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The  King  v.  Ward.^ 
January  12,  1836. 

Nuisance — 'Compensation  for,  no  Defence  to  an  Indictment. 

On  the  trial  of  an  indictment  for  a  nuisance  in  a  navigable  river  and  common  iing's  liigli- 
way,  called  the  harbor  of  C,  by  erecting  an  embankment  in  the  waterway,  a  finding  by 
the  jury  that  the  embanliment  was  a  nuisance,  but'  that  the  inconvenience  was  counter- 
balanced by  the  public  benefit  arising  from  the  alteration,  amounts  to  a  verdict  of  guilty. 

It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in  some  degree  a  hin- 
drance to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  other  uses  of  the  port. 

Indictment,  stating  that  the  Medina  River  was  an  ancient  naviga- 
ble river  and  common  king's  highway  for  all  the  liege  subjects,  &c., 
with  vessels,  boats,  &c.,  to  pass,  repass^  and  navigate,  &c.,  and  that 
the  defendant,  in  a  certain  part  thereof  called  Cowes  Harbor,  upon  the 
soil  and  in  the  waterway  of  the  said  river  and  highway,  did  erect  and 
continue  a  certain  building  of  stones,  &c.,  across  the  stream. and 
waterway  of  the  said  river,  by  reason  whereof  the  liege  subjects,  &c., 
.could  not  pass,  repass,  and  navigate,  &c.,  as  they  before  used,  and  of 
right  ought,  &c.2  Plea,  Not  Guilty.  This  indictment  was  tried  be- 
fore Lord  Denman,  C>  J.,  at  the  "Winchester  Summer  assizes,  1834. 
The  principal  points  of  the  case,  as  stated  by  his  lordship,  in  deliver- 
ing judgment  upon  the  motion  made  to  set  aside  the  verdict  as  after 
mentioned,  were  as  follows : — 

The  subject  of  indictment  was  a  causeway  projecting  into  the 
water,  and  raised  on  a  kind  of  platform.  The  causeway  originally 
was  of  gravel,  shingle,  and  stone,  called  a  hard,  and  went  sloping 


1  4  Adolphus  &  Ellis,  384  ;  6  Nevile  &  Manning,  38. 

2  See  the  indictment  more  fully  set  out  at  the  end  of  this  case. 
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down  to  the  water.  The  defendant's  father  had  sued  out  a  writ  of 
ad  quod  damnum,  under  which  the  proceedings  were  regularly  con- 
ducted to  their  close ;  then  he  removed  the  causeway,  and  made  a 
new  one  along  the  water's  edge,  considerably  to  the  south.  In  the 
year  1833,  this  new  causeway  or  wharf  ^  was  considerably  lengthened 
in  the  same  direction,  which  was  inwards  up  the  harbor.  It  was  also 
then  first  raised  on  piles,  and  much  heightened,  and,  instead  of  slop- 
ing down,  it  is  now,  at  the  extremity,  five  feet  four  inches  higher 
than  the  shore. 

The  indictment  was  preferred  by  the  corporation  of  Newport,  on 
the  complaint  of  the  harbor-master  and  water-bailiff,  who  are  sworn 
to  present  nuisances  in  the  harbor.  The  case  which  the  prosecutors 
sought  to  establish,  may  be  taken  from  the  following  passage,  which 
I  copy  from  my  note  of  the  harbor-master's  evidence  :  "  The  cause- 
way is  decidedly  an  inconvenience  to  the  navigation.  Small  vessels 
of  twenty-six  or  twenty-eight  tons  are  much  obstructed  in  their  tack- 
ing, when  making  their  way  up  to  Newport  with  the  tide.  They 
were  in  the  habit  of  using  a  setting-pole,  which  this  prevents,  and 
sends  them  out  into  the  best^  of  the-  water."  He  described  also  some 
inconvenience  to  which  square-rigged  vessels,  lightermen,  and  row- 
boats  were  exposed  in  consequence  of  the  present  state  of  the  cause- 
way, both  as  to  navigation  and  landing.  Many  witnesses  were 
called  in  support  of  the*e  allega!tions.  On  the  defendant's  part,  some 
witnesses  denied  the  existence  of  these  inconveniences  altogether; 
others  represented  them  as  very  trifling.  But  he  mainly  placed  his 
defence  on  the  advantages  obtained  by  the  public  from  the  general 
result  of  the  alteration,  which  were  thus  described  by  the  captain  of 
a  steamboat :  "  I  consider  the  alteration  a  great  benefit  to  the  public; 
first,  in  launching  and  landing  boats  more  readily ;  secondly,  steam- 
boats "  (and  of  course  other  vessels)  "  can  approach  where  they  could 
not ;  thirdly,  vessels  obtain  shelter  from  the  quay."  And  these  results 
were  hardly  disputed  on  the  part  of  the  prosecution.  The  learned 
counsel  cited  Rex  v.  Russell,  6  B.  &  C.  566,  and  Hale,  De  Portibus 
Maris,  p.  85,  ch.  vii.,  Hargrave's  Law  Tracts. 

In  summing  up  the  evidence  after  a  long  trial,  I  asked  the  jury  to 
state  their  opinion  whether  the  causeway  in  its  altered  state  was  a 
nuisance  to  the  navigation  of  the  river;  and  whether  the  public  bene- 
fit was  greater  than  the  inconvenience.  The  jury,  after  deliberation, 
stated  that  an  impediment  had  been  created ;  but  I  declined  to  receive 


1  There  was  a  wharf  in  front  of  the  Fountain  Inn  (not  complained  of)  with  which 
the  causeway  communicated;  see  p.  387,  Adol.  &  Ellis.  The  counsel  on  both  sides 
treated  the  wharf  and  causeway  as  distinct. 

2  The  witness  explained  this  to  mean  the  deepest. 
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that  expression,  as  not  necessarily  equivalent  to  the  word  nuisaijce, 
which  inight  be  1:00  trifling  ia  degree  to  be  properly  so  called.  They 
said  at  length  that  they  considered  it  to  be  a  nuisance ;  but  they 
added,  both  at  first  and  at  last,  that  the  inconvenience  was  counter- 
balanced by  the  public  benefit  arising  from  the  alteration  made  by 
the  defendant. 

In  addition  to  the  facts  recapitulated  as  above  by  the  Lord  Chief 
Justice,  the  following  particulars  were  stated  at  the  trial,  some  of 
which  were  adverted  to  in  argument  upon  the  after-mentioned  rule  : 
The  causeway  built  by  Mr.  Ward  the  father  was  erected  in  1823. 
The  whole  .was  the  defendant's  private  property.  It  was  represented, 
on  behalf  of  the  prosecution,  that  the  causeway  extended  below  low 
water-mark.  On  the  defendant's  part,  this  was  denied  to  be  the 
case,  except  at  particular  tides.  The  way  from  the  present  cause- 
way into  the  town  of  Cowes,  was  either  through  the  Fountain  Inn, 
which  was  Mr.  Ward's  property,  or  under  an  archway,  formed  by 
part  of  the  Fountain  premises.  The  latter  passage,  and  the  cause- 
way, were  open  at  all  .times  for  landing  and  embarking.  It  was 
stated  as  probable  that  -the  number  of  persons  using  the  causeway 
for  those  purposes,  in  a  year,  amounted  to  50,000.  Steamboat  pro- 
prietors paid  2d.  for  each  passenger  landing  and  embarking,  which 
amounted  to  200^.  a  year.^  Other  persons  landed  and  embarked 
without  paying.  Instances  were  mentioned,  in  which  persons  going 
to  and  from  a  particular  steamboat  had  been  forbidden  to  land  where 
the  other  steamboat  passengers  landed ;  but  this  appeared  to  have 
taken  place  at  the  wharf,  and  before  the  defendant's  time.  Cattle 
and  goods  landed,  or  going  out,  were  paid  for,  but  not  in  all  instances. 
There  are  other  places  in  Cowes,  where  persons  are  at  liberty  to  land 
and  embark  at  all  times,  but  no  other  where  it  is  always  convenient 
to  do  so.  Some  evidence  was  given  (but  contradicted  by  the  defend- 
ant's witnesses)  to  show  that  the  causeway  had  occasioned  aceuiriu- 
lations  of  sand  and  mud  in  parts  of  the  harbor.  In  answer  to  the 
evidence  adduced  to  show  that  the  causeway  narrowed  the  space  for 
tacking,  and  thereby  interfered  with  the  navigation,  it  was  stated 
that  there  was  a  line  of  moorings  farther  out  in  the  stream  than  the 
end  of  Mr.  Ward's  causeway,  on  the  same  side,  and  a  similar  line 
on  the  opposite  side ;  that  pilot  and  other  vessels  constantly  lay  at 
these  moorings ;  that  the  space  between  them  and  the  shore  was 
usually  occupied  by  small  boats ;  and  that  the  regular  course  for  ves- 


1  It  was  represented,  on  behalf  of  the  defendant,  that  the  payments  mentioned  were 
required  at  the  wharf  only,  and  that  the  causeway  (as  distinguished  from  the  wharf) 
was  free. 
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sels.going  up  the  Medina,  was  between  the  two  lines  of  moorings* 
But  it  was  also  stated  that  vessels  tacking  often  kept  their  course  as 
far  as  the  depth  of  water  would  allow ;  that,  at  the  place  in  question, 
the  harbor  was  very  narrow,  and  the  tide  strong,  and  that  it  was 
often  important  for  vessels  working  in  or  out  to  have  an  opportunity 
of  making  as  long  tacks  as  possible.  Follett,  in  addressing  the  jury, 
for  the  defendant,  insisted,  not  only  upon  the  usefulness  of  the  work 
in  question  to  the  harbor,  but  also  upon  the  benefit  conferred  by  it 
on  the  Isle  of  Wight  generally,  in  favoring  the  resort  of  visitors. 

On  the  above  finding  of  the  jury,  Follett,  in  the  ensuing^erm,  ob- 
tained a  rule  to  show  cause  why  a  verdict  of  Not  Guilty-should  not 
be  entered,  on  the  ground  that  the  finding  amounted  to  an  acquittal. 
In  the  last  term,  November  18,  before  Lord  Denman,  C.  J.,  Patte- 
soN,  Williams,  and  Coleridge,  JJ., 

Erie  and  Sewell  showed  cause.  The  benefits  arising  from  this 
work  are  either  inconsiderable,  or  felt  only  by  a  portion  of  the  public. 
They  are  for  the  most  part  received  only  at  particular  seasons, 
whereas  the  obstruction  is  consttnt.  No  permanent  right  of  access 
to  this  causeway  is  given  to  the  public ;  some  persons  have  been 
warned  off";  others  pay  to  embark  or  disembark.  And,  supposing 
that  the  defendant  had  dedicated  the  causeway  to  the  public  as  far 
as  lay  in  him,  it  does  not  appear  that  his  own  right  to  the  soil  was 
more  than  temporary,  in  which  case  there  could  be  no  dedicatioi^ 
unless  the  owner  of  the  fee  consented.  Wood  v.  Veal,  5  B.  &  Aid. 
454.  .  The  act  of  erecting  this  causeway  was  not  done  in  immediate 
•exercise  of  any  of  the  rights  appertaining  to  a  port,  as  the  right  of 
passage,  of  landing  and  embarking,  of  fishing,  or  of  staying  for  shel- 
ter or  to  take  in  goods,  although  it  might  ultimately  favor  the  enjoy- 
ment of  those  rights.  The  immediate  act  was  a  nuisance  to  known 
vested  rights,  and  is  not  to  be  justified  by  a  reference  to  distant 
results,  or  advantages  to  be  reaped  by  a  different  part  of  the  commu- 
nity from  that  which  suffers  the  inconvenience.  No  authority,  unless 
it  be  Rex  v.  Russell,  6  B.  &  C.  566,i  contradicts  this  proposition.  In 
that  case  the  defendants  counsel  mainly  relied  upon  Hale,  De  Parti- 


1  In  answer  to  an  inquiry  made  by  the  Court,  as  to  this  case,  at  the  beginning  of  the 
present  argument,  Cresswell,  J.,  stated  that  a  fresh  indictment  had  been  preferred  against 
Mr.  Kussell,  raising  the  same  question  as  before  ;  that  the  catise  had  been  tried  at  the 
Carlisle  assizes  before  Hulloch,  B.,  and  certain  facts  found  by  the  jury,  which  were  to 
have  been  made  the  basis  of  a  special  verdict ;  but  that,  in  consequence  of  the  death 
of  the  learned  Judge,  difficulties  had  arisen  in  settling  the  verdict,  and  the  case  had 
not  proceeded ;  one  cause*  of  which  was,  that  the  question  had  been  rendered  less  im- 
portant by  the  general  use  of  steamboats  for  towing. 


LEADING  CRIMINAL  GASES. 


Nuisance  —  Compensation  for,  no  Defence  to  an  Indictment. 

6ms  Maris,  part  ii.  c.  vii.,  Harg.  Law  Tracts,  85.  Lord  Hale  there 
gives  several  examples  of  nuisances  "  common  to  all  men  that  have 
occasion  to  come,  go,  or  stay  at  ports."  The  fourth  of  these  is  "  the 
building  of  new  wears  or  inhaticing  of  old,  whereby  navigation  or 
passage  of  vessels  is  obstruct^"  That  i3  stated  absolutely,  and 
without  limitation,  as  a  head  of  nuisance.  It  may  be  said  that  in 
the  following  paragraph,  where  he  gives,  as  a  fifth  instance,  "  the 
straitening  of  the  port,  by  building  too  far  into  the  water,  where 
ships  or  vessels  might  have  formerly  ridden,"  he  adds,  "  for  it  is  to 
be  observed,  that  nusance  or  not  nusance  in  such  case  is  a  question 
of  fact."  But  the  preceding  instance  is  stated  positively,  and  with- 
out qualification,  as  one  of  nuisance.  In  this  fifth  paragraph,  Lord 
Hale  merely  shows  that,  where  a  structure  is  erected  below  the  high 
water  or  the  low  water-mark,  it  is  not  therefore  inevitably  a  nuisance; 
as,  for  example,  if  it  be  built  in  a  place  where  the  water  flowed 
among  shallows  :  and  undoubtedly  other  instances  of  the  same  kind 
might  be  put,  where  the  structure  could  not  possibly  be  a  nuisance. 
Hale's  conclusion  is  that,  in  the  case  "  ot  building  within  the  extent 
of  a  port  in  or  near  the  water,  whether  it  be  a  nusance  or  not  is 
quastio  facli,  and  to  be  determiued  by  a  jury  upon  evidence,  and 
not  quceslio  juris.'"  The  jury  are  to  say  whether  or  not  the  thing 
complained  of  is  a  nuisance  to  any  right  existing,  and  which  can  be 
known  at  the  time.  Here  the  jury  have  found  Mr.  Ward's  causeway 
to  be  such  a  nuisance ;  and,  if  that  has-lfeen  rightly  found  within  the 
meaning  of  the  passages  of  Hale  referred  to,  it  is  no  answer  to  say 
that  some  benefit  is  produced.  A  nuisance  is,  in  the  contemplation 
of  the  law,  criminal ;  and  it  is  against  first  principles  to  say  that  there 
can  be  a  compensation  or  set-ofF  for  a  crime.  In  Rex  v.  Lord  Gros- 
venor,  2  Stark.  N.  P.  C.  511,  also  referred  to  in  Rex  v.  Russell,  6  B. 
&  C.  566,  Abbott,  C.  J.,  left  it  to  the  jury,  "  whether  the  convenience 
of  the  public  at  large,  or  of  that  portion  of  it  which  is  interested  in 
the  navigation  of  the  River  Thames  has  been  affected  or  diminished 
by  this  alteration."  He  does  indeed  say :  "  The  public  have  a  right 
to  all  the  convenience  which  the  former  state  of  the  river  afforded, 
unless  by  the  change  some  greater  degree  of  convenience  is  ren- 
dered." But  the  mode  of  putting  the  case  there  was  consistent  with 
the  construction  just  given  to  the  passages  in  Hale.  The  question 
substantially  laid  before  the  jury  was,  whether,  considering  the  ad- 
vantages arising  from  the  existence  of  the  recess  which  had  been 
blocked  up,  the  public  had,  upon  the  whole,  any  beneficial  right  in 
its  continuance.  The  Lord  Chief  Justice  was  evidently  of  opinion 
that  if,  at  the  time  of  the  erection,  the  public  was  deriving  any  bene- 
fit from  the  state  of  things  interfered  with  by  the  act  of  the  defend- 
ants, they  were  not  entitled  to  take  that  benefit  away.     He  says,  at 
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the  end  of  his  address  to  the  jury :  "  The  question  is,  whether  if  this 
wharf  be  suffered  to  remain,  the  public  convenience  will  suffer." — 
"  Although  the  benefits  which  were  enjoyed  before  the  erection,  were 
limited  to  particular  times  and  seasons  of  the  weather,  and  were  en- 
joyed but  occasionally,  yet  the  publij^is  not  to  be  deprived  of  them 
by  the  erection  of  a  wharf  for  mere  private  convenience."  His  lord- 
ship did  not  there  look  to  any  but  the  immediate  effects  of  the  alter- 
ation ;  and,  even  if  a  wider  construction  could  be  given  to  his  lan- 
guage, the  question  put  by  him  could  be  carcied  no  farther  than  this ; 
whether  the  public,  formerly  exercising  the  right  said  to  be  taken 
away,  reaped  greater  benefit  fro'm  the  alteration,  than  the  same  pub- 
lic had  derived  from  the  original  state  of  things.  But  even  that  con- 
struction would  not  affect  thevpresent  question  ;  for  not  only  are  the 
injury  and  benefit  not  ejusdem  generis,  but  one  portion  of  the  public 
suffers,  and  another  receives  the  compensation.. 

There  does  not  appear  to  be  any  authority  upon  the  point  since 
this  case,  except  Rex  v.  Russell,  6  B.  &  C.  566.  In  that  case  there 
were  peculiar  circumstances.  The  staiths  had  in  some  degree  been 
recognized  by  an  act  of  parliament,  which  gave  the  public  certain 
rights  in  resorting  to  them,  and  so  far  made  them  a  matter  of  public 
concern.  Besides,  thfe  question  being  whether  or  not  the  staiths 
were  a  nuisance  to  the  navigation  of  the  River  Tyne,  it  was  proved 
that  they  benefited  it  in  one  respect,  namely,  by  clearing  it  of  keels. 
The  alleged  injury  to  the  negation  was  attended  by  a  direct  bene- 
fit to  the  navigation.  Lord  Tenterden  thought  that,  if  the  case  had 
been  left  to  the  jury  entirely  upon  the  question  of  injury  to  the  navi- 
gation, and  a  verdict  found  for  the  defendants,  no  objection  could 
have  been  taken.  It  is  true  that  Bayley  and  Holroyd,  JJ.,  thought 
that  Bayley,  J.,  had  properly  directed  the  jury,  in  his  summing  up, 
to  take  into  their  consideration  advantages  accruing  to  distant  por- 
tions of  the  community  ;  but  Lord  Tenterden  was  of  a  different  opin- 
ion. This  case  was  relied  upon  in  argument  in  Rex  v.  Pease,  4  B. 
&  Ad.  30 ;  but  the  Court,  there,  treat  the  decision  as  questionable. 
The  authorities  cited  for  the  prosecution  in  Rex  v.  Russell,  6  B.  & 
C.  566,  show  that  an  individual  cannot  justify  interfering  with  pub- 
lic rights  of  his  own  authority,  even  where  it  may  be  alleged  that  in 
so  doing  he  has  given  some  benefit  to  the  public.  Rex  v.  Warde, 
Cro.  Car.  266  ;  Payne  v.  Partridge,  1  Salk.  12.  In  Hind  v.  Manfield, 
Noy,  103,  It  was  laid  down,  without  qualification,  that  an  individual 
could  not  divert  part  of  the  River  Thames,  and  thereby  weaken 
the  current,  without  an  ad  quod  damnum,  "  because  that  river  is  as 
an  highway." 

To  allow  the  kind  of  defence  attempted  in  this  case  would  intro- 
duce very  inconvenient  inquiries.    For  example,  it  is  alleged  that  the 
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work  complained  of  promotes  the  general  prosperity  of  the  Isle  of 
Wight,  by  favoring  the  resort  of  visitors  and  giving  an  impulse  to 
trade  and  to  improvements.  How  can  a  jury  try  such  a  question  ? 
They  can  estimate  the  injury  done  in  a  particular  quarter ;  but  the 
benefit  which  may  be  indirectly  conferred  upon  places  at  a  distance, 
is  too  wide  a  subject  for  them  to  enter  upon.  So,  in  Rex  v.  Russell, 
6  B.  &  C.  566,  it  was  said  that  the  coal  staiths  produced  an  ultimate 
benefiTt  to  the  inhabitants  of  London  ;  but  a  Northumberland  jury 
could  not  judge  of  that.  Nor  is  the  principle  a  just  one,  that  a  nui- 
sance in  one  place  may  be  compensated  by  any  degree  of  benefit 
conferred  in  another;  as  if  a  gasometer  created  a  nuisance  in  South- 
wark,  and  it  was  answered  that  the  gas  lights  connected  with  it  were 
beneficial  to  a  street'  in  London.  No  comparison  can  be  instituted 
between  accommodation  to  one  set  of  persons  and  loss  of  rights  to 
another.  And  where  would  this  kind  of  justification  stop  ?  If  an 
actual  benefit  may  be  alleged,  so  may  an  intended  benefit.  A  man 
may  erect  a  causeway  which  will  be  convenient  to  steamboats  in  a 
place  where  none  are  used,  but  where  he  says  he  will  establish  them; 
or  he  may  turn  an  ordinary  highway  into  a  railway,  and  justify  it  by 
the  increased  convenience  to  those  who  will  use  steam  carriages; 
which,  however,  according  to  the  judgment  of  Lord  Tenterden,  in 
Rex  V.  Sir  John  Morris,  1  B.  &  Ad.  447,  would  be  no  excuse. 

[Patteson,  J.  The  present  question  was  not  much  considered 
there  :  Lord  Tenterden  held,  that  the  doctrine  said  to  be  established 
by  Rex  v.  Russell,  6  B.  &  C.  566,  was  not  applicable ;  and  his  obser- 
vation, which  has  been  referred  to,  was  this  :  "  It  is  said,  indeed, 
that  all  persons  may  use  this  railway  who  will  pay  for  so  doing ;  but 
no  man  has  a  right  to  tell  the  public  that  they  shall  discontinue  the 
use  of  such  carriages  as  they  have  been  accustomed  to  employ,  and 
adopt  another  kind,  in  order  to  pass  along  a  new  description  of  road, 
paying  him  for  the  liberty  of  doing.so."] 

• 
Sir  W.  W.  Follett  an(J  Bere,  contra.  The  real  question  is,  not 
whether  a  person  may  obstruct  the  navigation  of  a  harbor,  and  look, 
for  his  justification,  to  advantages  resulting  in  other  places ;  but 
whether  he  may  not  erect  a  structure  in  a  port,  which  is  an  impedi- 
ment to  the  navigation,  but  whichjs,  on  the  whole,  a  benefit  to  that 
port.  (They  commented  at  length  upon  the  facts  proved,  with  refer- 
ence to  these  points.)  The  question,  how  far  the  public  had  acquired 
a  right  to  use  the  causeway,  went  to  the  jury  as  part  of  the  question 
of  benefit.  The  taking  of  two  pence  from  the  steamboat  passengers 
did  not  disprove  the  right :  that  payment  was  made  for  landing  at 
the  wharf.  As  to  the  causeway,  the  evidence  for  the  prosecution 
did  not  establish  that  any  restriction  of  this  kind  existed.     The  doc- 
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trine  of  Rex  v.  Russell,  6  B.  &  C.  566,  need  not  come  under  discus- 
sion; nor  is  there  any  conflict  of  authorities.  Erections  may  be 
made  in  a  harbor,  below  high  water-mark,  and  in  places  where  ves- 
sels might  perhaps  have  sailed  ;  and  the  question  whether  they  are  a 
nuisance  or  not  will  depend  on  this, — whether,  upon  the  whole,  they 
produce  public  benefit ;  not  giving  to  the  terms  "  public  benefit "  too 
extended  a  sense,  but  applying  them  to  the  public  frequenting  the 
port.  If  this  view  of  such  cases  jrere  not  admitted,  every  wharf  in 
the  port  of  London,  perhaps,  would  be  a  nuisance,  because  it  occu- 
pied a  space  over  which  some  boat  might  have  been  punted  ;'and  no 
lapse  of  time  could  render  it  legal.  Suppose  the  Plymouth  Break- 
water to  have  been  erected  by  an  individual ;  could  that  be  called  a 
nuisance  to  the  port?  It  impedes  the  navigation;  but  the  benefit  to 
the  port  counterbalances  that  inconvenience.  The  same  may  be  said 
of  the  Cobb  at  Lyme.  Suppose  a  harbor  had  in  it  a  shoal,  which 
might  be  sailed  over  at  high  water,  but  was  dangerous  at  other  times, 
and  a  vessel  were  moored  there  to  point  it  out;  that  would  not  be  a 
nuisance,  but  a  cause  of  safety.  There  is  a  fallacy  in  comparing 
this  case  with  that  of  a  highway.  A  highway  is  for  passage  only ; 
and,  in  general,  that  which  impedes  the  passage  is  a  nuisance  to  the 
highway.  But  a  port  is  not  merely  a  place  of  passage :  "  A  port  is 
a  haven,  and  somewhat  more.  1st,  It  is  a  place  for  arriving  and  un- 
lading of  ships  or  vessels."  Hale,  De  PoHibus  Maris,  part  ii.  ch.  ii., 
Harg.  Law  Tracts,  46.  .  An  erection  made  in  a  port,  though  it  im- 
pede the  passage,  is  not  necessarily  a  nuisance,  because  the  public' 
has  other  and  more  important  rights  in  a  harbor  than  that  of  passage, 
and  to  these  the  thing  done  may  be  advantageous ;  and  whether, 
taking  these  into  consideration,  the  erection  be  a  nuisance  or  not,  is 
a  question  for  the  jury.  This  is  laid  down  in  the  judgment  of  Hol- 
royd,  J.,  in  Rex  v.  Russell,  6  B.  &  C.  586,  587.i  Here  the  question 
has  been  decided  by  a  jury  in  the.defendant's  favor.  Lord  Hale  (De 
Porlibus  Maris,  part  ii.  ch.  vii.,  Harg.  I^aw  Tracts,  85,)  mentions  as 
a  nuisance  common  to  all  men  using  a  port,  "the  building  of  new 
wears  or  inhancing  of  old,  whereby  navigation  or  passage  of  vessels 
is  obstructed."  The  argument  for  the  prosecution  in  this  case  is,  in 
effect,  that  every  building  which  at  all  straitens  the  passage,  is  withiq 
this  clause.  But  Lord  Hale  go^  on  to  add,  as  another  instance, 
"  the  straitening  of  the  port,  by  bijilding  too  far  into  the  water,  where 
ships  or  vessels  might  have  formerly  ridden ;  "  and  he  proceeds,  "  for 
it  is  to  be  observed,  that  nusance  or  not  nusance  in  such  case  is  a 


1  Sk  W.  W.  Follett  here  read  the  passage  beginning,  "  But,  independently  of  these 
statutes,"  and  ending, ."  in  law  a  nuisance." 
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question  of  fact.  It  is  not  therefore  every  building  below  the  high 
water-mark,  nor  every  building  below  the  low  water-mark,  is  ipso 
facto  in  law  a  nusance  ;  for  that  would  destroy  all  the  keys  that  are 
in  all  the  ports  in  England.  For  they  are  all  built  below  the  high 
water-mark ;  for  otherwise  vessels  could  not  come  at  them  to  unlade; 
and  some  are  built  below  the  low  water-mark.  And  it  would  be 
impossible  for  the  king  to  license  the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso  facto  it  were  a  com- 
mon nusancey  because  it  straitens  the  port,  for  the  king  cannot  license 
a  common  nusance.  Nay,  in  many  cases  it  is  an  advantage  to  a 
port  to  keep  in  the  sea-water  from  diffusing  at  large ;  and  the  water 
may  flow  in  shallows,  where  it  is  impossible  for  vessels  to  ride.  In- 
deed, where  the  soil  is  the  king's,  the  building  below  the  high  water- 
mark is  a  purpresture,  an  incroachment  and  intrusion  upon  the  king's 
soil,  which  he  may  either  demolish  or  seize,  or  arent  at  his  pleasure ; 
but  it  is  not  ipso  facto  a  common  nusance,  unless  indeed  it  be  a  dam- 
age to  the  port  and  navigation.  In  the  case  therefore  of  building 
within  the  extent  of  a  port  in  or  near  the  water,  whether  it  be  a  nu- 
sance or  not  is  qucestio  facti,  and  to  be  determined  by  a  jury  upon 
evidence,  and  not  qucestio  juris."  The  whole  result  of  this  and  other 
authorities  is  that,  although  the  port  may  be  straitened,  the  question, 
nuisance  or  no  nuisance,  is  for  the  jury  upon  the  whole  of  the  facts. 
Even  in  the  case  of  a  high  road,  it  is  not  true  that  every  obstruction 
to  the  right  of  passage  is  a  nuisance.  The  public  may  have  other 
rights  on  a  highway!  A  market  or  fair  is  in  many  instances  lawfully 
held  in  a  public  street.  A  hoard  placed  in  front  of  a  building  while 
it  undergoes  repair,  is  not  a  nuisance,  though  it  obstructs  the  high- 
way. 

In  Rex  V.  Lord  Grosvenor,  2  Stark.  N.  P.  C.  513,  Abbott,  C.  J.,  in 
his  summing  up,  said  :  "  The  question  is  not  whether  any  private 
advantage  has  resulted  from  the  alteration  to  any  particular  individ- 
uals, but  whether  the  convenience  of  the  public  at  large,  or  of  that 
portion  of  it  which  is  interested  in  the  navigation  of  the  Elver 
Thames,  has  been  affected  or  diminished  by  this  alteration."  The 
defendant  here  relies  upon  the  benefit  reaped^by  the  public,  and  not 
upon  any  private  advantage,  nor  does  any  accrue  to  him.  The  pres- 
ent case  does  not  involve  any  point  on  which  the  Court  differed  in 
Rex  V.  Russell,  6  B.  &  C.  566.  Bayley,  J.,  there  says,  in  delivering 
judgment :  (p.  593)  "  The  only  point  upon  which  our  difference  rests 
is,  I  believe,  the  point  of  public  benefit ;  not  ftie  point  upon  the'  pre- 
ponderance of  public  benefit,  but  the  question,  what  might  be  taken 
into  consideration  as  matter  of  public  benefit  ?  "  Lord  Tenterden 
differed  from  the  other  judges,  not  as  to  the  principle  sanctioned  by 
Lord  Hale,  that  the  jury  are  to  consider,  upon  a  view  of  all  the  cir- 
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cumstances,  whether  or  not  the  benefit  to  the  public  preponderates 
over  the  injury,  but  merely  as  to  an  ingredient  in  that  preponderance, 
namely,  the  convenience  afforded  to  the  trade  of  London.  [Cole- 
ridge, J.  Lord  Tenterden  said  there  (p.  602)  that  the  question  raised 
by  the  indictment  was  properly,  whether  the  navigation  and  passage 
of  vessels  on  the  public  navigable  river  was  injured  by  these  erec- 
tions.] The  general  principle  of  compensation  has  scarcely  been  dis- 
puted in  this  case ;  but  the  compensation  is  said  to  be  too  remote 
and  indirect.  It  has,  indeed,  been  said  that  there  can  be  no  compen- 
sation for  a  crime  ;  but  the  question  here  is,  whether  any  crime  has 
been  committed  ;  and  the  crime  in  question  is  nuisance  to  the  port. 
[Erle.  The  indictment  is  for  obstructing  a  navigable  river  and 
king's  highway.]  It  adds  the  words,  "  called  Cowes  Harbor."  And 
the  mere  wording  could  not  alter  the  question  whether  or  not  a  nui- 
sance to  the  port  had  been  committed.  The  concluding  part  of  the 
address  to  the  jury  by  Bayley,  J.,  in  Mex  v.  Russell,  6  B.  &  C.  593, 
is  thus  stated  by  Holroyd,  J. :  "  If  you  think  this  is  placed  not  in  a 
reasonable  part  of  the  river,  that  it  does  an  unnecessary  damage  to 
the  navigation,  or  that  this  is  not  of  any  public  benefit,  or  that  the 
public  benefit  resulting  from  it  is  not  equal  to  the  public  inconve- 
nience which  arises  from  it,  then  you  will  find  your  verdict  for  the 
Crown."  It  is  sufficient  to  contend,  here,  that  the  last  part  of  the 
alternative  was  correctly  put.  And  Lord  Tenterden  said  afterwards, 
(6  B.  &  C.  602,)  "  the  question  raised  by  this  indictment "  .  .  .  . 
"  I  take  properly  to  have  been,  whether  the  navigation  and  passage 
of  vessels  on  this  public  navigable  river  was  injured  by  these  erec- 
tions. Upon  this  question  there  was  evidence  on  both  sides,  regard 
being  had  to  that,  obstruction,  which  must  necessarily  take  place  by 
the  transfer  of  coals  from  keels  or  other  vessels  confined  to  the  navi- 
gation of  the  river,  into  ships  of  a  different  kind  passing  to  sea.  And 
if  the  question  had  been  left  entirely  in  this  form,  and  a  verdict  found 
for  the  defendants,  I  do  not,  as  at  present  advised,  see  that  any  ob- 
jection could  have  been  properly  made  to  it.  In  some  parts  of  my 
learned  brother's  direction  to  the  jury,  and  especially  toward  the 
close,  the  case  appears  to  have  been  left  mainly  on  this  ground.  But 
in  other  parts,  remarks  were  made  on  the  public  benefit  of  the  nature 
that  I  have  alluded  to,  which  might  probably,  in  my  judgment,  have 
an  effect  upon  the  minds  of  the  jury,  coming  as  they  did  from  so 
high  and  from  so  respectable  an  authority,  that  I  think  ought  not  to 
have  been  produced."  •  Lord  Tenterden  nowhere  intimates  an  opin- 
ion that  a  verdict  ought  to  be  entered  for  the  Crown  ;  and  yet  the 
fact  of  obstruction  was  more  unequivocal  in  that  case  than  in  the 
present.  The  argument  at  the  bar,  there,  had  turned  mainly  upon 
the  point  that  the  alleged  compensation  did  not  take  effect  in  the 
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proper  quarter.  In  Il$x  v.  Pease,  4  B.  &  Ad.  30,  (though  it  is  not 
necessary  to  assimilate  the  case  of  a  port  to  that  of  a  high  road,)  the 
principle,  if  rightly  applied,  of  compensation,  seems  to  have  been 
held  reasonable  |g}  least.  And  here  it  is  not  questioned  that  there 
was  a  compensation  to  the  public  frequenting  the  harbor  of  Cowes 
for  the  impediment  created  in  the  harbor  by  the  defendant's  cause- 
way. 

Lord  Denman,  C.  J.  My  understanding  at  the  trial  certainly  was, 
that  the  question  was  much  the  same  as  that  in  Rex  v.  Russell, 
6  B.  &  C.  566,  a  case,  the  authority  of  which  has  been  much  doubted, 
and  is  perhaps  likely  to  be  more  so  as  it  is  further  examined.  Lord 
Tenterden  there  did  not  accede  to  the  doctrine  of  corripensation  laid 
down  by  Bayley,  J.,  in  his  direction  to  the  jury,  nor  does  "Holroyd,  J., 
appear  to  have  a<iopted  it.  And  I  must  say  that,  if  the  violation  of 
rights  which  belong  to  any  part  of  the  public  is  to  be  vindicated  by 
the  benefit  which  may  arise  to  another  part  of  the  public  elsewhere, 
we  are  introducing  inquiries  of  a  most  vague  and  unsatisfactory  na- 
ture, and  entering  into  speculations  upon  which  no  jury  can  be  prop- 
erly expected  to  decide.  However,  the  defendant's  counsel  have,  in 
this  argument,  proceeded  upon  a  narrower  ground  than  that  taken  in 
Rex  V.  Russell,  6  B.  &  C.  566. 

Our.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  nature  of  the  indictment,  and  the  principal  facts  of 
the  case,  the  questions  left  to  the  jury,  and  the  verdict,  (for  which  see 
page  1-3,  ante^  his  lordship  proceeded  as  follows  :— 

Sir  William  FoUett  obtained  a  rule  of  this  Court  for  entering  a 
verdict  of  Not  Guilty,  on  the  ground  that  the  finding  amounts  to  an 
acquittal.  And  this  conclusion  would  probably  be  found  irresistible, 
if  the  case  of  Rex  v.  Russell,  6  B.  &  C.  566,  was  well  decided  bj^the 
majority  of  this  Court,  or  rather  if  the  direction  of  the  learned  Judge 
who  tried  that  indictment,  correctly  laid  down  the  law. 

That  learned  Judge  concluded  his  address  to  the  jury  in  these 
terms : — 

"  If  you  think  this  is  placed  not  in  a  reasonable  part  of  the  river, 
that  it  does  an  unnecessary  damage  to  the  navigation,  or  that  this  is 
not  of  any  public  benefit,  or  that  the  public  benefit  resulting  from  it 
is  not  equal  to  the  public  inconvenience  which  arises  from  it,  then 
you  will  find  your  verdict  for  the  Crown.  If  on  these  points  you  are 
of  a  different  opinion,  then  for  the  defendants."  In  substance,  there- 
fore, it  should  seem  that  the  jury  were  directed  to  find  the  defendant 
Not  Guilty,  if  his  act,  indicted  as  a  nuisance,  were  productive  of 
more  public  benefit  than  public  inconvenience. 
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The  greatest  weight  is  due  to  the  authority  of  Mr.  Justice  Bayley, 
who  thus  charged  the  jury,  and  afterwards  upheld  his  opinion  in  this 
Court ;  and  no  person  can  hesitate  to  ascribe  every  quality  of  an  ex- 
cellent Judge  to  Mr.  Justice  Holroyd,  who  agreed  ^|rith  him  in  think-, 
ing  that  the  rule  for  a  new  trial  for  misdirection  ought  to  be  dis- 
charged.    But,  when  we  examine  the  grounds  of  this  opinion,  as 
delivered  by  the  latter,  they  will  not  be  found  to  support  in  any 
degree  the  proposition  just  noticed  in  the  summing  up ;  on  the  con- 
trary, he  plainly  considers  the  topic  to  have  been  introduced  as  an 
answer  to  some  observations  invidiously  made  to  the  defendant's 
prejudice,  by  the  counsel  who  conducted  the  prosecution,  and  thinks 
that  it  must  be  qualified  throughout  the  summing  up,  and  even  to 
its  close,  by  its  connection  with  that  argument.     Mr.  Justice  Bayley 
himself,  who  delivered  his  judgment  after  Mr.  Justice  Holroyd,  takes 
a  much  wider  range,  maintaining  the  right  to  estimate  the  balance 
of  public  benefit  and   public  inconvenience,  and  to  take  into  the 
account  of  the  former  the  advantages  that  may  be  derived  from  the 
change  by  iany  part  of  the  public.     He  takes  for  an  example  the  pur- 
chasers of  coals,  sent  from  the  indicted  staith  to  a  distant  market. 
Lord  Tenterden  thought  it  wrong  to  submit  such  extensive  views  to 
the  jury,  and  that  the  question  ought  simply  to  have  been,  "  whether 
the  navigation  and  passage  of  vessels  over  this  public  navigable  river 
was  injured  by  those  erections." 

Lord  Tenterden's  dissent  must  be  allowed  to  detract  greatly  from 
the  authority  to  be  ascribed  to  the  direction  given  at  Nisi  Prius, 
which  his  lordship  was  evidently  anxious  to  sustain  if  possible :  and, 
when  it  appears  that  Holroyd,  J.,  founds  his  support  of  the  direction 
on  a  distinction  which  excludes  the  general  principle  now  contended 
for  and  avowed  by  Bayley,  J.,  the  case  of  Rex  v.  Russell,  6  B.  &  C. 
566,  will  appear  to  rest  on  the  single  authority  of  that  learned  Judge, 
actmg  at  Nisi  Prius,  and  satisfied  on  reflection  with  the  course  which 
he*ad  then  taken.  It  is  observable  also  that  of  the  distinguished 
counsel  who  opposed  the  rule  for  a  new  trial  in  Rex  v.  Russell,  6  B. 
&  C.  566,  and  who  have  addressed  us  on  the  present  occasion,  none 
have  maintained  that  the  direction  there  given  was  altogether  con- 
formable to  law. 

If  indeed  it  were,  we  may  well  feel  some  surprise  that  the  doctrine 
appears  there  for  the  first  time  ;  certainly  no  trace  of  it  has  been  dis- 
covered in  any  law-book  of  an  early  date,  but  the  cases  quoted  from 
Cro.  Car.  and  Salkeld,  display  a  strong  repugnance  to  it.  The  first 
glimpse  of  it  IS  detected  in  some  expressions  employed  by  Lord  Ten- 
terden, in  Rex  v.  Earl  Grosvenor,  2  Stark.  N.  P.  C  514  His  lord- ' 
ship  there  lays  it  down,  that  "  the  public  have  a  right  to"  all  the  con- 
venience which  the  former  state  of  the  river  afforded,  unless  by  the 
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change  some  greater  degree  of  convenience  is  rendered."  Vessels 
are  entitled,  he  says,  to  the  advantage  of  shelter,  "  unless  the  want 
of  it  be  con^pensated  by  some  superior  advantage  resulting  from  the 
alteration."  Hence  it  is  inferred  that,  if  the  public  had  derived  any 
new  convenience  from  the  change,  which  a  jury  should  think  greater 
than  that  which  the  nuisance  took  from  them,  or  if  some  advantage 
superior  to  that  of  shelter  had  resulted  from  the  destruction  of  that 
shelter,  his  lordship  would  have  directed  an  acquittal.  But  this  by 
no  means  follows ;  for  all  who  have  .studied  the  course  adopted  by 
that  learned  and  cautious  judge  are  well  aware  that  his  habit  never 
was  to  lay  down  a  larger  proposition  of  law  than  the  case  in  hand 
required.  It  is  evident  that,  in  Lord  Grosyenor^s  case,  which  was 
that  of  an  embankment  raised  by  an  individual  for  his  own  profit, 
the  only  question  which  he  thought  necessary  to  be  submitted  to  the 
jury,  —  namely,  whether  the  public  had  benefited  by  the  alteration 
made,  —  was  plainly  confined  to  such  benefits  as  the  public  might 
have  derived  from  it,  in  the  exercise  of  that  very  right,  the  invasion 
of  which  was  treated  as  a  nuisance.  If  he  had  contemplated  the 
doctrine  of  Rex  v.  Russell,  6  B.  &  C.  566,  he  would  have  told  the 
jury  to  consider  whether  that  part  of  the  public  which  consisted  of 
the  frequenters  of  the  wharf  had  not  gained  more  than  the  navigating 
part  of  the  public  had  lost,  by  means  of  the  erection  made.  But 
even  if  the  language&nployed  had  comprehended  in  its  terms  all 
possible  modes  of  compensation,  Lord  Tenterden's  judgment  in  Rex 
V.  Russell,  6  B.  &  C.  566,  plainly  shows  what  his  deliberate  view  of 
the  law  was,  and  that  the  advantage  gained  ought  to  be  closely  con- 
nected with  the  inconvenience  resulting;  or  rather  with  that  which 
would  have  been  an  inconvenience  if  it  were  not  absorbed  in  the 
superior  advantage.  This  is  most  apparent,  from  what  is  ascribed 
to  him  in  p.  602. 

In  thi^view  of  the  law  my  brother  Littledale  authorizes  me  to  say 
that  he  fully  agrees,  though  his  connection,  when  at  the  bar,  with  the 
case  of  Rex  v.  Russell,  6  B.  &  C.  566,  induced  him  to  take  no  part 
in  that  decision. 

And  in  the  infinite  variety  of  active  operation  always  going  for- 
ward in  this  industrious  community,  no  greater  evil  can  be  conceived 
than  the  encouragement  of  capitalists  and  adventurers  to  interfere 
with  known  public  rights,  from  motives  of  perspnal  interest,  on  the  spec- 
ulation that  the  changes  made  may  be  rendered  lawful  by  ultimately 
being  thought  to  supply  the  public  with  something  better  than  what 
they  actually  enjoy.  There  is  no  practical  inconvenience  in  abiding 
by  the  opposite  principle,  for  daily  experience  proves  that  great  and 
acknowledged  public  improvement  soon  leads  to  a  corresponding 
change  in  the  law,  accompanied,  however,  with- the  just  condition  of 
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being  compelled  to  compensate  any  portion  of  the  public  which  may 
suffer  for  their  advantage. 

In  the  recent  argument,  the  doctrine  of  compensation  for  nuisance 
was  supported  by  one  analogy  only.  Mr.  Bere,  comparing  the  right 
of  navigation  over  a  waterway  to  that  of  walking  along  the  street, 
observed  that  the  latter  was  sometimes  interrupted  by  the  exercise  of 
other  rights,  as  when  a  hoard  is  erected  for  repairing  a  house.  But 
it  rather  appears  that  the  hoard  is  placed  for  the  safety  of  those  pos- 
sessing the  right  of  way  ;  it  protects  them  from  inevitable  danger  if 
it  leaves  them  a  free  passage,  and  sends  them  another  way  if  the 
whole  street  is  n'ecessarily  obstructed.  Every  way  to  which ,  houses 
adjoin  must  be  considered  as  set  out  subject  to  these  occasional  in- 
terruptions, which  resemble  the  temporary  acts  of  loading  coals  in 
keels,  alluded  to  in  Rex  v.  Russell,  6  B.  &  C.  566.  A  permanent 
hoard  would  be  abatable  as  a  nuisance  ;  and  it  much  resembles  the 
staith  in  Rex  v.  Russell,  6  B.  &  C.  566,  the  wharf  in  Lord  Grosvenor's 
case,  2  Stark.  N.  P.  C.  511,  and  the  quay,  for  which  this  indictment 
was  preferred. 

But  the  learned  counsel  contended  that  they  did  not  want  the 
authority  of  Rex  v.  Russell,  6  B.  &  C.  566,  and  could  establish  their 
right  to  a  verdict  of  Not  Guilty,  on  the  finding  of  the  jury,  from  a 
consideration  of  the  nature  of  the  place  where  the  nuisance  is  charged. 
They  say  that  the  River  Medina,  as  describ|j|'  in  the  indictment,  is 
not  merely  a  navigable  river  but  a  port,  Cowes  Harbor,  and  they  rely 
on  the  various  rights  that  may  exist  together  in  such  a  place,  ancT 
their  unavoidable  inconsistency  at  particular  times.  The  same  re- 
mark may,  however,  be  true;  with  respect  to  a  highway,  where  right 
of  common  of  pasture,  and  right  of  common  of  turbary,  may  exist  at 
the  same  time.  It  is  still  more  strikingly  true  in  respect  of  navigable 
rivers,  from  which  it  seems  impossible  to  distinguish  the  case  of  ports, 
in  principle,  though  the  degree  may  perhaps  be  different.  Where 
such  rights  happen  to  clash  in  questions  brought  before  the  courts, 
the  valuable  maxim,  sic  utere  iuo  ut  alienum  non  Icedas,  will  generally 
serve  as  a  clue  to  the  labyrinth. 

But  the  possible  jarring  of  preexisting  rights  can  furnish  no  war- 
rant for  an  innovation  which  seeks  to  create  a  new  right,  to  the 
prejudice  of  an  old  one.  There  is  no  legal  principle  to  justify  this 
proceeding,  unless  Rex  v,  Russell,  6  B.  &  C.  566,  is  well  decided. 

Recourse  is  then  had  to  the  great  and  venerable  name  of  Hale, 
from  whose  excellent  treatise  De  Portibus  Maris,  p.  85,  some  such 
words  as  the  following  may  be  extracted.  It  is  not  every  building 
below  the  high-water  mark,  that  is,  ipso  facto,  in  law  a  nuisance,  for 
that  would  destroy  all  the  quays  that  are  in  all  the  ports  of  England. 
For  they  are  built  below  the  high-water  mark,  for  otherwise  vessels 
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could  not  come  at  them  to  unload,  and  some  are  built  below  the  low 
water.  And  it  would  be  impossible  for  the  king  to  license'the  build- 
ing of  a  new  wharf  or  quay,  whereof  there  are  a  thousand  instances, 
if,  ipso  facto,  it  were  a  common  nuisance.  Nay,  in  many  cases  it  is 
an  advantage  to  ^  port  to  keep  in  the  sea-water  from  diffusing  at 
large ;  and  the  waters  may  flow  in  ,shallows  where  it  is  impossible 
for  vessels  to  ride. 

But  Hale,  in  this  passage,  is  only  disputing  the  doctrine  "  that 
every  building  below  the  low-water  mark  is,  ipso  facto,  in  law,  a  nui- 
sance ; "  which  his  observation  on  existing  quays,  and  on  such  as 
may  have  been  created  under  the  king's  license,  effectually  disproves ; 
and  the  argument  is  strengthened  by  the  fact  that,  in  some  cases, 
such  buildings  are  essential  to  the  harbor  being  navigated  at  all. 
Here  is  no  question  of  balancing  nuisances ;  nor  was  the  position 
intended  to  affect  the  general  rule  laid  down  by  the  same  great 
authority  at  page  9  of  the  same  treatise,  that  "  all  nuisances  and 
impediments  of  passages  of  boats  and  vessels,  though  in  the  private 
soil  of  any  person,  may  be  punished  by  indictments."  There  is  no 
incongruity  in  his  afterwards  asserting  that  the  question  of  nuisance 
or  no  nuisance  is  for  the  jury ;  so  Lord  Tenterden  considered  it  in 
Rex  V.  Russell,  6  B.  &  C.  566,  and  gave  the  form  in  which  he 
thought  it  ought  to  be  submitted  to  them ;  and  that  is  precisely  the 
course  taken  on  the  trial  of  this  indictment. 

The  jury,  having  answered  my  inquiry  in  the  affirmative,  have 
plainly  found  a  verdict  for  the  Crown,  unless  their  added  statement 
entitled  the  defendant  to  an  acquittal.  For  the  reasons  given,  we 
think  it  did  not,  and  that  the  present  rule  must  therefore  be  dis- 
charged. 

Rule  discharged} 

Upon  "the  trial  of  an  indictment  for  a  the  juJy  were  directed  to  acquit  the  de- 
nuisance  in  a  navigable  river,  by  erecting  fendant,  if  they  thought  the  abridgment 
staiths  therein,  for  loading  ships  with  coals,    of  the  right  of  passage  occasioned  by  these 


1  The  indictment  in  the  present  case  was  as  follows. 

1st  Count.  That  the  River  Medina,  otherwise  called  Newport  River,  is,  and  from 
time  whereof  &c.  was,  an  ancient  navigable  river  and  common  king's  highway  for  all 
the  liege  subjects  of  our  Lord  the  King' with  their  vessels,  boats,  lighters,  barges,  and 
craft,  to  pass,'  repass,  and  navigate  at  their  free  will  and  pleasure,  to  wit,  at  the  bor- 
ough of  Newport,  in  4he  Isle  of  Wight,  in  the  county  of  Southampton  ;  and  that 
George  Henry  Ward,  late  of  &c.,  Esquire,  on  the  1st  day  of  July  in  the  fourth  year 
&c.,  1833,  with  force,  &c.,  at  the  borough,  aforesaid,  in  a  certain  part  of  the  said  navi- 
gable river  and  common  king's  highway,  called  Cowes  Harbor,  in  and  upon  the  bed 
and  soil  of  the  same,  and  in  the  stream  and  waterway  thereof,  unlawfully,  wilfully, 
knowingly,  and  injuriously,  did  erect,  raise,  and  place,  and  cause  to  be  erected  and 
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staiths,  was  for  a  public  purpose,  and  oc-  reasonable  space  was  left  for  the  passage 
casioned  a  public  benefit ;  and  if  the  erec-  of  vessels  on  the  river ;  and  the  judge 
tions  were  in  a  reasonable  situation,  and  a    pointed  out  to  the  jury  that,  by  reason  of 


placed,  a  certain  building  composed  of  stones,  timber,  and  other  materials,  of  great 
length  and  width,  namely,  of  the  length  &c.,  and  of  the  width  &c.,  projecting  into  and 
across  the  stream  and  waterway  of  the  said  nai^able  river  and  king's  highway  :  and 
the  said  building,  so  as  aforesaid  erected,  raised,  and  placed  in  the  said  river  and  com- 
mon king's  highway  there,  from  the  said  1st  of  July  until  the  day  of  taking  this  inqui- 
sition, at  &c.  aforesaid,  the  said  G.  H.  W.  then  and  there  unlawfully,  &c.,  did  continue, 
and  still  doth  continue.  By  reason  whereof  the  liege  subjects,  &c.,  during  all  the  time 
aforesaid,  could  not,  nor  can  they  now,  pass  and  repass  and  navigate  with  their  ves- 
sels, boats,  lighters,  barges,  and  craft  in  and  along  the  said  river  and  common  king's 
highway,  as  freely  as  they  before  used  and  were  accustomed  to  do,  and  still  of  right 
ought  to  do.  To  the  great  damage  and  common  nuisance  of  all  the  liege  subjects  &o. 
in  and  along  the  said  river  and  common  king's  highway  there  passing  and  repassing 
and  navigating  with  their  vessels,  &c.,  as  aforesaid ;  to  the  evil  example,  &c.,  and 
against  the  peace,  &c. 

2d  Count.  That  G.  H.  W.  afterwards,  to  wit,  on  &c.,  at  &c.,  unlawfully,  &c.,  did 
raise,  erect,  and  place,  and  cause  to  be  raised,  &c.,  a  certain  embankment  composed 
of  gravel,  earth,  &c.,  and  other  materials,  in  and  upon  the  soil  and  bed  of  the  said 
river,  called  the  Kiver  Medina  or  Newport  River,  and  common  king's  highway  there, 
in  the  stream  and  waterway  of  the  same,  of  great  length,  height,  and  width,  to  wit,  &c., 
projecting  into,  and  athwart  and  across  the  stream  and  waterway  of  the  same  naviga- 
ble river  and  king's  common  highway ;  and  the  said  embankment  so  as  aforesaid 
erected,  raised,  and  placed,  from  &c.  until  &c.,  to  wit,  at  &c.,  he,  the  said  G.  H.  W., 
unlawfully,  &c.,  did  continue,  and  still  does  continue,  to  the  great  damage,  &c. 

3d  Count.  That  G.  H.  W.  afterwards,  to  wit,  &c.,  and  on  divers  other  days  &c., 
with  force  &c.,  at  Cowes  Harbor,  within  the  borough  aforesaid,  unlawfully,  designedly, 
and  injuriously  did  place  and  drive,  and  caused  to  be  &c.,  divers,  to  wit,  fifty  posts  to 
and  into  the  bed  and  soil  of  the  said  navigable  river  and  common  king's  highway,  and 
did  cast  and  throw,  and  cause  to  be  &c.,  divers  large  quantities  of  stone,  gravel,  &c., 
into  and  upon  the  bed,  stream,  course,  and  waterway  of  the  said  river  and  common 
king's  highway  there,  to  wit,  200  vessel  loads,  &o.,  thereby  forming  a  certain  other 
great  mound,  slipway,  and  embankment,  projecting  and  extending  into  the  bed,  stream, 
and  waterway  of  the  said  river  and  common  king's  highway  there,  to  a  great  length, 
height,  and  width,  to  wit,  the  length  &c.,  into  the  same  river  and  Common  king's  high- 
way, to  wit,  at  Cowes  Harbor,  &c.,  whereby  and  by  means  whereof,  the  bed,  stream, 
course,  and  waterway  of  the  said  river  and  common  king's  highway  there,  was  during 
all  the  time  aforesaid,  and  still  is,  greatly  obstructed,  impeded,  straitened,  and  nar- 
rowed, and  rendered  less  safe  and  commodious  to  the  liege  subjects  &c.,  in  and  upon 
the  said  river  and  common  king's  highway  there  passing,  repassing  and  navigating 
with  their  vessels,  &o.,  than  the  same  otherwise  would  have  been,  and  of  right  ought 
to  have  been  and  to  be,  to  wit,  at  &c.,  to  the  great  damage,  &c. 

4th  Count.  That  the  said  G.  H.  W.,  to  wit,  on  &c.,  and  on  divers  other  days  &c., 
with  force  &c.,  at  the  borough  aforesaid,  unlawfully,  &c.,  did  cast  and  throw,  and 
cause  and  procure  to  be  &c.,  divers  large  quantities  of  earth,  &e.,  into  the  said  river 
and  common  king's  highway  there,  to  wit,  200  cart  loads,  &o  ,  whereby  and  by  means 
whereof  the  said  river  and  common  king's  highway  there  was  during  all  the  time  afore- 
said, and  still  is,  greatly  obstructed,  &c.  (conclusion  as  in  the  preceding  count) 

5th  Count.  That  the  said  G.  H.  W.,  on  Sic,  and  from  thence  continually  until  &o., 
with  force  &o.,  at  Cowes  Harbor  within  the  borough  aforesaid,  in,  Upon,  and  across  a 
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the  staiths,  the  coals  were  supplied  better 
and  at  a  cheaper  rate  than  they  otherwise 
could  be,  which  was  a  public  benefit ;  and 
it  was  holden  that  this  direction  was  right. 
Rex  V.  Russell,  6  Barnewall  &  Cresswell-, 
666;  9  Bowling  &  Ryland,  566,  Lord 
Tenterden,  C.  J.,  dissentienie.  But  this 
doctrine  is  overruled  by  Rex  v.  Ward.  In 
Respublica  v.  Caldwell,  1  Dallas,  150,  it 
was  held  that  a  defendant  will  not  be  per- 
mitted to  show  in  defence,  that  the  public 
benefit  resulting  from  his  act  is  equal  to 
the  public  inconvenience  which  arises 
from  it.  See  also  Regina  v.  Randall,  Car- 
rington  &  Marshman,  496  ;  Commonwealth 
v.  Belding,  13  Metealf,  10.  But  it  seems 
that  such  evidence  may  be  admitted  to  the 
court,  in  mitigation  of  a  discretionary  fine 
or  penalty.  The  State  v.  Bell,  5  Porter, 
365. 

The  building  of  a  bridge,  or  of  a  wall 
or  embankment,  partly  in  the  bed  of  a 
navigable  tiver,  does  not  necessarily  con- 
stitute a  nuisance ;  the  question  whether 
in  fact  it  is  so  or  not  in  the  particular  in- 
stance is  for  a  jury ;  and  lyhere  the  ver- 
dict of  the  jury  negatives  any  actual 
obstruction,  that  is  in  efiect  an  acquitr 
tal.  Regina  v.  Belts,  16  Queen's  Bench 
Rep.  1022 ;  22  Eng.  Law  and  Eq.  Kep. 
240  ;  4  Cox,  C.  C.  211.     See  Regina  v. 


Charlesworth,  16  Queen's  Bench  Rep. 
1012;  22  Eng.  Law  and  Eq.  Rep.  235; 
5  Cox,  C.  C.  1 74 ;  4  New  Sessions 
Cases,  703.  Where  the  judge  at  the  trial 
asked  the  jury  whether  they  thought'  the 
erection  would  be  "  a  material  nuisance ; " 
in  which  case  they  were  to  find  a  verdict 
of  guilty ;  but  told  them  that  if  they 
thought  the  "  nuisance ''  was  so  slight,  un- 
certain, and  rare,  that  the  defendant 
ought  not  to  be  made  criminally  liable  for 
it,  they  should  acquit  him ;  and  the  jury 
saying  that  they  considered  the  erection, 
"  although  a  nuisance,  was  not  sufficiently 
so  to  render  the  defendant  criminally  lia- 
ble," he  directed  an  acquittal ;  the  court 
held  that  the  charge  was  to  be  understood 
as  meaning  not  that  a  party  may  legally 
commit  a  small  nuisance,  but  that  an  ob- 
struction might  be  so  insignificant  as  not 
to  constitute  a  nuisance ;  and  that  the 
jury  must  be  understood  as  finding  that 
the  obstruction  in  question  was  so  insig- 
nificant ;  Mid  so  that  there  was  not  a  mis- 
direction which  would  warrant  -  a  new 
trial.  Regina  v.  Russell,  3  Ellis  &  Black- 
burn, 942 ;  26  Eng.  Law  and  Eq.  Rep. 
230.  See  Rex  v.  Tindall,  6  Adoljihus 
&  Ellis,  143  ;  1  Nevile  &  Perry,  719  ; 
Archbold,  Crim.  PI.  (London  ed.  1856,) 
755.  '         H. 


certain  navigable  river  and  common  king's  highway,  called  the  Medina  River,  there 
situate,  divers,  to  wit,  ten  other  walls,  ten  other  banks,  100  other  posts,  500  pieces 
of  timber,  ten  other  slipways,  ten  other  wharfs,  and  ten  other  embankments,  before 
then  unf^wfully,  wrongfully,  and  injuriously  erected,  bmlt,  and  set  up,  in,  upon,  and 
across  the  said  last-mentioned  navigable  river  and  comiftn  king's  highway,  unlawfully, 
&c.,  did  keep  and  continue,  and  still  doth  keep  and  continue,  by  means  whereof  the 
said  last-mentioned  navigable  river  and  common  king's  highway  is  greatly  obstructed, 
straitened,  and  narrowed,  to  wit,  at  the  borough  aforesaid,  to  the  great  damage,  &c. 
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Regina  V.  Thurborn.' 

April  30,  1849. 

Larceny  —  Lost  Property  —  Animo  Furandi. 

If  a  man  find  lost  property  without  any  marks  indicating  the  owner,  and  without  any  cir- 
cumstances attending  the  finding  which  would  enable  him  to  discover  the  owner,  he  does 
not  become  guilty  of  larceny  by  subsequently  appropriating  the  property  to  his  own  use 
after  he  has  ascertained  the  owner ;  although  he  intended  to  keep  the  property  when  he 
.first  picked  it  up. 

The  prisoner  was  tried  before  Parke,  B.,  at  the  Summer  Assizes 
for  Huntingdon,  1848,  for  stealing  a  bank  note. 

He  found  the  note,  which  had  been  accidentally  dropped  on  the 
high  road.  There  was  no  name  or  mark  on  it,  indicating  who  was 
the  owner,  nor  were  there  any  circumstances  attending  the  finding, 
which  would  enable  him  to  discover  to  whom  the  note  belonged 
when  he  picked  it  up ;  ^nor  had  he  any  reason  to  believe  that  the 
owner  knew  where  to  find  it  again.  The  prisoner  meant  to  appro- 
priate it  to  his  own  use,  when  he  picked  it  up.  The  day  after,  and 
before  he  had  disposed  of  it,  he  was  informed  that  the  prosecutor 
was  the  owner,  and  had  dropped  it  accidentally  ;  he  then  changed  it, 
and  appropriated  the  money  taken  to  his  own  use.  The  jury  foun3 
that  he  had  reason  to  believe,  and  did  believe  it  to  be  the  prosecu- 
tor's property,  before  he  thus  changed  the  note.  The  learned  baron 
directed,  a  verdict  of  guilty,  intimating  that  .he  should^  reserve  the 
case,  for  further  consideration.  Upon  conferring  with  Maule,  J.,  the 
learned  baron  was  of  opinion  that  the  original  taking  was  not  felo- 
nious, and  that,  in  the  subsequent  disposal  of  it,  there  was  no"  taking, 
and  he  therefore  decli*d  to  pass  sentence,  and  ordered  the  prisoner 
to  be  discharged,  on  entering  into  his  own  recognizance  to  appear 
when  caljed  upon. 

On  the  30th  of  April,  A.  D.  1849,  the  following  judgment  was 
read  by 

Parke,  B.  A  case  was  reserved  by  Parke,  B.,  at  the  last  Hun- 
tingdon assizes.  It  was  not  argued  by  counsel,  but  the  judges  who 
attended  the  sitting  of  the  court  after  Michaelmas  Term,  1848, 
namely,  the  L.  C.  Baron,  Patteson,  J.,  Rolfe,  B.,  Cresswell,  J.,  Wil- 


1  1  Denison,  C.  C.  387,  and  S  Cox,  C.  C.  453,  under  the  name  of  Regina  v.  Wood. 
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liams,  J.,  Coltman,  J.,  and  Parke,  B.,  gave  it  much  consideration, 
on  account  of  its  importance  and  the  frequency  of  the  occurrence  of 
cases  in  some  degree  similar,  in  the  administration  of  the  criminal 
law,  and  the  somewhat  obscure  state  of  the  authorities  upon  it. 
[The  learned  baron  here  stated  the  case  as  before  set  out] 

In  order  to  constitute  the  crime  of  larceny,  there  must  be  a  taking 
of  the  chattel  of  another  animo  furandi,  and  against  the  will  of  the 
owner.  This  is  not  the  full  definition  of  larceny,  but  so  much  only 
of  it  as  is  necessary  to  te  referred  to  for  the  present  purpose  ;  by  the 
term  animo  furandi  is  to  be  understood  the  intention  to  take,  not  a 
partial  and  temporary,  but  an  entire  dominion  over  the  chattel,  with- 
out a  color  of|fight.  As  the  rule  of  law,  founded  on  justice  and 
reason,  is,  that  actus  non  facit  reum  nisi  mens  sit  rea,  the  guilt  of  the 
accused  must  depend  on  the  circumstances  as  they  appear  to  him, 
and  the  crime  of  larceny  cannot  be  committed,  unless  the  goods 
taken  appear  to  have  an  owner,  and  the  party  taking  must  know  or 
believe  that  the  taking  is  against  the  will  of  that  owner. 

In  the  earliest  time  it  was  held,  that  chattels,  which  were  appa- 
rently without  an  owner,  "  nullius  in  bonis,"  could  not  be  the  subject 
of  larceny.  Stamford,  one  of  the  oldest  authorities  on  criminal  law, 
who  was  a  judge  in  the  reign  of  Philip  and  Mary,  says,  (B.  1,  ch. 
16,)  "  Treasure  trove,  wreck  of  the  sea,  waif  or  stray,  taken  and  car- 
ried away,  is  not  felony."  "  Quia  dominus  rerum  non  apparet,  ideo 
cujus  sunt  incertum  est."  For  this  he  quotes  Fitz.  Abr.  Coron.  p. 
187,  265 ;  these  passages  are  taken  from  22  Ass.  99  ;  22  Ed.  3,  and 
mentioned  only  "  treasure  trove,"  "  wreck,"  and  "  waif,"  and  Fitzher- 
bert  says  the  punishment  fOT  taking  such  is  not  the  loss  of  life  or  limb. 
The  passage  in  3  Inst.  108,  goes  beyond  this  ;  Lord  Coke  mentions 
three  circumstances  as  material  in  larceny.  First,  the  taking  must 
be  felonious,  which  he  explains  ;  secondly,  it  must  be  an  actual  tak- 
ing, which  he  also  explains  ;  and,  thirdly,  "  it  is  not  by  trover,  or 
finding ;  "  he  then  proceeds,  as  follows  :  "  If  one  lose  his  goods,  and 
another  find  them,  though  he  convert  them  '  animo  furandi,^  to  his- 
own  use,  it  is  not  larceny,  for  the  first  taking  is  lawful.  So  if  one 
find  treasure  trove,  or  waif  or  stray,  (here  wreck  is  omitted  and  stray 
introduced,)  and  convert  them  ut  supra,  it  is  no  larceny,  both  in 
respect  of  the  finding,  and  that  '  Dbminus  rerum  non  apparet.' " 
The  only  authority  given  is  that  before  mentioned,  22  Ass.  99 ;  22 
Ed.  3. 

Now  treasure  trove  and  waif  seem  to  be  subject  to  a  different 
construction  from  goods  lost.      Treasure  trove  is  properly  money 
supposed  to  have  been  hidden  by  some  owner  since  deceased,  the 
secret  of  the  deposit  having  perished,  and  therefore  belongs  to  the 
crown ;  as  to  waif,  the  original  owner  loses  his  right  to  the  property 
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by  neglecting  to  pursue  the  thief.  The  very  circumstances  under 
which  these  are  assumed  to  have  been  taken  and  converted,  show 
that  they  could  not  be  taken  from  any  one,  there  being  no  owner. 
Wreck  and  stray  are  not  exactly  on  the  same  footing  as  treasure 
trove  and  waif;  wreck  is  not  properly  so  called,  if  the  real  owner 
is  known,  and  it  is  not  forfeited  until  after  a  year  and  a  day. 

The  word  "  estray "  is  used  in  the  books  in  different  senses,  as 
may  be  seen  in  Com.  Dig.  Waife,  F.,  where  it  is  used  in  the  sense 
of  cattle  forfeited  after  being  in  a  manor  one  year  and  one  day  with- 
out challenge,  after  being  proclaimed,  where  the  property  vests  in  the 
crown,  or  its  grantee  of  estrays ;  and  also  of  cattle  straying  in  the 
manor,  before  they  are  so  forfeited.  Blackstone,  VII.  II.  561,  (Ste- 
phens's ed.,)  defines  estrays  to  be  "  such  valuable  animals  as  are 
found  wandering  in  any  manor  or  lordship,  and  no  man  knoweth  the 
owner  of  them ;  in  which  case  the  law  gives  them  to  the  sovereign." 
In  the  passage  in  Stamford  no  doubt  the  word  is  used,  not  exclu- 
sively in  the  former  sense,  but  generally  as  to  all  stray  cattle,  not 
seized  by  the  lord.  Now  treasure  trove  and  waif,  properly  so  called, 
are  clearly  "  bona  vacantia,  nullius  in  bonis"  and,  but  for  the  preroga- 
tive, would  belong  to  the  first  finder  absolutely.  "  Cum  igitur  the- 
saurus in  nullius  bonis  sit,  et  antiquitus  de  jure  naturali  esset  inven- 
toris„nunc  de  jure  gentium  efficitur  ipsius  domini  regis."  Bracton, 
Coron.  L.  3,  c.  3,  p.  126.  Wreck  and  stray,  in  the  sense  we  ascribe 
to  those  words,  are  not  in  the  same  situation,  for  the  right  of  the 
owner  is  not  forfeited  until  the  end  of  a  year  and  a  day ;  but  LdJd 
Coke,  in  Constable's  case,  5  Rep.  108  a,  treats  wreck  also  as  "  nullius 
in  bonis ;  "  and  estrays,  "  animalia  vagantia,"  he  terms  "  vacantia," 
because  none  claims  the  property.  -Wreck  and  estray,  however, 
before  seizure,  closely  resemble  goods  lost,  of  which  the  owner  has 
not  the  actual  possession,  and  afford  an  analogy  to  which  Lord 
Coke  refers  in  the  passage  above  cited.  Whether  Lord  Coke  means 
what  the  language  at  first  sight  imports,  that  under  no  circum- 
•stances  could  the  taker  of  the  goods  really  lost  and  found  be  guilty 
of  larceny,  is  not  clear ;  but  the  passage  is  a  complete  and  satisfac- 
tory authority,  that  a  person  who  finds  goods  which  are  lost  may 
convert  thegi,  animo  furandi  under  some  circumstances,  so  as  not  to 
be  guilty  of  larceny.  The  two  reasons  assigned  by  him  are,  that  the 
person  taking  has  a  right  in  respect  to  the  finding,  and  also  that  they 
are  apparently  without  an  owner,  "  dominus  rerum  non  apparet,"  an 
owner,  or  the  owner  does  not  appear. 

The  first  of  these  reasons  has  led  to  the  opinion,  that  the  real 
meaning  of  Lord  Coke  was  not  that  every  finder  of  lost  goods,  who 
takes  animo  furandi,  is  not  guilty  of  felony,  but  that  if  one  finds, 
and  innocently  takes  possession,  meaning  to  keep  for  the  real  owner, 
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and  afterwards  changes  his  mind  and  converts  to  his  own  use, 
he  is  not  a  felon,  on  the  principle  that  Lord  Coke  had  previously 
laid  down,  namely,  that  "  The  intent  to  steal  must  be  when  the  thing 
stolen  Cometh  to  his  possession  ;  for  if  he  hath  the  possession  of  it 
once  latvfully,  though  he  hath  animum  furandi  afterwards,  and  car- 
rieth  it  away  afterwards,  it  is  no  larceny ; "  and  Lord  Coke  also  cites 
Glanville,  "  Fartum  non  est  ubi  initium  habet  detentionis  per  domi- 
nium rei."  It  is  said,  therefore,  that  the  case  of  finding  is  an 
instance  of  this  —  beginning  with  lawful  title,  which  consequently 
cannot  become  a  felony  by  subsequent  conversion  ;  but  if  it  be  orig- 
inally taken  not  for  the  true  owner,  but  with  intent  to  appropriate  it 
to  his  own  use,  it  is  a  felony,  and  of  this  opinion  the  commissioners 
for  the  amendment  of  the  criminal  law  appear  to  have  been,  as  stated 
in  their  first  report. 

This  opinion  appears  to  us  not  to  be  well  founded,  for  Lord  Coke 
puts  the  case  of  lost  goods  on  the  same  footing  as  waif  and  treasure 
trove,  which  are  really  bona  vacantia,  goods  without  an  owner,  and 
with  respect  to  which,  we  apprehend  that  a  person  would  not  be 
guilty  of  larceny,  though  he  took  originally  animo  furandi,  that  is, 
with  the  intent  not  to  take  a  partial  or  temporary  possession,  but 
to  usurp  the  entire  dominion  over  them,  and  the  previous  observa- 
tions have  reference  to  cases  in  which  the  original  possession  .of  the 
chattel  stolen  is  with  the  consent  of  or  by  contract  of  tj^e^wner. 
But  any  doubt  on  this  question  is  removed  by  what  is  said"l^Lord 
Hale,  1  P.  C.  506 :  —  "  If  A.  find  the  purse  of  B.  in  the  highway,  and 
take  and  carry  it  away,  and  hath  all  the  circumstances  that  may 
prove  it  to  be  done  animo  furandi,  as  denying  or  secreting  it,  yet  it 
is  not  felony.  The  like  in  taking  of  a  wreck  or  treasure  trove,"  (cit- 
ing 22  Ass.  99,)  "  or  a  waif  or  stray."  Lord  Hale  clearly  considers, 
that  if  lost  goods  are  taken  originally  animo  furandi,  in  the  sense 
above  mentioned,  the  taker  is  not  a  felon  ;  and  when  it  is  considered 
that,  by  the  common  law,  larceny  to  the  value  of  above  twelve  pence 
was  punishable  by  death,  and  that  the  quality  of  the  act  in  taking 
animo  furandi  goods  from  the  possession  of  the  owner,  differs  greatly 
from  that  of  taking  them  when  no  longer  in  his  possession,  and 
quasi  derelict,  in  its  ini^ious  effect  on  the  interests  of  society  (the 
true  ground  for  the  puRishment  of  crimes,)  it  is  not  surprising  that 
such  a  rule  should  be  established,  and  it  is  founded  in  strict  justice  ; 
for  the  cases  of  abstraction  of  lost  property  being  of  rare  occurrence, 
when  compared  with  the  frequent  violations  of  property  in  the  pos- 
session of  an  owner,  there  was  no  need  of  so  severe  a  sanction,  and 
the  civil  remedy  might  be  deemed  amply  sufficient.  Hawkins,  B.  1, 
ch.  19,  s.  3,  Curwood's  ed.,  says  :  "  Our  law,  which  punishes  all  theft 
with  death,  if  the  thing  stolen  be  above  the  value  of  twelve  pence, 
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and  with  corporal  punishment  if  under,  rather  chooses  to  deal  with 
them  (e.g-.,  cases  of  finding,  and  of  appropriating  by  bailees,)  as 
civil  than  criminal  offences ;  perhaps  for  this  reason,  in  the  case  of 
goods  lost,  because  the  party  is  not  much  aggrieved  where  nothing 
is  taken  but  what  he  had  lost  before."  It  cannot,  indeed,  be  doubted 
that  if,  at  this  day,  the  punishment  of  death  was  assigned  to  larceny, 
and  usually  carried  into  effect,  the  appropriation  of  lost  goods  would 
never  have  been  held  to  constitute  that  offence,  and  it  is  certain  that 
the  alteration  of  punishment  cannot  alter  the  definition  of  the 
offence.  To  prevent,  however,  the  taking  of  goods  from  being  lar- 
ceny, it  is  essential  that  they  should  be  presumably  lost ;  that  is,  that 
they  should  be  taken  in  such  a  place  and  under  such  circumstances, 
as  that  the  owner  would  be  reasonably  presumed  by  the  taker  to 
have  abandoned  them,  or  at  least  not  to  know  where  to  find  them. 
Therefore,  if  a  horse  is  found  feeding  on  an  open  common,  or  on  the 
side  of  a  public  road,  or  a  watch  found  apparently  hidden  in  a  hay- 
stack, the  taking  of  these  would  be  larceny,  because  the  taker  had 
no  right  to  presume  that  the  owner  did  not  know  where  to  find 
them,  and,  consequently,  had  no  right  to  treat  them  as  lost  goods. 
In  the  present  case,  there  is  no  doubt  that  the  bank  note  was  lost; 
the  owner  did  not  know  where  to  find  it,  the  prisoner  reasonably 
believed  it  to  be  lost,  he  had  no  reason  to  know  to  whom  it  belonged, 
and  t^refore  though  he  took  it  with  the  intent  not  of  taking  a  par- 
tial oPtemporary,  but  the  entire  dominion  over  it,  the  act  of  takkig 
did  not,  in  our  opinion,  constitute  the  crime  of  larceny.  "Whether 
the  subsequent  appropriation  of  it  to  his  own  use  by  changing  it, 
with  the  knowledge  at  that  time  that  it  belonged  to  the  prosecutor, 
does  amount  to  that  crime,  will  be  afterwards  considered. 

It  appears,  however,  that  goods  which  do  fall  within  the  category 
of  lost  goods,  and  which  the  taker  justly  believes  to  have  been  lost, 
may  be  taken  and  converted  so  as  to  constitute  the  crime  of  larceny, 
when  the  party  finding  may  be  presumed  to  know  the  owner  of 
them,  or  there  is  any  mark  upon  them  presumably  known  by  him, 
by  which  the  owner  can  be  ascertained.  Whether  this  is  a  qualifi- 
cation introduced  in  modern  times  or  which  always  existed,  we  need 
not  determine.  It  may  have  proceeded  ojj^the  construction  of  the 
reason  of  the  old  rule,  «  Quia  Dominus  Terum  non  apparet  ideo 
cujus  sunt  incertum  est,"  and  the  rule  is  held  not  to  apply  when  it 
is  certain  who  is  the  owner ;  but  the  authorities  are  many,  and  we 
believe  this  qualification  has  been  generally  adopted  in  practice,  and 
we  must,  therefore,  consider  it  to  be  the  established  law.  there  are 
many  reported  cases  on  this  subject.  Some  where  the  owner  of 
goods  may  be  presunied  to  be  known,  from  the  circumstances  un- 
der which  they  are  found ;   amongst  these  are  included  the  cases 
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of  articles  left  in  hackney  coaches  by  passengers,  which  the  coach- 
man appropriates  to  his  own  use  ;  or  a  pocket-boolt  found  in  a  coat 
sent  to  a  tailor  to  be  repaired,  and  abstracted  and  opened  by  him.  In 
these  cases,  the  appropriation  has  been  held  to  be  larceny.  Perhaps 
these  cases  might  be  classed  amongst  those  in  which  the  taker  is  not 
justified  in  concluding  that  the  goods  were  lost,  because  there  is  little 
doubt  he  must  have  believed  that  the  owner  would  know  where  to 
jfind  them  again,  and  he  had  no  pretence  to  consider  them  aban- 
doned or  derelict.  Some  cases  appear  to  have  been  decided  on  the 
ground  of  bailment  determined  by  breaking  bulk,  which  would  con- 
stitute a  trespass,  as  Wynne's  case,  1  Leach,  C.  C.  460 ;  but  it  seems 
difficult  to  apply  that  doctrine  which  belongs  to  bailment,  where  a 
special  property  is  acquired  by  contract  to  any  case  of  goods  merely 
lost  and  found,  where  a  special  property  is  acquired  by  finding. 

The  appropriation  of  goods  by  the  finder  has  also  been  held  to  be 
larceny  where  the  owner  could  be  found  out  by  some  mark  on  them, 
as  in  the  case  of  lost  notes,  checks,  or  bills,  with  the  owner's  name 
upon  them.  This  subject  was  considered  in  tlje  case  of  Merry  v. 
Green,  7  M.  &  W.  623,  in  which  the  Court  of  Exchequer  acted 
upon  the  authority  of  these  decisions  ;  and  in  the  argument  in  that 
case  difficulties  were  suggested,  whether  tbe  crime  of  larceny  could 
be  committed  in  the  case  of  a  marked  article  —  a  check,  for  instance 
—  with  the  name  of  the,  owner  on  it,  where  a  person  originally 
took  it  up,  intending  to  look  at  it,  and  see  who  was  the  owner,  and 
then,  as  soon  ^s  he  knew  whose  it  was,  took  it  animo  furandi;  as,  in 
order  to  constitute  a  larceny,  the  taking  must  be  a  trespass,  and  it 
was  asked  when,  in  such  a  case,  the  trespass  was  committed  ?  In 
answer  to  that  inquiry,  the  dictum  attributed  to  me  in  the  report  was 
used ;  that,  in  such  a  case,  the  trespass  must  be  taken  to  have  been 
committed,  not  when  he  took  it  up  to  look  at  it  and  see  whose  it 
was,  but  afterwards,  when  he  appropriated  it  to  his  own  use  animo 
furcmdi.  It  is  quite  a  mistake  to  suppose,  as  Mr.  Greaves  has  done, 
(Vol,  11.  c.  14,)  that  I  meant  to  lay  down  the  proposition  in  the  gen- 
eral terms  contained  in  the  extract  from  the  report  of  the  case  in 
7  M.  &  W.,  which,  taken  alone,  seems  to  be  applicable  to  every  case 
of  finding  unmarked  as  well  as  marked  property.  It  was  meant  to 
apply  to  the  latter  only. 

The  result  of  these  authorities  Is,  that  the  rule  of  law  on  this  sub- 
ject seems  to  be,  that  if  a  man  find  goods  that  have  been  actually 
lost,  or  are  reasonably  supposed  by  him  to  have  been  lost,  and  appro- 
priates them,  with  intent  to  take  the  entire  dominion  over  them, 
really  believing  when  he  takes  them  that  the  owner  canilDt  be  found, 
i\  is  not  larceny.  ,  But  if  he  takes  them  with  the  like  intent,  though 
lost  or  reasonably  supposed  to  be  lost,  but  reasonably  believing  that 
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the  owner  can  be  found,  it  is  larceny.  In  applying  this  rule,  as 
indeed  in  the  application  of  all  fixed  rules,  questions  of  some  nicety 
may  arise,  but  it  will  generally  be  ascertained  whether  the  person 
accused  had  reasonable  belief  that  the  owner  could  be  found,  by  evi- 
dence of  his  previous  acquaintance  with  the  ownership  of  the  par- 
ticular chattel,  the  place  where  it  is  found,  or  the  nature  of  the 
marks  upon  it.  In  some  cases  it  would  be  apparent,  in  others 
appear  only  after  examination.  It  would  probably  be  presumed  I 
that  the  taker  would  examine  the  chattel,  as  an  honest  man  ought 
to  do,  at  the  time  of  taking  it ;  and  if  he  did  not  restore  it  to  the 
owner,  the  jury  might  conclude  that  he  took  it,  when  he  took  com- 
plete possession  of  it,  animo  furandi.  The  mere  taking  it  up  to  look 
at  it  would  not  be  a  taking  possession  of  the  chattel. 

To  apply  these  rules  to  the  present  case  ;  the  first  taking  did  not 
amount  to  larceny,  because  the  note  was  really  lost,  and  there  was 
no  mark  on  it,  or  other  circumstance  to  indicate  then  who  was  the 
owner,  or  that  he  might  be  found,  nor  any  evidence  to  rebut  the  pre- 
sumption that  would  arise  from  the  finding  of  the  note  as  proved, 
that  he  believed  the  owner  could  not  be  found,  and,  therefore,  the 
original  taking  was  not  felonious  ;  and  if  the  prisoner  had  changed 
the  note,  or  otherwise  disposed  of  it,  before  notice  of  the  title  of  the 
real  owner,  he  clearly  would  not  have  been  punishable  ;  but  after  the 
prisoner  was  in  possession  of  the  note  the  owner  became  known  to 
him,  and  he  then  appropriated  it  animo  furandi,  and  the  point  to  be 
decided  is  whether  that  was  a  felony.  Upon  this  question  we  have 
felt  considerable  doubt.  If  he  had  taken  the  chattel  innocently,  and 
afterwards  appropriated  it  without  knowledge  of  the  ownership,  it 
would  not  have  been  larceny,  nor  would  it,  we  think,  if  he  had  done 
so  knowing  who  was  the  owner ;  for  he  had  the  lawful  possession  in 
both  cases,  and  the  conversion  would  not  have  been  a  trespass  in 
either.  But  here  the  original  taking  was  not  innocent  in  one  sense, 
and  the  question  is,  does  that  make  a  difference  ?  We  think  not ;  it 
was  dispunishable,  as  we  have  already  decided  ;  and  though  the  pos- 
session .was  accompanied  by  a  dishonest  intent,  it  was  still  a  lawful 
possession,  and  good  against  all  but  the  real  owner,  and  the  subse- 
quent conversion  was  not,  therefore,  a  trespass  in  this  case  more  than 
the  others,  and,  consequently,  no  larceny.  We  therefore  think  that 
the  conviction  was  wrong.i 


See  the  next  case. 
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Regina  V.  Preston.^ 
November  22, 1851. 

*  . 

Larceny  —  Lost  Goods  —  Taking. 

Upon  the  trial  of  an  indictment  for  stealing  a  bank  note,  which  had  been  lost  in  a  public 
street,  but  bad  the  name  of  the  owner  thereon,  the  judge  told  the  jury,  that  if  the  pris- 
oner knew  the  owner,  or  bad  reasonable  ground  for  believing  that  he  could  be  found 
at  the  time  when  he  first  resolved  to  appropriate  the  note  to  his  own  use,  he  was  guilty 
of  larceny;  but  if,  at  that  time,  he  had  not  that  knowledge  or  belief,  he  was  not 
guilty :  — 

Held,  a  misdirection ;  because  if  the  prisoner,  when  he  first  took  possession  of  the  note,  so 
as  to  know  what  it  was,  meant  to  act  honestly  with  regard  to  it,  no  subsequent  alteration 
of  that  intention,  and  conversion  of  the  note  to  his  own  use,  could  render  him  guilty  of 
larceny. 

The  following  case  was  reserved  by  the  Recorder  of  Birming- 
ham :  — 

Michael  Preston  was  tried  before  me,  at  the  last  Michaelmas  Ses- 
sions for  the  borough  of  Birmingham,  upon  an  indictment  which 
charged  hinx  in  the  first  count  with  stealing,  and  in  the  second  count 
with  feloniously^  receiving,  a  £50  note  of  the  Bank  of  England.  It 
was  proved  that  the  prosecutor,  Mr.  CoUis,  of  Birmingham,  received 
the  note  in  question,  with  others, -on  Saturday,  the  18th  of  October, 
from  a  Mr.  Ledsam,  who,  before  he  handed  it  to  the  prosecutor, 
wrote  on  the  back  of  it  the  words,  "  Mrs.  CoUis."  It  was  further 
proved  that  CoUis  was  a  very  unusual  surname  in  Birmingham,  and 
almost,  if  not  quite,  confined  to  the  family  of  the  prosecutor,  a  well- 
known  master  manufacturer.  About  four  or  five  o'clock  the  same 
afternoon,  the  prosecutor  accidentally  dropped  the  notes  in  one  of 
the  public  streets  of  Birmingham,  and  immediately  gave  informa- 
tion of  his  loss  to  the  police,  and  also  caused  hand-bills,  offering  a 
reward  for  their  recovery,  to  be  printed  and  circulated  about  the 
town.  On  Monday,  the  20th,  about  three  o'clock  in  the  afternoon, 
the  prisoner,  who  had  been  living  in  Birmingham  fourteen  years,  and 
keeping  a  shop  there,  went  to  one  of  the  police  stations,  and  inquired 
of  a  policeman  if  there  was  not  a  reward  publicly  offered  for  some 
notes  that  had  been  lost,  and  whether  their  numbers  were  known, 
stating  that  he  was  as  likely  as  any  person  to  have  them  offered  to 
him,  and  if  he  heard  any  thing  of  them,  he  would  let  the  police 


1  8  Eng.  Law  &  Eq.  K.  589 ;  5  Cox,  C.  C.  390 ;  2  Denison,  C.  C.  553.  Before 
Lord  Campbell,  C.  J.,  Aldbeson,  B.,  i^LATT,  B.,  Talfoued,  J.,  and  Maetin,  B. 
See  the  preceding  case. 
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know.     He  also  inquired  if  the  policeman  could  giye  him  a  descrip- 
tion of  the  person  who  was  supposed  to  have  found  them,  and  the 
policeman  gave  him  a  written  description  of  such  person,  who  was 
described  therein  as  a  tall  man.     Afterwards,  between  threeand  four 
o'clock  on  the  same  afternoon,  the  prisoner  went 'to  the  shop  of  Mr. 
Nickley,  in  Birmingham,  and,  after  inquiring  if  he  (Nickley)  had 
heard  of  the  los«  of  a  £50  note,  stated  that  he  (the  prisoner)  thought 
he  knew  parties  who  had  found  one,  and  he  asked  Nickley  whether 
the  finders  would  be  justified  in  appropriating  it  to  their  own  use,  to 
which   Nickley-  replied   that  they  would  not.     At  four  o'clock  the 
,  same  afternoon  the  prisoner  changed  the  note,  and  was,  later  in  the- 
same  evening,  found  in  the  possession  of  a  considerable  quantity  of 
gold,  with  regard  to  which  he  gave  several  false  and  inconsistent 
accounts.     He  was  then  taken  into  custody,  and  on  the  following 
day,  October  21,  stated  to  a  constable  that  when  he  was  alone  in  his 
own  house,  on  Sunday,  a  tall  man,  whom  he  did  not  know,  came  in 
and  offered  him  a  £50  note,  for  which  he  (the  prisoner)  gave  him 
fifty  sovereigns.     The  police  officers  previously  told  the  prisoner,  that 
they  were  in  possession  of -information  that  one   Tay,  who  was 
known  to  the  prisoner,  had  found  the  note,  but  Tay  was  not  called, 
nor  was  any  evidence  given  as  to  the  part  (if  any)  which  he  took  in 
the  transaction.     Upon  these  facts,  I  directed  the  jury  that  the  im- 
portant  question  for  them  to  consider  was,  at  what  time  the  prisoner 
first  resolved  to  appropriate  the  note  to  his  own  use.     If  they  arrived 
at  the  conclusion,  that  the  prisoner  either  knew  the  owner  or  reason- 
ably believed  that  the  owner  could  be  found  at  the  time  when  he 
first  resolved  tp  appropriate  it  to  his  own  use,  that  is,  to  exercise 
complete  dominion  over  it,  then  he  was  guilty  of  larceny.     If,  on  the 
other  hand,  he  had  formed  the  resolution  of  appropriating  it  to  his 
own  use  before  he  knew  the  owner  or  had  a  reasonable  belief  that 
the  owner  could  be  found,  then  he  was  not  guilty  of  larceny.     I  also 
told  the  jury,  that  there  was  no  evidence  of  any  other  person  having 
possession  of  the  note  after  it  was  lost  except  the  prisoner ;  but  that, 
even  though  the  prisoner  might  not  be  the  original  finder,  still,  if  he 
were  the  first  person  who  acted  dishonestly  with  regard  to  it,  and  if 
he  began  to  act  dishonestly  by  forming  the  resolution  to  keep  it  for 
his  use,  after  he  knew  the  owner  or  reasonably  believed  that  the     ' 
owner  could  be  found,  he  would  be  guUty  of  larceny.     The  jury 
found  the  prisoner  guilty  upon  the  first  count,  and  I  request  the  opin- 
ion  of  the  judges  as  to  the  validity  of  the  conviction.     The  prisoner 
was  discharged  on  the  recognizances  of  himself  and  two  sureties,  to 
appear  and  receive  judgment  at  the  next  sessions. 

(ySrien,  for  the  prisoner.    The  direction  of  the  learned  recorder 
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was  wrong.  To  constitute  larceny,  there  must  be  a  trespass ;  and 
there  is  no  trespass  if  the  prisoner  acquires  possession  lawfully  in  the 
first  instance.  This  direction  makes  the  question  of  larceny  or  np 
larceny  depend  upon  the  formation  of  a  dishonest  intention  in  the 
mind  of  the  prisoner,  after  he  has  acquired  the  means  of  ascertaining 
the  owner.  That  is  contrary  to  all  the  authorities  collected  and 
commented  upon  in  Regina  v.  Thurborn,  1  Den.  C.  C.  387 ;  s.  c. 
nom.  Regina  v.  Wood,  3  Cox,  C.  C.  453,  where  Parke,  B.,  observes  : 
"  The  result  of  these  authorities  is,  that  the  rule  of  law  on  thjs  sub- 
ject seems  to  me  to  be,  that  if  a  man  find  goo'ds  that  have  actually 
been  lost,  and  appropriate  them  with  the  intent  to  take  the  entire 
dominion  over  them,  really  believing  when  he  takes  them  that  the 
owner  cannot  be  found,  it  is  not  larceny.  In  applying  this  rule,  as 
indeed  in  the  application  of  all  fixed  rules,  questions  of  some  nicety 
may  arise,  but  it  will  generally  be  ascertained  whether  the  person 
accused  had  reasonable  belief  that  the  owner  could  be  found,  by 
evidence  of  his  previous  acquaintance  with  the  ownership  of  the 
particular  chattel,  the  place  where  it  is  foypd,  or  the  nature  of  the 
marks  upon  it.  In  some  cases  it  would  be  apparent,  in  others  appear 
only  after  examination.  It  would,  probably,  be  presumed  that  the 
taker  would  examine  the  chattel,  as  an  honest  man  ought  to  do,  at 
the  time  of  taking  it ;  and  if  he  did  not  restore  it  to  the  owner,  the 
jury  might  conclude  that  he  took  it,  when  he  took  complete  posses- 
sion of  it  animo  furandi.  The  mere  taking  it  up  to  look  at  it  would 
not  be  a  taking  possession  of  the  chattel.  To  apply  these  rules  to 
the  present  case,  the  first  taking  did  not  amount  to  larceny,  because 
the  note  was  really  lost,  and  there  was  no  mark  on  it,  c^other  cir- 
cumstance to  indicate  then  who  was  the  owner,  or  that  he  might  be 
found,  nor  any  evidence  to  rebut  the  presumption  that  would  arise 
from  the  finding  of  the  note,  as  proved  that  he  believed  the  owner 
could  not  be  found,  and,  therefore,  the  original  taking  was  not  felo- 
nious ;  and  if  the  prisoner  had  changed  the  note  or  otherwise  dis- 
posed of  it,  before  notice  of  the  title  of  the  real  owner,  he  clearly 
would  not  have  been  punishable  ;  but  after  the  prisoner  was  in  pos- 
session of  the  note,  the  owner  became  known  to  him,  and  he  then 
appropriated  it  animo  furandi,  and  the  point  to  be  decided  is,  whether 
that  was  a  felony.  Upon  this  question  we  have  felt  considerable 
doubt.  If  he  had  taken  the  chattel  innocently,  and  afterwards 
appropriated  it  without  knowledge  of  the  ownership,  it  would  not 
have  been  larceny  ;  nor  would  it,  we  think,  if  he  had  done  so  know- 
ing who  was  the  owner,  for  he  had  the  lawful  possession  in  both 
cases,  and  the  conversion  would  not  have  been  a  trespass  in  either. 
But  here  the  original  taking  was  not  innocent  in  one  sense,  and  the 
question  is,  does  that  make  a  difference  ?     We  think  not ;  it  was 
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dispunishable,  as  we  have  already  decided,  and  though  the  posses- 
sion was  accompanied  by  a  dishonest  intent,  it  was  still  a  lawful 
possession,  and  good  against  all  but  the  real  owner,  and  the  subse- 
quent conversion  was  not,  therefore,  a  trespass  in  this  case  more 
than  the  others,  and,  consequently,  no  larceny."  Again,  in  Merry  v. 
Green,  7  M.  &  W.  623,  632,  the  same  learned  judge  remarked :  "  It 
is  said,  that  the  offence  cannot  be  larceny  unless  the  taking  would  be 
a  trespass,  and  that  is  true  ;  but  if  the  finder,  from  the  circumstances 
of  the  case,  must  have  known  who  was  the  owner,  and,  instead  of 
keeping  the  chattel  for  him,  means  from  the  first  to  appropriate  it  to 
his  own  use,  he.  does  not  acquire  it  by  a  rightful  title,  and  the  true 
owner  might  maintain  trespass ;  and  it  seems,  also,  from  Wynne's 
case,  1  Leach,  413 ;  2  East,  P.  C.  664,  that,  if  under  the  like  circum- 
stances he, acquire  possession  and  mean  to  act  honestly,  but  after- 
wards alter  his  mind,  and  open  the  parcel  with  intent  to  embezzle 
its  contents,  such  unlawful  act  would  render  him  guilty  of  larceny." 
The  latter  part  of  that  sentence  is  qualified  by  a  passage  in  the  judg- 
ment in  Thurborn^s  case,  where  the  learned  judge  says :  "  Some  of 
the  cases  appear  to  have  been  decided  on  the  ground  of  bailment 
determined  by  breaking  bulk,  which  would  constitute  a  trespass,  as 
Wynne's  case;  but  it  seems  diflicult  to  apply  that  doctrine,  which 
belongs  to  bailment,  where  a  special  property  is  acquired  by  contract, 
to  any  case  of  goods  merely  lost  and  found,  where  a  special  property 
is  acquired  by  finding."  i  The  cases  of  Rex  v.  Leigh,  2  East,  P.  C. 
694,  and  Rex  v.  Mucklow,  1  Moo.  C.  C.  160,  are  also  strong  to  show 
that  the  oraimMS  furandi  must  exist  at  the  time  of  the  original  taking. 
In  the  fdRner,  the  defendant  saved  some  of  the  prosecutor's  goods 
from  a  fire  which  happened  in  his  house,  and  took  them  home  to  her 
own  lodgings ;  but  the  next  morning  she  concealed  them,  and  denied 
having  them  in  her  possession.  The  jury,  finding  that  she  took  them 
originally  merely  frona  a  desire  of  saving  them  for  and  returning  them 
to  the  prosecutor,  and  that  she  had  no  evil  intention  till  afterwards, 
the  judges  held  that  it  was  a  mere  breach  of  trust,  and  not  a  felony. 
In  the  latter  case,  the  defendant,  to  whom  a  letter,  addressed  to  a 
person  of  the  same  name,  was  delivered  by  mistake,  opened  it,  and 
appropriated  to  his  own  use  the  bill  of  exchange  which  it  contained; 
yet  It  was  held  no  larceny,  because  at  the  time  when  the  letter  was 
delivered  to  him  he  had  no  animus  furandi. 

Bittleston,  for  the  Crown.     The  case  of  Regina  v.  Thurborn  was 
brought  under  the  consideration  of  the  recorder ;  and,  construing  his 


1  Wynne;scase,  was  that  of  a  hackney  coachman,  who  abstracted  the  contents  of  a 
parcel  left  in  his  coach  by  a  passenger. 
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direction  with  reference  to  the  facts  stated,  it  does  in  substance  fol- 
low the  rule  there  laid  down.  It  only  means  that  the  prisoner  would 
be  guilty  of  larceny,  if,- when  he  first  took  complete  possession  of  the 
note  animo  furttndi,  he  then  knew  or  had  the  means  of  knowing  the 
owner. 

[Aldeeson,  B.  The  direction  does  not  exclude  the  supposition, 
that  the  prisoner  in  the  first  instance  received  the  note  with  an  hon- 
est intention,  but  afterwards  altered  his  mind,  and  in  a  day  or  two 
|esolved  to  appropriate  it  to  his  own  use.  But  my  brother  Parke,  in 
ThurborfCs  case,  decided  that  the  dishonest  intention  must  exist  as 
soon  as  the  finder  has  taken  the  chattel  into  his  possession  so  as  to 
know  what  it  is.] 

It  is  conceded  that  the  very  first  moment  of  taking  is  not  that  at 
which  the  animus  furandi  and  knowledge  of  the  owner  must  exist  to 
constitute  larceny;  because  the  chattel  must  be  taken  into  the  hand 
to  ascertain  what  it  is.  The  original  possession,  therefore,  must 
necessarily  be  lawful  in  every  case ;  and  if  the  dishonest  intention 
arising  at  the  next  minute  may  make  the  finder  guilty  of  larceny, 
why  may  not  the  same  dishonest  intention  arising  afterwards  have 
the  same  effect  ?  What  is  a  proper  time  for  exaniining  the  thing 
may  vary  in  different  cases  ;  and  if  a  man  takes  time  to  make  inqui- 
ries, for  the  purpose  of  satisfying  himself  whether  he  can  keep  the 
chattel  without  rislc  of  discovery,  and  ultimately  resolves  to  appro- 
priate it,  is  he  to  be  held  not  guilty  of  larceny,  because  he  did  not 
immediately  make  up  his  mind  to  deprive  the  owner  of  it  ?  It  is 
stated  generally  in  the  text-books,  (1  Bl.  Com.  295,  5th  ed.,)  that  the 
finder  of  lost  goods  has  a  special  property  in  them  ;  and  so,  accord- 
ing to  Armory  v.  Delamirie,  1  Stra.  505,  he  has  against  all  but  the 
true  owner ;  but  as  against  the  true  owner  he  has  no  property  what- 
ever, and  it  is  submitted,  at  all  events  with  regard  to  marked  prop- 
erty, that  as  between  the  finder  and  the  loser,  the  possession  of  the 
former  is,  in  law,  that  of  the  lattei«fe  long  as  the  latter  intends  to 
act  honestly.  Pie  holds  merely  for  The  true  owner ;  he  has  a  bare 
custody ;  but  as  soon  as  he  resolves  to  appropriate  the  goods  to  his 
own  use,  he  then  converts  that  lawful  custody  into  an  unlawful  pos- 
session ;  he  commits  a  trespass  ;  and  is  guilty  of  larceny,  according 
to  that  class  of  casea  'fjiere  the  owner,  by  delivering  goods  to  the 
prisoner,  does  not  part  with  the  possession,  but  gives  him  the  charge 
or  custody  of  them  only. 

[Aldeeson,  B.  What  do  you  say  to  that  part  of  the  direction 
which  supposes  that  the  prisoner  was  not  the  original  finder  ?J 

It  makes  no  difference  whether  the  prisoner  himself  picked  up  the 
lost  note,  or  whether  the  person  who  did,  brought  it  to  him,  and 
informed  him  of  all  the  circumstances.     That  intermediate  person 
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might  act  with  perfect  honesty  ;  and  the  prisoner,  receiving  it  under 
those  circumstances,  would  be  in  the  situation  of  a  finder. 

[Martin,  B.  Suppose  a  man  takes  an  umbrella  by  mistake,  and, 
after  keeping  it  for  a  few  days,  finds  the  owner,  but'does  not  return 
it,  is  there  a  felonious  taking  ? 

Lord  Campbell,  C.  J.     You  must  contend  that  there  is.] 
Yes,  there  would  be  no  change  in  the  possession  until  the  dishon- 
est intention  arose. 

[Lord  Campbell,  C.  J.     Can  there  be  a  mental  larceny  ?  , 

Alderson,  B.  There  must  be  a  taking,  and  it  must  be  a  taking 
animo  furandi,  but  the  taking  and  the  intent  are  distinct  things.] 

In  the  cases  of  carriers,  where  the  bailment  is  detertpined  by  break- 
ing bulk,  there  is,  in  truth,  no  fresh  taking. '  The  carrier  has  posses- 
sion of  all  the  goods  delivered  to  him  for  the  purpose  of  carriage ; 
but  when  he  begins  to  deal  dishonestly  with  them  there  is  a  construc- 
tive taking ;  and  Parke,  B.,  from  the  observation  which  he  makes  on 
Wynne's  case,  in  Merry  v.  Green,  seems- to  have  thought  so. 

-4 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  conviction  can- 
not be  supported.  Larceny  supposes  a  taking  ammo /Mrflw&  There 
must  always  be  a  taking;  but  in  the  present  case  it  is  quite  consist- 
ent with  the  direction  of  the  learned  recorder,  that  the  prisoner  migljt 
be  guilty  of  larceny,  though,  when  he  took  possession  of  it,  with  a 
full  knowledge  of  the  nature  of  the  chattel,  he  honestly  intended  to 
return  it  to  the  owner  whensoever  he  should  be  found ;  because*he 
puts  it,  that  the  important  question  is,  at  what  time  the  prisoner  first 
resolved  to  appropriate  it  to  his  own  use.  But  when  was  the  taking? 
It  is  said,  that  whenever  he  changed  his  mind,  and  formed  the  dis- 
honest purpose  of  appropriating  the  note  to  his  own  use,  that  then  he 
took  it  constructively  from  the  possession  of  the  owner ;  but  that  dis- 
honest purpose  may  have  first  come  into  his  mind  when  he  Was  lying 
in  bed  at  a  distance  of  many  nJfcs  from  the  place  where  the  note  was. 
It  seems  to  me  that  that  operation  of  the  mind  cannot  be  considered 
a  taking,  and  that,  as  there  was  no  taking  except  the  original  taking, 
which  might  have  been  lawful,  the  conviction  must  be  reversed.  It 
is  unnecessary  to  go  into  authorities  upon  this  subject,  after  the  elab- 
orate judgment  of  my  brother  Parke,  in  Th^rborn's  case. 

Alderson,  B.  In  order  to  constitute  larceny,  there  must  be  a  tak- 
mg  as  well  as  an  intention  to  steal.  The  difficulty  I  feel  in  this  case 
IS,  to  know  how  a  taking,  honest  at  first,  can  be  converted  into  a 
dishonest  taking  by  the  subsequent  alteration  of  intention.  It  is 
clear,  in  this  case,  that  the  learned  recorder  left  it  open  to  the  jury  to 
convict  the  prisoner,  even  if  they  thought  that  at  first  he  took  the 
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note  honestly,  but  that  he  afterwards  changed  his  mind,  then  know- 
ing the  owner  ;  and  it  is  argued,  that  the  formation  of  the  dishonest 
intention  alters  the  character  of  the  possession,  thotigh  the  taking 
may  have  been  a  week  before ;  but  I  think  that  that  is  a  degree  of 
refinement  which  would  destroy  the  simplicity  of  the  criminal  law. 
The  other  judges  concurred.  Conviction  quashed. 


To  constitute  the  finder  of  property 
really  lost  guilty  of  larceny,  two  things 
must  concur. 

First.  The  finder  must,  at  the  time  of 
finding,  have  the  intention  of  feloniously 
appropriating  the  chattel  to  his  own  use. 

Second.  He  must,  at  that  time,  either 
know  the  owner,  or  have  the  means  of 
knowing  him,  or  have  reason  to  believe 
that  he  may  be  found. 

1st.  The  felonious  intent  must  exist  at 
the  time  of  taking.  This  is  absolutely  es- 
sential. The  very  definition  of  larceny, 
when  carefully  considered,  necessarily  im- 
■  plies  this.  "  In  order  to  constitute  the  crime 
of  larceny,"  says  Parke,  B.,  in  the  principal 
case,  "  there  must  be  a  taking  of  the  chat- 
tels of  anothei^  animo  furandi,  and  against 
the  will  of  the  owner."  There  must, 
therefore,  be  a  taking  with  (i.  e.  accom- 
panied with)  a  felonious  intent,  and  both 
must  exist  at  the  same  time.  If,  there- 
fore, the  finder  of  lost  property  carry  it 
home,  not  then  intending  to  steal  it,  but 
afterwards  changes  his  mind,  and  either 
sells  it  or  converts  it  to  his  own  use,  in- 
tending to  keep  it,  he  is  not  guilty  of  lar- 
ceny", however  censurable  he  may  be  in 
foro  conscieniicB.  See  Ransom  v.  The 
State,  22  Connecticut,  153,  (1852.)  And 
it  can  make  no  difference  that,  in  the  in- 
terval between  the  finding  and  the  sub- 
sequent appropriation,  he  actually  learns 
who  the  owner  is.  This  is  distinctly 
brought  out  in  the  first  leading  case,  and 
other  decisions  fully  sustain  the  doctrine. 
One  of  the  most  recent  and  best  con-' 
sidered  cases  on  this  subject  is  Ransom's 
case,  above  cited.  In  that  case,  the  de- 
fendant found  a  pocket-book,  and  money 
in  it,  in  the  public  highway,  near  a  hotel. 
There  was  no  mark  upon  the  property 
indicating  the  owner,  but  the  owner,  about 
two  hours  after  the  loss,  and  about  the 
time  it  was  found,  made  known  the  fact 


at  the  hotel,  and  offered  a  reward.  The 
defendant  used  no  means  and  made  no 
inquiry  to  ascertain  the  owner,  but  con- 
cealed the  fact  that  he  had  found  it,  and 
converted  the  property  to  his  own  use.  The 
judge,  before  whom  the  case  was  tried, 
instructed  the  jury,  that  if  the  defendant, 
at  the  time  he  found  the  property,  knew, 
or  had  the  means  of  knowing  the  owner, 
and  did  not  restore  it  to  him,  but  con- 
verted it  to  his  own  use,  or  if  the  defend- 
ant, at  the  time  he  found  the  property, 
did  not  know  the  owner,  still,  if  he  then 
determined  to  convert  the  property  to 
his  own  use,  and  to  deprive  the  owner  of  it 
at  all  e^nts,  even  should  he  discover  the 
owner  before  he  so  converted  it,  or  any 
part  of  it,  and  afterwards  concealed  the 
property,  and  appropriated  it  to  his  own 
use,  he  was  guilty  of  ]|irceny.  The  pris- 
oner was  convicted  under  these  instruc- 
tions, but  the  verdict  was  afterwards '  set 
aside,  and  the  principles  laid  down  at  the 
trial  were  declared  incorrect ;  mainly,  it 
seems,  because  the  charge  withdrew  from 
the  jury  the  question  upon  which  the 
prisoner's  guilt  really  depended,  nanjely, 
whether  the  goods  were  originally  taken 
by  him  with  a  felonious  intention,  and 
his  guilt  was  made  to  depend  on  an  inten- 
tion which  might  have  been  formed  sub- 
sequently. The  conviction  was  m^de  to 
depend  on  the  qi^stion  whether,  with  a 
knowledge  or  the  means  of  knowledge  as 
to  the  owner,  the  accused  converted  the 
goods  to  his  own  use  after  he  first  took 
them ;  and  not  upon  the  question  whether, 
at  the  time  of  such  taking,  he  intended  so 
to  convert  them  ;  and  the  case  of  Regina 
v.  Preston,  ante,  25,  was  cited, and  ap- 
proved. 

Earlier  decisions  had  either  expressly 
or  tacitly  proceeded  upon  the  same  doc- 
trine. Thus,  in  Milburne's  case,  1  Lewin, 
C.  C.251,  (1829,)  Bayley,  J.,told  the  jury, 
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that  in  order  to  convict  a  prisoner  who 
had  taken  up  a  coat  left  lying  upon  a 
stone  by  the  roadside,  that  "  they  must  be 
of  opinion  that,  at  the  time  the  prisoner 
took  the  coat,  he  did  so  animo  farandi." 
To  the  same  effect  is  Regina  v.  Breen, 
3  Crawford  &  Dix,  C.  C.  30,  (1843.)  In 
America,  also,  in  The  People  v.  Anderson, 
14  Johnson,  294,  (1817,)  it  was  expressly 
held  that  the  bond  fide  finder  of  lost 
property  cannot  be  guilty  of  larceny  by 
any  subsequent  felonious  appropriation  of 
it.  If  by  bona  fide  finder  the  court  in 
that  case  meant  that  the  finder  neither 
knew,  nor  had  the  means  of  ascertaining 
fhe  owner  at  the  time  of  finding,  the  case 
is  entirely  correct,  both  upon  principle 
and  authority.  The  facts  were,  that  the 
prisoner  found  a  trunk  in  the  highway, 
which  had  fallen  from  a  stage  coach.  He 
carried  home  the  trunk,  and  appropriated 
the  contents.  It  does  not  appear  that  the 
trunk  was  marked,  or  that  the  finder  had 
any  means  of  ascertaining  the  owner ;  if 
he  had,  the  instruction  qf  the  chief  justice 
to  the  jury  was  certainly  right,  and  the 
final  decision  of  the  case  was  wrong.  The 
jury  were  told,  that  .if  the  -prisoner  first 
took  the  trunk  with  intent  to  steal,  he  was 
guilty  of  larceny ;  and,  in  forming  their 
opinion  upon  that  point,  they  had  a  right 
to  take  into  consideration  the  subsequent 
conduct  of  the  prisoner,  as  well  as  the 
other  circumstances  in  the  case.  The 
jury  found  him  guilty,  and  the  verdict 
was  set  aside  by  the  Supreme  Court. 
The  whole  argument  of  the  court  above 
rests  upon  the  idea  that  the  fraudulent 
intent  must  accompany  the  taking,  which 
is  certainly  true,  and  the  judge  below 
ruled  precisely  in  accordance  with  this 
principle.  But  probably  the  case  was 
rightly  decided,  as  there  is  no  indication 
that  the  finder  ever  knew  the  owner. 
Much  is  said  in  this  and  other  oases  about 
lost  property  not  being  the  subject  of  lar- 
ceny. If  by  that  is  meant  such  property  can- 
not be  stolen,  it  is  entirely  wrong.  It  is,  as 
much  the  subject  of  larceny  as  any  prop- 
erty, and  if  the  taking  and  fraudulent 
intent  coexist  with  a  knowledge  of  the  real 
owner,  the  crime  is  complete.  See  Ransom 
V.  The  State,  22  Connecticut,  157,  (1852.) 


The  courts  in  one  State  have  erroneously 
held,  in  Porter  v.  The  State,  Martin  &  Yer- 
ger,  226,  (1827,)  and  in  subsequent  cases, 
that  a  finder  of  lost  property  was  not  guilty 
of  larceny,  although  he  knew  the  owner  at 
the  time  of  finding,  because  he  did  not  com- 
mit a  trespass  in  obtaining  possession  of 
it.  And  the  same  false  reasoning  has  led 
the  same  court  to  declare  it  no  larceny 
for  A.  to  fraudulently  obtain  possession  of 
the  property  of  B.  under  the  pretence  of 
hiring,  but  really  with  th6  then  existing 
intention  of  stealing  it,  and  afterwards 
selling  it ;  and  this  because  he  obtained 
possession  without  a  trespass.  Feller  v.  The 
State,  9  Yerger,  297,  (1836.)  But  both 
these  decisions  are  certainly  anomalous, 
and  contrary  to  the  elsewhere  well-estab- 
lished rule  of  law. 

The  principle  above  laid  down,  that 
the  felonious  intent  must  exist  at  the  tlm^. 
of  finding,  is  also  sustained  by  well-settle(^ 
analogies ;. for  if  property  of  A.  comes* 
into  the  possession  of  B.  in  any  manner, 
not  amounting  to  trespass,  and  B.  subse- 
quently fraudulently  appropriates  it,  but 
not  having  an  intention  to  do  so  orifi'- 
nally,  it  is  not  larceny,  as  many  cases  es- 
tablish. Thus  where  the  prisoner  saved  , 
some  of  B.'s  property  from  his  house 
which  was  on  fire,  and  took  it  home,  but 
the  next  morning  concealed  it,  and  denied 
all  knowledge  of  it ;  but  the  jury  having 
found  that  she  originally  took  it  merely 
from  a  desirfe  of  saving  it  for  the  owner, 
and  that,  she  had  no  evil  intention"  until 
afterwards,  all  the  judges  held  this  to  be 
no  larceny.  Rex  v.  Leigh,  2  East,  P.  C. 
694,  (1800.)  So  where  a  letter  was  deliv- 
ered to  the  prisoner  by  mistake,  it  being 
addressed  to  the  same  name  as  his  own, 
and  he  opened  it,  and  took  but  a  bill  of  ex- 
change, without  knowing  the  mistake,  but 
subsequently  appropriated  it  to  his  own 
use,  after  he  knew  it  did  not  belong  to 
him,  this  was  held  no  larceny,  as  there 
was  no  animus  furandi  when  the  bill  was 
first  received.  Rex  v.  Mucklow,  1  Moody, 
C.  C.  160,  (1827.)  So  where  A.  borrows 
property  for  a  special  purpose,  and  after 
that  purpose  is  accomplished  neglects  to 
return '  it,  and  afterwards  disposes  of  it, 
this  is  not  larceny,  if  A.  had  no  felonious 
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intention  when  lie  originally  took  the  prop- 
erty. Jtex  V.  Banks,  Russell  &  Kyan,  C.  C. 
441,  (1821,)  overruling  the  earlier  cases 
contra ;  and  see  Regina  v.  Sleer,  1  Deni- 
son,  a  C.  349  ;  3  Cox,-C.  C.  187,  (1848). 
So  where  property  is  bailed  to  a  person, 
to  carry  or  transport,  and  during  the 
transit  he  fraudulently  appropriates  it, 
(not  breaking  bulk,)  from  a  design  not 
conceived  until  after  the  bailment  com- 
menced, this  is  not  larceny.  Rex  v.  Reilly, 
1  Jebb,  C.  C.  51,  (1826.)  And,  in  like 
manner,  where  property  is  delivered  to  a 
mechanic  to  repair,  and  he  receives  it 
without  any  fraudulent  intent,  but  after- 
wards resolves  to  appropriate  it,  and  sells 
it  as  his  own,  this  is  not  larceny.  Bex  v. 
Levy,  4  Carrington  &  Payne,  241,  (1830)  ; 
Refina  v.  Thristle,  3  Cox,  C.  C.  575, 
(1849.)  Or  where  A.  hires  a  horse  with 
honest  intentions,  but  afterwards  sells  him 
from  want  of  money  or  other  cause,  and 
appropriates  the  proceeds,  he  is  not  guilty 
of  larceny.  Regina  v.  Cole,  2  Cox,  C.  C. 
340,  (1847.)  Or  where  the  horse  of  A. 
is  delivered  to  B.  to  be  kept,  and  B. 
afterwards  sells  it  as  his  own.  Rex  v. 
Smith,  i  Moody,  C.  C.  473,  (1836.)  So, 
where  a  letter  is  given  to  a  carrier  to 
carry  from  A.  to  B.,  and  he  opens  the 
letter  on  his  way,  and  removes  a  bank 
note  inclosed,  but  delivers  the  envelope, 
he  is  not  guilty  of  larceny,  if  the  jury 
find  he  had  no  intention  of  stealing  the 
money  when  it  was  delivered  to  him. 
Regina  v.  Glass,  1  Denison,  C.  C.  219, 
(1847.) 

The  reader  will,  of  course,  easily  dis- 
tinguish these  cases  from  those  where  the 
original  possession  was  obtained  by  a  tres- 
pass ;  for  in  such  case  afraudulent  appro- 
priation, although  not  contemplated  until 
after  the  property  had  been  some  time  in 
the  possession  of  the  wrongdoer,  is  as 
much  larceny  as  if  the  felonious  intent 
existed  at  the  reception  of  the  property. 
Regina  v.  Riley,  14  Eng.  Law  &  Eq.  E. 
544,  (1853.) 

We  have  said  above,  that  the  felonious 
intent  must  exist  at  the  time  of  finding, 
and  that  if  such  intention  is  only  an  after- 
thought, no  larceny  is  cotamitted.  It  may 
be  difficult  to  say  how  soon  after  the  find- 


ing this  intent  must  take  possession  of  the 
mind,  but'  we  think  it  should  accompany 
and  form  a  part  of  the  first  act  of  taking. 
A  very  delicate  application  of  this  prin- 
ciple occurred  in  The  Slate  v.  Roper,  3 
Devereux,  473,  (1832.)  There  the  pris- 
oner found  a  shawl  in  a  promiscuous 
assembly,  and,  picking  it  up  in  the  sight 
of  several  persons,  placed  it  where  it 
could  be  seen,^nd  left  it  there  a  few 
minutes,  but  leaning  his  body  against,  it. 
No  one  claiming  it,  he  took  the  shawl 
from  where  it  -hung,  secreted  it  under  his 
coat,  and  left  the  company,  appropriating 
the  shawl  to  himself.  It  was  held,  that 
unless  the  fraudulent  intent  existed  in  the 
prisoner's  mind  when  he  first  picked  up 
the  shawl,  he  was  not  guilty  of  larceny 
by  the  subsequent  appropriation  of  it, 
even  though  he  knew  the  owner,  or  had 
the  means  of  discovering  her  when  he 
took  the  shawl  from  its  place  of  deposit ; 
because  the  shawl  being  in  the  prisoner's 
possession  from  the  time  he  first  took  it 
up  until  he  finally  carried  it  awaj^  and, 
consequently,  there  being  no  new  taking 
in  the  last  act,  at  which  time  the  felonious 
intent  first  existed,  the  two  things  did  not 
concur  in  point  of  time.  The  principle 
recognized  in  the  case  is  clearly  right ;  the 
application  of  it  to  the  existing  facts  may, 
perhaps,  be  open  to  some  doubt. 

2d.  The  finder  must,  at  ike  time  of  find- 
ing, either  know  the  owner,  or  have  the 
means  of  ascertamirig  him,  or  have  reason 
to  believe  he  canbe  found. 

If  the  finder  does  know  that  1%  can 
find  the  owner,  and  takes  away  the  prop- 
erty animo  furandi,  he  is  undoubtedly 
guilty  of  larceny.  Rex  v.  Pope,  6  Car- 
rington &  Payne,  346,  (1834)  ;  The  State 
V.  Weston,  9  Connecticut,  527,  (1833,) 
where  the  prisoner,  who  could  read,  found 
a  pocket-book  in  the  highway,  with  the 
owner's  name  legibly  written  upon  it  in 
two  places.  The  same  principle  was  con- 
sidered as  beyond  question"  in  the  case  of 
The  State  v.  Ferguson,  2  McMuIlen,  502, 
(1837,)  and  in  Rex  v.  Beard,  1  Jebb,  C.  C. 
9,  (1822.)  There  the  defendant  found  a 
check  payable  to  Robert  Kinf^  which  he 
immediately  afterwards  presented  to  the 
bank  for  payment,  declaring  that  he  had 
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received  it  from  Mr.  King,  which  being 
denied,  he  then  said  he  received  it  from 
some  unknown  person,  with  instructions 
to  collect.  This  was  held  by  all  the  judges 
to  be  larceny,  although  the  money  was  not 
in  fact  paid  him. 

But  if  there  are  no  marks  upon  the 
property,  or  other  indicia  by  which  the 
owner  can  be  found,  the  appropriation  to 
the  finder's  use  does  not  amount  to  lar- 
ceny, although  he  knew  the  property  was 
not  his  own.  Regina  v.  Mole,  1  Carring- 
ton  &  Kirwan,  417,  (1844)  ;  Tyler  v.  The 
People,  1  Breese,  227,  (1829)  ;  The  Stale 
V.  Conway,  18  Missouri,  321,  (1853)  ;  T%e 
People  V.  Cogdell,  1  Hill,  94,  (1841); 
Lane  v.  People,  5  Gilman,  305,  (1848.) 
And  in  both  the  last  two  cases,  it  was  said 
the  finder  was  not  bound  to  take  any 
means  to  discover  the  owner;  he  must 
know  him  immediately,  from  marks  about 
the  property,  or  otherwise ;  for  if  he  as- 
certains the  owner  afterwards,  and  after 
he  has  for  some  time  had  possession  of 
the  property,  he  is  not  guilty  of  larceny, 
although  he  meant  to  keep  the  property 
when  he  first  found  it.  This  is  clearly 
involved  in  the  leading  case,  and  in  Re- 
gina v.  Preston,  supra.  And  so  is  the 
recent  case  of  Regina  v.  Dixon,  7  Cox,  C. 
C.  35,  (1855,)  where  the  prisoner  found 
a  purse  of  money  in  a  public  place,  but 
which  had  no  mark  upon  it  by  which  its 
owner  could  be  known,  and  although  the 
jury  found  that  the  prisoner  then  be- 
lieved that  the  owner  cdfeld  be  traced,  yet 
it  w^held  that  he  could  not  be  convicted 
of  larceny.  And  if  the  finder  knows,  or 
has  the  means  of  knowing  the  owner, 
when  he  finds  the  article,  and  does  not 
restore  it,  or  seek  to  ascertain  the  owner, 
but  converts  the  article  to  his  own  use, 
it  is  not  larceny  unless  he  then  intended 
to  deprive  the  owner  of  his  property  in 
the  goods.  Any  subsequent  fraudulent 
intention  will  not  complete  the  crime  of 
larceny.  The  State  v.  Ransom,  22  Con- 
necticut; 153,  (1852.) 

If,  however,  the  finder  has  reason  to 
believe  from  the  circumstances,  or  place 
where  themoperty  is  found,  that  he  knows 
or  can  finu  the  owner,  and  he  fraudu- 
lently appropriates  it,  he  is  guilty  of  lar- 


ceny, although  there  were  no  marks  of 
ownership  on  the  article  itself.  Regina  v. 
Kerr,  8  Carrington  &  Payne,  176,  (l837,) 
where  a  servant  found  a  /oil  of  bank  notes 
in  a  passage  of  her  master's  house,  and 
did  not  inform  her  master,  but  denftd  she 
had  the  money.  Regina  v.  Peters,  1  Car- 
rington &  Kirwan,  245,  (1843,)  where  the 
prisoner  found  some  personal  jewelry  in 
the  prosecutor's  garden,  and  took  it  away, 
with  intent  to  appropriate  it  to  his  own 
use.  Lawrence  v.  The  State,  1  Hum- 
phreys, 228,  (1839,)  where  a  barber  found 
a  pocket-book  on  his  table,  which  had 
been  left  by  a  customer,  and  took  posses- 
sion of  it,  and,  when  asked  for  it  by  the 
owner,  denied  all  knowledge  of  it.  And 
Regina  v.  West,  6  Cox,  C.  C.  415,  (1854,) 
is  precisely  similar.  Cartwright  v.  Ohrt- 
wrigJit,  8  Vesey,  406,  (1802,)  where  a 
bureau  was  delivered  by  the  owner  to  a 
carpenter  to  repair,  and  he  finding  money 
in  a  secret  drawer,  fraudulently  appro- 
priated it  to  his  own  use.  Merry  v.  Oreen, 
7  Meeson  &  Welsby,  623,  (1841,)  where 
it  was  held,  that  if  the  purchaser  of  a 
bureau  finds  money  secreted  in  a  private 
drawer,  and  fraudulently  appropriates  it 
to  his  own  use,  he  is  guilty  of  larceny, 
unless  he  had  reasonable  ground  to  be- 
lieve that  the  bureau  was  sold  with  its  con- 
tents. The  People  -v.McGarren,  17  Wen- 
dell, 460,  (1837,)  where  property  was  left 
by  mistake  in  the  prisoner's  store,  and  he 
concealed  it,  and  then  denied  all  knowl- 
edge of  it.  Wynn's  case,  1  Leach,  C.  C.460 ; 
2  East,  P.  C.  664,  (1786,)  where  a  coach- 
man found  a  box  on  his  coach,  which  he 
must  have  known  belonged  to  a  passenger 
whom  he  had  carried.  Lamb's  case,  2 
East,  P.  C.  664,  (1694,)  is  to  the  same 
point.  So  where  a  servant  of  a  railway 
company  finds  the  property  of  a  passen- 
ger accidentally  left  in  a  railway  carriage, 
he  is  guilty  of  larceny  if,  instead  of  taking 
it  to  the  station  or  superior  officer,  he 
appropriates  it  to  his  own%se.  Regina  v. 
Pierce,  6  Cox,  C.  C.117,  (1852.)  In  each 
and  all  these  cases,  the  property  taken 
can  hardly  be  considered  lost  property, 
but  rather  property  left  or  mislaid,  and 
therefore  the  rule  of  .lost  property  would 
not  apply.    In  Pritchett  v.  The  State,  2 
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Sneed,  285,  (1854,)  the  rule  was  declared 
to  be,  that  if  the  owner  knows  where  the 
property  is,  so  that  he  would  be  able  to 
recover  the  actual  possession  when  he 
desired,  if  it  had  not  been  removed  by  the 
thief,  then  the  property  is  not  lost,  and  it 
may  be  the  subject  of  larceny. 

By  statute  in  some  States  it  is  made 
the  duty  of  finders  of  lost  property  to 
advertise  it,  or  cause  it  to  be  publicly 
cridd,  &c.  Rev.  Stat,  of  Massachusetts,  c. 
56  ;  Rev.  Stat  of  New  Hampshire,  c.  139 ; 
Kev.  Stat,  of  Connecticut,  pp.  624,  625  ; 
Rev.  Stat,  of  Vermont,  p.  415.  And  it 
has  been  held,  tlftit  if  the  finder  neglects 
to  do  so,  and  appropriated  the  property  to 
his  own  use,  he  is  guilty  of  larceny.  The 
State  V.  Jenkins,  2  Tyler,  379,  (1803.) 
And  the  language  of  some  judges  seems 
to  imply,  that  making  search  for  the 
owner  is  a  common-law  duty.  jThus,  in 
Reginay.  Coffin,  2  Cox,  C.C.44,  (1846,)  it 
was  held  to  be  larceny  if  a  person  finds 
lost  property  and  appropriates  it  to  his  own 
use,  without  making  endeavors,  by  adver- 
tisement or  otherwise,  to  find  the  owner, 
although  He  was  utterly  ignorant  of  the 
owner  at  the  time  of  the  finding ;  unless 
he  had  reason  tp  believe  that  the  prop- 
erty was  abandoned  bj  the  owner.  See, 
also,'  the  opinion  of  Coleridge,  J.,  in  lie- 
gina  v.  Eeed,  Carrington  &  Marshman, 
307,    (1842.)     And  the   case  of  Eex  v. 

,  1  Crawford  &  Dix,  C.  C.  161,  note, 

inclines  the  same  way.  But  the  cases  of 
The  People  v.  Cogdell,  1  HiU,  94,  and  Lane 
v.  Tlie  People,  5  Gilman,  305,  are  entirely 
opposed  to  that  doctrine.  And  it  is  very 
doubtful  whether  a  mere  neglect  to  ascer- 
tain the  owner  would  constitute  a  finder 
of  lost  property,  which  has  no  marks  or 
indications  of  the  owner-'s  name,  guilty  of 
larceny.  And  see  Ransom  v.  The  State, 
supra. 

The  only  remaining  point  proposed  to 
be  considered  is,  w*hat  appropriation  of 
the  property  by  the  finder  is  necessary,  in 
order  to  make  the  felony  complete.  The 
finder  may  take  it  away  with  one  of  three 
motives :  either  to  keep  it  and  use  it  as 


his  own,  intending  to  deprive  the  owner 
of  it  entirely ;  or,  to  keep  it  safely  for 
him  and  return  it  when  the  rightful 
owner  is  ascertained:  or,  lastly,  to  keep 
it  to  see  if  a  reward  is  offered,  and  then 
to  return  it  upon  payment  of  the  reward. 
In  the  first  case,  there  is  no  doubt  he  is 
guilty  of  larceny,  and  in  the  second  it  is 
equally  clear  he  is  not.  In  the  latter 
case,  it  may  not  be  so  well  settled.  In 
some  English  cases,  it  hag  been  considered 
larceny  if  the  property  was  taken  in  order 
to  exact  a  reward,  and  was  not  to  be 
delivered  up  unless  the  reward  was  paid. 
Regina  \%Spurgeon,  2  Cox,  C.  C.  102, 
(1846,)  Regina  v.  Peters,  1  Carrington  & 
Kirwan,  245,  (1843.)  On  the  other  hand, 
in  a  more  recent  case,  where  the  verdict 
was  —  "We  find  the  prisoner  not  guilty 
of  stealing  the  watch,  but  guilty  of  keep- 
ing it  in  hope  of  reward  from  the  time  he 
first  had  it,"  the  whole  Court  in  Exche- 
quer Chamber  held  it  to  bB  no  larceny. 
Regina  v.  Yorh,  3  Cox,  C.  C.  181 ;  1  Deni- 
son,  C.  C.  342,  (1848)  ,  and  see  Regina  v. 
Breen,  3  Crawford  &  Dix,  C.  C.  30, 
(1843.)  And  if  the  finder  of  lost  property, 
for  which  a  reward  has  been  offered,  has  a 
lien  on  the  property  for  the  reward,  and 
is  not  liable  for  it  in  trover,  until  the 
loser  tenders  the  reward,  as  was  held  in 
Wentworth  v.  Day,  3  Metcalf,  352,  there 
seems  to  be  good  reason  for  the  principle, 
that  if  property  is  lost  for  which  a  reward 
is  pfiered,  the  finder  may  honestly  take 
home  the  property,  and  keep  it  for  the 
sake  of  securing  the  reward,  and  ■vjith  a 
determination  not  to  give  it  up  until  the 
reward  is  paid,  without  being  guilty  of 
larceny.  But  suppose  lost  property  is 
found,  and  the  finder  takes  it  away,  in- 
tending, if  a  reward  is  offered  to  i-eturn 
it  and  take  the  reward,  and  if  not  to 
keep  it,  what  then,  is  he  guilty  of  lar- 
ceny or  not  ?  The  opinion  of  the  judge, 
in  Regina  v.  Spurgeon,  was,  that  it  was 
larceny.  But  see  Regina  v.  Peters,  supra  ; 
Regina  v.  Breen,  3  Crawford  &  Dix,  C.  C. 
30,  (1843.)  j3.  H.  B. 
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Commonwealth  v.  Power.' 
September  Terra,  1844. 

Rights  of  Railroad  Superintendents,  Conductors,  and  Passengers. 

A  railroad  corporation  has  authority  to  make  and  carry  into  execution  reasonable  regula- 
tions for  the  conduct  of  all  persons  using  the  railroad  or  resorting  to  its  depots,  wiffiiout 
prescribing  such  regulations  by  by-laws  ;  and  the  superintendent  of  a  railroad  depot,  ap- 
pointed by  the  corporation,  has  the  same  authority,  by  delegation. 

A  superintendent  of  a  railroad  depot  has  authority  to  exclude  therefrom  persons  who  persist 
in  violating  the  reasonable  r^ulations  prescribed  for  their  conduct,  lind  thereby  annoy 
passengers  or  interrupt  the  officers  and  servants  of  the  corporation  in  the  discharge' of  their 
duties. 

Where  the  entrance  of  innkeepers,  or  their  servants,  into  a  railroad  depot,  to  soIiciC  passen- 
gers to  go  to  their  inns,,  is  an  annoyance  to  passengers,  or  a  hindrance  and  interruption  to 
the  railroad  officers  in  the  performance  of  their  duties,  the  superintendent  of  the  depot 
may  make  a  regulation  to  prevent  persons  from  going  into  the  depot  for  such  purpose  ,- 
and  if  they,  after  notice  of  such  regulation,  attempt  to  violate  it,  and,  after  notice  to  leave 
the  depot,  refuse  so  to  do,  he  and  his  assistants  may  forcibly  remove  them  ;  using  no  more 
force  than  is  necessary  for  that  purpose. 

If  an  innkeeper  who  has  frequently  entered  a  railroad  depot,  and  annoyed  passengers  by 
soliciting  them  to-go  to  his  inn,  receives  notice  from  the  superintendent  of  the  depot  that 
he  must  do  so  no  more,  and  he  nevertheless  repeatedly  enters  the  depot  for  the  same  pur- 
pose, and  aftervyards  obtains  a  ticket  for  a  passage  in  the  cars,  with  the  honafde  intention 
of  entering  the  cars  as  a  passenger,  and  goes  into  the  depot  on  his  way  to  the  cars,  and 
the  superintendent,  believing  that  he  had  entered  the  depot  to  solicit  passengers,  orders 
him  to  go  out,  and  he  docs  not  exhibit  his  ticket,  nor  give  notice  of  his'  real  intention,  but 
presses  forward  towards  the  cars,  and  the  superintendent  and  his  aSsistauts  thereupon  forci- 
bly remove  him  from  the  depot,  using  no  more  force  than  is  necessary  for  that  purpose, 
such  removal  is  justifiable,  and  not  an  indictable  assault  and  battery. 

This  was  a  complaint  against  the  defendants,  made  to  a  justice 
of  the  peace,  for  an  assault  and  battery  upon  Timothy  Hall,  on  the 
23d  of  March,  1844.  The  defendants  appealed  from  the  justice  to 
the  Court  of  Common  Pleas.  Trial  before  that  court  at  the  last 
June  term.  The  judge  before  whom  that  trial  was  had  made  the 
following  report  thereof: 

It  appeared,  that  at  the  time  of  the  alleged  assault,  &c.,  the  defend- 
ant Power  was  master  of  the  depot  of  the  Western  Railroad,  at  Pitts- 
field,  and  that  the  other  defendants  were  servants  of  the  Western 
Eailroad  Corporation  :  That  said  Hall,  having  in  his  pocket  a  ticket 
for  his  passage  in  the  railroad  cars  from  Pittsfield  to  Richmond,  and 
having  a  bond  fide  intention  to  go  to  Richmond,  entered  said  depot 
about  the  time  of  the  arrival  of  the  cars  for  Richmond,  and  was  pro- 


1  7  Metcalf,  596. 


LEADING  CRIMINAL  CASES.  37 

Rights  of  Railroad  Superintendents,  Conductors,  and  Passengers. 

ceeding  to  the  platform,  for  the  purpose  of  entering  a  car :  That  said 
ticket  had  been  procured  by  another  person,  and  that  neither  the 
defendants  nor  any  other  agent  of  the  said  corporation  knew  that 
Hall  had  it,  or  that  he  intended  to  go  to  Eichmond. 

Said  Power  alleged  in  his  defence,  that  Hall  was  going  to  the 
platform  to  solicit  passengers  to  go  to  his  house,  he  being  the  keeper 
of  a  tavern  near  the  depot ;  that  said  Power  met  Hall  on  his  way  to 
the  platform,  told  him  he  must  not  go  there,  laid  his  hands  upon  and 
ordered  him  to  leave^the  depot,  without  any  previous  inquiry  as  to 
his  purposes ;  that  Hall  made  no  reply,  but  pressed  forward  and 
endeavored  to  reach  the  platform  in  spite  of  the  efforts  of  said  Power, 
who  thereupon  ordered  the  other  defendants  to  put  him  out  of  the 
depot ;  and  that  they  accordingly  took  him,  and  forcibly  put  him  out, 
not  uiing  any  more  violence  than  was  necessary  to  accomplish  that 
object. 

It  appeared  in  evidence,  or  was  admitted  on  the  part  of  the  Com- 
monwealth, that  the  innkeepers  in  the  neighborhood  of  said  depot 
had  previously  to  this  affair  been  in  the  habit  of  going,  or  sending 
their  servants,  to  the  platform,  to  solicit  passengers,  arriving  in  the 
cars,  as  customers  to  their  several  houses ;  and  that  Hall  had  person- 
ally, and  by  his  servants,  participated  in  this  practice ;  that  this  prac- 
tice had  become  a  great  annoyance  to  passengers  ;  that  said  Power, 
having  been  placed  by  the  railroad  corporation  in  charge  of  the  depot, 
had  addressed  a  circular  letter  to  said  innkeepers,  about  two  weeks 
before  the  said  assault,  stating  the  facts,  and  requesting  them  to  dis- 
continue said  practice,  and  giving  them  notice  that  they  would 
thereafter  be  excluded  from  the  platform ;  that  all  of  them,  except 
Hall;  discontinued  the  practice,  but  that  he  continued  to  go  to  the 
platform  and  solicit  passengers ;  that  said  Power  had  forbidden  him, 
a  day  or  two  before  the  said  assault,  to  enter  the  depot  at  all ;  that 
notwithstanding  this.  Hall  had  again  forced  his  way  to  the  platform, 
when  the  cars  were  in,  against  the  remonstrances  and  efforts  of  said 
Power,  who  again  told  him  that  he  must  not  come  to  the  depot  any 
more. 

On  this  evidence  the  defendants  confended  that  they  were  justi- 
fied in  doing  the  acts  complained  of.  The  judge  instructed  the  jury 
that  the  foregoing  facts  did  not  constitute  a  defence  ;  and  under  said 
instruction,  a  verdict  was  returned  against  the  defendajits.  But  as 
the  question  of  law  in  the  case  was,  in  the  opinion  of  the  judge,  so 
doubtful  as  to  require  the  decision  of  the  Supreme  Judicial  Court,  he 
made  the  foregoing  report  of  the  case,  pursuant  to  the  Rev.  Sts.  ch. 
138,  §  12. 

R.  A.  Chapman  and  Colt  for  the  defendants.     Every  proprietor  of 

VOL.  II.  4 


38  LEADING  CEIMINAL  CASES. 


Eights  of  Railroad  Superintendents,  Conductors,  and  Passengers. 


lands  or  buildings  has  a  right  to  the  control  of  them,  and  may  put 
out  other  persons,  after  ordering  them  to  remove.  Commomvealth  v. 
Clark,  2  Met.  25.  Common  carriers  have  the  same  right  as  others 
to  the  control  of  their  premises.  Though  they  cannot  refuse  to  carry 
goods  or  passengers,  without  good  cause,  yet  a  passenger  who  is 
rejected,  and  d  fortiori  a  person  who  does  not  claim  the  rights  of  a 
passenger,  has  not  a  right  to  remain  on  their  premises  against  their 
will.  Hall  should  have  exhibited  his  ticket,  or  offered  the  fare,  and 
claimed  the  rights  of  a  passenger.  See  2  Kent^  Com.  (3d  ed.)  598 ; 
Bac.  Ab.  Carriers,  B.,  Inns  and  Innkeepers,  C.  3  ;  Spooner  v.  Baxter, 
16  Pick.  411. 

If  Hall  ever  had  any  right  to  go  to  the  platform,  (which  is  denied,) 
he  had  forfeited  that  right  by  his  previous  conduct,  and  the  defend- 
ants, as  agents  of  the  corporation,  were  well  warranted  in  removing 
him,  while  they  had  a  reasonable  apprehension  that  he  would  cause 
disturbance  and  annoyance.  Howell  v.  Jackson,  6  Car.  &  P.  723; 
Story  on  Bailm.  §  476  ;  Chit.  Con.  (5th  Amer.  ed.)  478.  In  Markham 
v.  Brown,  8  N.  Hamp.  523,  it  was  held  that  the  right  of  one  to  enter 
an  inn,  for  the  purpose  of  soliciting  passengers  for  a  stage  coach, 
may  be  forfeited  by  his  misconduct  in  disturbing  the  guests ;  and 
that  an  innkeeper  may  prohibit  a  stage  agent  from  entering,  until 
the  ground  of  apprehension  is  removed.  And  in  Jencks  v.  Coleman, 
2  Sumner,  221,  it  was  decided  that  proprietors  of  steamboats,  though 
they  are  common  carriers,  may  rightfully  exclude  p'ersons  from  their 
boats,  whose  character,  habits  or  purposes  interfere  with  the  propri- 
etors' interests,  and  all  persons  who  refuse  to  obey  the  reasonable 
rules  prescribed  for  the  regulation  of  the  boats. 

Bishop,  for  the  Commonwealth.  The  law  relied  on  for  the  defend- 
ants does  not  apply  to  the  facts  of  this  case.  Exclusive  right  of  pos- 
session of  premises  is  necessary  in  order  to  justify  a  removal  of  others 
therefrom  by  force.  One  co-tenant,  who  obtains  possession  of  the 
whole,  has  no  right  forcibly  to  keep  out  another  tenant.  A  railroad 
corporation  is  not,  strictly  speaking,  a  private  corporation,  like  a 
steamboat  or  stage  company,  whose  property  is  wholly  their  own. 
It  is  a  public  corporation,  and  takes  private  property  for  public  use. 
It  has  not  exclusive  possession  of  the  track,  depots,  &c.  as  against 
individuals  and  the  public.  The  public  have  a  right  there,  and 
going  there  is  not  a  trespass.  Therefore,  if  Hall  was  not  a  tres- 
passer, the  defendants  had  no  right  to  expel  him  by  force.  Can  an 
agent  of  a  turnpike  road  forbid  any  person  to  travel  on  it ;  or  can  he 
seize  a  traveller  who  violates  a  by-law  against  passing  over  a  bridge 
faster  than  on  a  walk,  and  turn  him  off  by  force  ? 

The  Eev.  Sts.  ch.  44,  §§  1,  2,  authorize  corporations  to  establish 
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by-laws,  and  prosecute  for  violations  of  them.  But  the  railroad  cor- 
poration has  no  by-law  forbidding  taverners  and  porters  to  crowd 
about  the  depots.  A  circular  letter  of  the  agent  had  been  issued, 
without  any  authority  from  the  corporation,  and  therefore  was  of  no 
binding  force. 

But  if  Hall  might  rightfully  have  been  excluded  from  the  platform, 
by  reason  of  his  former  conduct,  yet  he  could  not  be  legally  excluded 
from  the  depot.  He  was  seized  before  he  reached  the  platform.  One 
may  stand  on  the  line  of  his  close,  and  prevent  another's  entry;  but 
he  cannot  resist  an  approach  towards  it,  by  way  of  anticipating  an 
injury.  See  Reynell  v.  Champernoon,  Cro.  Car.  228 ;  Weaver  v. 
Bush,  8  T.  R.  81. 

Further ;  Hall  had  a  ticket,  and  a  right  to  a  passage,  and  a  right 
to  go  through  the  depot  to  the  platform,  to  claim  a  passage.  He 
was  not  bound  to  give  notice  that  he  was  a  passenger ;  the  defend- 
ants should  have  inquired  of  him  what  his  purpose  was,  before  lay- 
ing hands  on  him. 

Chapma^,  in  reply.  The  Rev.  Sts.  ch.  2,  44,  §  2,  give  no  authority 
to  corporations  to  make  by-laws  with  penalties,  which  shall  affect 
third  persons. 

Shaw,  C.  J.  This  is  a  criminal  prosecution  instituted  against 
Power  and  several  of  his  assistants  acting  under  his  orders,  charging 
an  assault  and  battery  upon  the  complainant,  Timothy  Hall.  It 
comes  before  the  court  upon  a  report  of  the  evidence.  It  appears 
that  the  learned  judge  did  not  give  detailed  instructions  to  the  jury, 
upon  the  questions  of  law  arising  in  the  case ;  but  the  evidence  being 
stated,  the  jury  were  directed  that  the  facts  stated  did  not  constitute 
a  defence  ;  and  a  verdict,  under  that  instruction,  was  rendered  against 
the  defendants.  If  it  was  competent  for  the  jury,  consistently  with 
the  rules  of  law,  to  render  a  verdict  for  the  defendants  upon  this  evi- 
dence, then  the  verdict  should  be  set  aside  and  a  new  trial  granted. 
It  becomes  then  necessary  to  inquire  what  the  rules  of  law  are,  and 
how  they  apply  to  the  evidence  reported. 

The  court  are  of  opinion,  that  the  railroad  corporation,  both  as  the 
owners  and  proprietors  of  the  houses  and  buildings  connected  with 
the  railroad,  and  as  carriers  of  passengers,  have  authority  to  make 
reasonable  and  suitable  regulations  in  regard  to  passengers  intending 
to  pass  and  repass  on  the  road,  in  the  passenger  cars,  and  in  regard 
to  all  other  persons  making  use  of  such  houses  and  buildings.  This 
authority  is  incident  to  such  ownership  of  the  real  estate,  and  to 
their  employment  as  passenger  carriers;  and  all  such  regulations 
will  be  deemed  reasonable,  which  are  suitable  to  enable  them  to  per- 
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form  the  duties  they  undertake,  and  to  secure  their  own  just  rights 
in  such  employment;  and  also  such  as  are  necessary  and  proper  to 
insure  the  safety  and  promote  the  comfort  of  passengers.  The  rea- 
sonableness of  such  regulations  must  in  some  measure  be  judged  of 
with  reference  to  the  particular  depot  at  which  they  are  adopted. 
Regulations  may  be  proper  and  necessary  at  one  of  the  termini  of 
the  road,  where  there  is  usually  a  great  throng  of  passengers  and 
other  persons  connected  with  the  business  of  the  road,  which  would 
not  be  required  at  a  way  station,  where  few  persons  enter  or  leave 
the  cars,  and  where  they  stop  but  a  few  moments. 

And  we  are  also  of  opinion,  that  the  regulations,  thus  to  be  made 
and  enforced,  are  not  necessary  to  be  made  in  the  form  of  by-laws, 
to  be  carried  into  effect  by  penalties  and  prosecutions.  Such  by-laws 
are  rather  the  regulations  which  a  corporation  have  power  to  make 
in  respect  to  the  government  of  their  own  members,  and  of  their  cor- 
porate officers,  or  of  municipal  corporations,  that  exercise  to  a  limited 
extent,  the  powers  of  government.  But  the  regulations  in  question 
are  such  as  an  individual,  who  should  happen  to  be  the  sole  owner 
of  the  depots  and  buildings,  and  of  the  railroad  cars,%ould  have 
power  to  naake,  in  virtue  of  his  ownership  of  the  estate,  and  of  his 
employment  as  a  carrier  of  passengers. 

That  a  railroad  corporation  are  to  be  deemed  carriers  of  passen- 
gers, and  are  subject  to  the  duties,  and  entitled  to  the  privileges  and 
powers  incident  to  such  employment,  seems  to  be  settled  by  various 
cases,  in  which  suits  have  been  sustained  by  and  against  them. 
They  are  in  this  respect  on  the  footing 'of  owners  of  steamboats. 
Both  are  modern  modes  of  conveyance  ;  but  the  rules  of  the  common 
law  are  applicable  to  them,  as  they  take  the  place  of  other  modes  of 
carrying  passengers.  Jencks  v.  Coleman,  2  Sumner,  221 ;  Camden  Sj- 
Amboy  Railroad  Co.  \.  Burke,  13  Wend.  611 ;  Pardee  v.  Drew,  25 
Wend.  459;  Pickford  v.  Grand  Junction  Railway  Co.  8  Mees.  & 
Welsb.  372.  An  owner  of  a  steamboat  or  railroad,  in  this  respect,  is 
in  a  condition  somewhat  similar  to  that  of  an  innkeeper,  whose  prem- 
ises are  open  to  all  guests.  Yet  he  is  not  only  empowered,  but  he  is 
bound,  so  to  regulate  his  house,  as  well  with  regard  to  the  peace  and 
comfort  of  his  guests,  who  there  seek  repose,  as  to  the  peace  and 
quiet  of  the  vicinity,  as  to  repress  and  prohibit  all  disorderly  conduct 
therein  ;  and  of  course  he  has  a  right,  and  is  bound,  to  exclude  from 
his  premises  all  disorderly  persons,  and  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secure  such  quiet  and  good 
order.     Markham  v.  Brown,  8  N.  Ham  p.  523. 

We  are  also  of  opinion,  that  the  power  which  the  company  thus 
have  to  regulate  their  several  depots,  they  may  delegate  to  suitable 
ofTicers.     Indeed,  it  is  the  only  mode  in  which  a  corporation  can 
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exercise  their  powers.  And  where  they  have  appointed  a  superin- 
tendent with  authority,  by  himself  and  his  assistants,  to  have  charge 
of  the  depot  and  manage  its  concerns,  it  is  incident  to  his  authority 
to  exclude,  or  direct  the  exclusion  of  persons  who  persist  in  violating 
the  reasonable  regulations  prescribed,  and  thereby  interrupt  the  offi- 
cers and  servants  of  the  company  in  the  discharge  of  their  respective 
duties",  or  annoy  passengers. 

If  it  be  insisted,  that  by  opening  the  doors  of  their  depots,  the  com- 
pany give  an  implied  license  to  any  and  all  persons  to  enter,  it  may 
be  answered,  that  by  thus  opening  their  doors,  they  do,  primd  facie, 
give  an  implied  license  to  all  persons  to  enter,  and  no  person  is  a 
trespasser  by  merely  entering  therein.  But  all  such  licenses  ar^  in 
their  nature  revocable  ;  and  if  actually  revoked,  and  due  notice  given 
to  an  individual  or  class  of  individuals,  and  they  still  persist  in  enter- 
ing, it  is  without  a  license,  and  the  owner  has  a  right  to  exclude 
them  by  force,  if  j»cessary,  using  no  more  force  than  is  necessary  for 
that  purpose.  Weaver  v.  Bush,  8  T.  R.  78.  Without  such  a  power, 
the  business  could  not  be  carried  on ;  because  the  crowd  of  persons 
entering,  without  intending  to  take  passage,  might  be  so  great  as  to 
exclude  passengers. 

In  regard  to  the  fact  that  Hall  had  a  ticket  at  the  time,  and  in- 
tended bond  fide  to  go  in  the  cars' to  Richmond,  it  appears  to  us  that 
a  fact. within  his  own  private  knowledge,  not  communicated  to  the 
superintendent,  when  it  was  in  his  power  to  communicate  it,  cannot 
place  the  superintendent  in  the  wrong,  in  a  case  where  he  would  be 
otherwise  justified.  If  Hall  had  repeatedly  violated  a  reasonable 
regulation,  in  going  upon  the  platform  when  expressly  prohibited, 
and  if  the  superintendent  had  reasonable  ground  to  believe  that  he 
was  repeating  such  violation,  and  he  gave  no  notice  that  he  then 
came  there  for  another  purpose,  when  it  was  in  his  power  to  do  so, 
the  superintendent  and  his  assistants,  acting  on  reasonable  grounds 
of  belief,  must  stand  on  the  same  ground  of  justification  in  this 
respect,  as  if  Hall  had  no  such  purpose. 

We  are  therefore  of  ^pinion,  that  upon  the  evidence  detailed  in 
the  judge's  report,  the  jury  should  Jdc  instructed  in  a  manner  some- 
what as  follows:  That  if  Power  had  been  placed  in  charge  of  the 
depot  by  the  corporation,  as  superintendent,  he  had  all  the  authority 
of  the  corporation,  both  as  owners  and  occupiers  of  real^estate,  and 
also  as  carriers  of  passengers,  incident  to  the  duty  of  control  and 
management.  That  this  power  and  authority  of  the  corporation  ex- 
tended to  the  reasonable  regulation  of  the  conduct  of  all  persons 
using  the  railroad,  or  having  occasion  to  resort  to  the  depots,  for  any 
purpose.  That  this  power  was  properly  to  be  executed  by  a  super- 
intendent, adapting  his  rules  and  regulations  to  the  circumstances  of 
4» 
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the  particular  depot  under  his  charge  ;  and  that  it  was  not  necessary 
that  such  regulations  should  be  prescribed  by  by-laws  of  the  corpora- 
tion. That  the  opening  of  depots  and  platforms  for  the  sale  of 
tickets,  for  the  assembling  of  persons  going  to  take  passage,  or  land- 
ing from  the  cars,  amounts  in  law  to  a  license  to  all  persons,  primd 
facie,  to  enter  the  depot,  and  that  such  entry  is  not  a  trespass  ;  but 
that  it  is  a  license  conditional,  subject  to  reasonable  and  usefui  regu- 
lations ;  and,  on  non-compliance  with  such  regulations,  the  license  is 
revocable,  and  may  be  revoked  either  as  to  an  individual,  or  as  to  a 
class  of  individuals,  by  actual  or  constructive  notice  to  that  effect. 
That  if  the  platform,  as  part  of  the  depot,  is  appropriated  to  and  con- 
neqjed  with  the  entrance  of  passengers  into  the  cars,  and  the  exit  of 
passengers  from  the  cars,  and  for  the  accommodation  of  their  bag- 
gage, and  if  the  soliciting  of  passengers  to  take  lodgings  in  particular 
public  houses,  by  the  keepers  of  them  or  their  servants,  is  a  purpose 
not  directly  connected  with  the  carriage  of  passeniMrs  by  the  railroad, 
on  their  entrance  into  or  exit  from  cars ;  that  if^when  urged  with 
earnestness  and  importunity,  it  is  an  annoyance  of  passengers,  and 
interruption  to  their  proper  business  of  taking  or  leaving  their  s6ats 
in  the  cars,  and  procuring  or  directing  the  disposition  of  their  bag- 
gage ;  or  if  the  presence  of  such  persons,  for  such  a  purpose,  is  a  hin- 
drance and  interruption  to  the  officers  and  servants  of  the  corpora- 
tion, in  the  performance  of  their  respective  and  proper  duties  to  the 
corporation,  as  passenger  carriers ;  then  the  prohibition  of  such  per- 
sons from  entering  upon  the  platform  is  a  reasonable  and  proper 
regulation,  and  a  person  who,  after  actual  or  constructive  notice  of 
such  regulation,  violates  or  attempts  to  violate  it,  thereby  loses  his 
license  to  enter  the  depot ;  that  such  license  as  to  him  may  be  re- 
voked; and  if,  upon  notice  to  quit  the  depot,  be  refuses  so  to  do,  he 
may  be  removed  therefrom  by  the  superintendent  and  the  persons 
employed  by  him  ;  and  if  they  use  no  more  force  than  is  necessary 
for  that  purpose,  such  use  of  force  is  not  an  assault  and  battery,  but 
is  justifiable.  That  as  to  the  circumstances  of  the  present  case,  if 
the  superintendent  had  issued  a  circular,  gi^ng  notice  to  all  inn- 
keepers and  landlords,  that  he  had  prohibited  them  from  entering  the 
depot  to  solicit  persons  to  go  to  their  respective  bouses  as  gqests,  and 
if  this  notice  came  to  Hall,  and  he  afterwards,  and  after  special 
notice  to  hh-n  personally,  had  attempted  to  violate  this  prohibition, 
and  solicit  passengers ;  and  if,  upon  the  particular  occasion,  he  gave 
no  notice  of  coming  for  any  other  purpose ;  and  if  the  defendant 
Power  inet  him  on  his  way  to  the  platform,  told  him  he  must  not  go 
there,  laid  his  hands  on  him,  and  ordered  him  to  leave  the  depot, 
without  any  inquiry  as  to  the  purposes  of  Hall,  and  Hall  made  no 
reply,  but  pressed  forward  and  attempted  to  reach  the  platform,  in 
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spite  of  the  efforts  of  Power ;  this  was  strong  primd  facie  evidence 
that  he  was  going  there  with  intent  to  solicit  passengers,  in  violation 
of  the  notice  and  revocation  of  license  ;  and  that  if  he  gave  no  notice 
of  his  intention  to  enter  the  car  as  a  passenger,  and  of  his  right  to  do 
so  ;  and  if  Power  believed  that  his  intention  was  to  violate  a  sub- 
sisting reasonable  regulation ;  then  he  and  his  assistants  were  justi- 
fied in  forcibly  removing  him  from  the  depot.  That  if  Hall  gave  no 
notice  of  his  having  a  ticket,  of  his  intention  and  purpose  to  enter 
the.cars  as  a  passenger,  and  of  his  right  to  do  so,  and  that  Power 
had  no  notice  of  it,  then  Hall  could  not  justify  his  conduct,  and  make 
Power  a  wrongdoer,  by  proving  the  possession  of  such  a  ticket,  or  of 
his  intent  to  go  in  the  cars  to  Richmond,  as  a  passenger;  and  that 
he  was  to  be  considered  as  standing  on  the  same  footing  as  if  he  had 
not  possessed  such  ticket. 

Neiv  trial  granted. 


The  principles  laid  down  in  Common- 
wealth V.  Power,  were  affirmed  in  Hall  v. 
Power,  12  Motcalf,  482.  It  was  there  de- 
cided, that  the  superintendent  of  a  rail- 
road depot  has  not  a  right  to  order  a 
person  to  leave  the  depot  and  not  to  come 
there  any  more,  and  to  remove  him  by 
force  if  he  did  come,  merely  because  such 
person,  in  the  judgment  of  the  superin- 
tendent, and  without  proof  of  the  fact, 
had  violated  the  regulations  of  the  com- 
pany, or  had  conducted  himself  offen- 
sively towards  the  superintendent.  A 
contrary  rule  would  justify  a  superintend- 
ent in  removing  a  person  who  had  in  all 
respect^  conformed  to  the  rules  and  regu- 
lations of  the  company,  and  who  had  in 
fact  demeaned  himself  with  perfect  pro- 
priety, if,  in  the  judgment  merely  of  the 
superintendent,  he  had  violated  any  regu- 
lations of  the  company.  This  would  be 
carrying  the  principle  too  far ;  quite  be- 
yond what  the  necessity  of  the  case  re- 
quires. With  full  power  to  make  all  nec- 
essary and  suitable  rules  and  regulations 
governing  the  conduct  of  those  who  may 
enter,  or  attempt  to  enter,  upon  the  rail- 
road, at  the  depot  for  passengers,  and  with 
full  power  effectually  to  apply  such  rules 
and  regulations,  and  remove  every  person 
who  actually  violates  them,  the  company 
will  possess  all  the  authority  that  the  ex- 
igency of  the  case  will    require.     Per 


Dewey,  J.,  in  Hall  v.  Power,  12  Metcalf, 
486.  See  also  The  Eastern  Counties 
Railway.  Co.  v.  Broom,  6  Exchequer  Rep. 
314 ;  2  Eng.  Law  and  Eq.  Rep.  406  ;  Roe 
V.  The  Birkenhead  and  Lancashire  Rail- 
way Co.  7  Exchequer  Rep.  36  ;  7  Eng. 
Law  and  Eq.  Rep.  546. 

In  Regina  v.  Mann,  6  Cox,  C.  C.  461, 
(1854,)  before  Mr.  Justice  Wightman,  the 
prisoner  was  charged  in  the  first  count 
of  the  indictment  with  assaulting  John 
Smith,  with  intent  to  prevent  his  lawful 
apprehension  ;  in  the  second  count,  with 
an  assault  with  intent  to  do  grievous  bod- 
ily harm ;  and  in  the  third  count,  with 
intent  to  disable.  It  appeared  that  the 
prisoner  got  into  an  empty  third-class  car- 
riage, attached  to  a  first  and  second-class 
train  proceeding  from  Manchester  to 
Stoke-npon-Trent.  Oi\  reaching  North- 
road  station,  he  got  out  on  the  wrong  side, 
and  was  accosted  by  the  guard,  who  asked 
him  for  his  ticket.     The  prisoner  replied, 

"  Ticket  be  d d  ;  I  have  no  ticket ; " 

and  said  he  had  intended  to  get  out  at  the 
station  for  Crewe  junction.  No  other  de- 
mand was  made  on  the  prisoner ;  but  the 
guard  ordered  him  to  get  into  a  second- 
class  carriage,  and  locked  the  doors.  The 
train  then  proceeded  to  Stoke,  a  distance 
of  several  miles.  The  prisoner,  on  get- 
ting out,  was  asked  for  his  ticket ;  and  on 
his  not  producing  it,  the  second-class  fare 
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from  Manchester  to  Stoke  was  demanded. 
It  not  being  paid,  the  policeman  at  the 
station  collared  the  prisoner,  .who  gave 
him  a  blow  and  got  away.  He  was  pur- 
sued and  retaken,  when  the  prisoner 
pulled  out  his  knife  and  out  the  police- 
man on  the  back  of  his  hand. .  The  rea- 
son alleged  for  bringing  the  prisoner  on 
to  Stoke  was  that  it  was  the  head-quarters 
of  the  railway  authorities,  and  there  was 
no  mode  of  dealing  with  the  prisoner  at 
North-road  statioft. 

WiGHTMAN,  J.,  to  the  jury.  The  pris- 
oner gets  into  the  train  at  Manchester  ;  he 
gets  out  at  North-road  station,  and  his 
ticket  is  demanded,  and  not  produced. 
On  the  contrary,  the  prisoner  says  he  has 
not  got  it.  The  guard,  instead  of  then 
taking  him  on  the  specific  charge  of  going 
so  far  without  his  ticket,  which  perhaps  he 
might  have  done,  takes  him  in  a  second- 
class  carriage  to  Stoke,  several  miles  out 
of  the  way.  A  ticket  from  Manchester  to 
Stoke  is  there  demanded,  and  afterwards 
the  full  fare.  It  eeems  to  me  that  this  is 
clearly  beyond  the  law,  and  that  the  rail- 
way authorities  had  no  right  to  demand 
the  fare  from  North-road  to  Stoke.  I  do 
not  give  any  opinion  as  to  the  right  to 
convey  a  person  refusing  to  produce  his 
ticket  at  one  station  on  to  another,  on  the 
charge  of  not  paying  his  fare  for  that  spe- 
cific part  of  the  journey  which  the  pris- 
oner had  voluntarily  and  fraudulently  per- 
formed ;  but  whatever  might  have  been 
the  situation  of  the  parties,  if,  on  demand 
and  refusal  of  the  ticket  or  fare  at  North- 
road,  the  charge  was  there  made,  and  he 
had  been  conveyed  to  Stoke  for  the  pur- 
pose of  dealing  -yith  it,  here  the  arrest 
beingfor  non-payment  of  the  fare  to  Stoke, 
the  apprehension  wag  illegal,  and  the  pris- 
oner had  a  right  to  resist  it.  The  only 
question  is  whether  he  did  more  than  was 
reasonably  necessary  to  efiect  his  release 
from  arrest.  He  does  not  appear  to  have 
had  any  other  intent  when  he  did  the  act 
charged,  than  to  get  away. 

Verdict,  guilty,  on  the  ground  that  some 
excess  of  violence  was  used  by  the  pris- 
oner. 

Loring  v.  Ahorn,  as  reported  in  The 
Monthly  Law  Keporter,  Vol.  1,  (n.  s.) 


461,  was   an   action   of   trespass  for  an 
assault  and  battery,  tried  in  the  Court  of 
Common  Pleas.     The  alleged  assault  was 
committed  in  putting  the  plaintifi"  out  of 
a  railroad  car,  of  which  the  defendant  had 
charge  as   a    conductor,   on  the    Boston 
and  Maine  Railroad,  from  Lawrence  to 
North   Andover.     The   plaintiflT  got  into 
the  cars  at  Lawrence   with  a  ticket  for 
North  Andover.    It  is  one  of  the  regula- 
tions of  the  railroad,  that  passengers  must, 
immediately  after  starting,  surrender  their 
tickets,  or  pay  their  fares  if  they  have  no 
tickets,  or  be  turned  out  of  the  cars  by  the 
conductor.     The  plaintiff,  when  asked  for  . 
his  ticket  by  the  defendant,  showed  it,  but 
refused  to  give  it  up  at  that  time,  alleging 
that  on  a  former  occasion  he  had  been  put 
out  of  the  cars  after  giving  up  his  ticket, 
but  promising  to  give  it  up  when  near  the 
end  of  his  route.     There  was  no  stopping 
place  between  Lawrence  and  North  An- 
dover.   The  conductor  then  stopped  tjie 
train,  and  on  the  plaintiff's  persisting  in 
his  refusal,  expelled  him  from  the  cars. 
Mellen,  J.,  ruled  that  the  regulation  of 
the  road  was   reasonable,  and  that   the 
plaintiff  had  no  right  to  retain  his  ticket 
till  he  had  got  near  the  end  of  his  route, 
even  if  he  had  not  previously  known  of 
the  rule,  and  that  on  his  refusal  to  give  it 
up,  the  conductor  was  justified  in  ejecting 
him  with  a  reasonable  degree  of  force ; 
and  that  under  the  circumstances,  (it  be- 
ing evident  that  the  plaintiff  meant  to  try 
his  right,)  it  made  no  difference  that  the 
conductor  did  not,  demand  payment  of  the 
fare  before  ejecting  the  plaintiff;  that  the 
only  question  for  the  jury  was,  whether 
unnecessary  force  was  used  ;  and  that  the 
jury  on  this  point  would  not  be  very  nice 
in  scanning  the  acts  of  the  conductor  in 
the  line   of  his  duty,   but  would  make 
allowance  for  any  little  irritation  on  his 
part  produced  by  the  conduct  of  the  plain- 
tiff; that  the  burden  of  proof  on  the  ques- 
tion of  the  degree  of  force  was  on  the 
plaintiff,  and  that,  unless  the  jury  were 
satisfied  that  too  much  force  was  used,  the 
defendant  was  entitled  to  a  verdict.     Ver- 
dict for  the  defendant. 

The  instruction  to  the  jury,  in  this  case, 
that  the  burden  of  proof  was  on  the  plain- 
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tiff  to  prove  that  the  defendant  used  more  Loring  v.  Ahorn;  4  Gushing,  608.  See 
force  than  was  necessary  to  expel  the  note  to  Commonwealth  v.  McKie,  ante, 
plaintiff  from   the   cars,  was    erroneous.     Vol.  1,  p.  355.  H. 


E.EX    V.    FORNIVAL.' 
Easter  Term,  1821. 

Burglary  —  Indictment. 

On  an  indictment  for  burglariously  breakings  and  entering  a  dwelling-house,  and  then  and , 
there  stealing  goods  therein,  but  omitting' to  state  the  intent,  the  prisoner  may  well  be  con- 
victed of  the  burglary,  if  the  larceny  be  proved,  but  not  otherwise. 

But  it  is  the  better  coarse  first  to  charge  the  intent,  and  then  to  state  the  particular  felony 
which  has  been  committed. 

The  prisoner  was  tried  before  Mr.  Justice  Park,  at  the  Lent  as- 
sizes for  the  county  of  Stafford,  in  the  year  1821. 

The  indictment  charged  the  prisoner  with  burglariously  breaking 
and  entering  the  dwelling-house  of  one  Thomas  Kogers,  (omitting 
the  words  "  with  intent  to  steal,")  and  twenty-four  knives,  &c.,  of 
the  goods  and  chattels  of  the  said  Thomas  Rogers,  in  the  said  dwell- 
ing-house, then  and  there  found,  feloniously  and  burglariously  stole, 
took  and  carried  away,  &c.  The  indictment  contained  only  this  one 
count. 

The  facts  were  all  clearly  proved,  both  as  to  the  burglary  and  the 
larceny,  and  the  prisoner  was  convicted.  . 

After  the  learned  judge  had  passed  sentence  of  death  upon  the 
prisoner,  a  doubt  occurred  to  him,  whether  the  omission  of  the  words 
"  with  intent  to  steal  "  (although  the  indictment  afterwards  charged 
an  actual  stealing)  would  not  vitiate  this  as  an  indictment  for  bur- 
glary. The  learned  judge  thought  it  quite  clear,  that  if  the  larceny . 
had  been  negatived  by  the  jury,  (as,  for  instance,  if  the  property  had 
been  laid  in  the  wrong  person,)  although  a  complete  burglary  had 
been  proved,  no  sentence  could  have  been  passed  upon  an  indictment 
where  the  burglary  was  not  fully  stated.  In  Starkie's  Cr.  Law,  vol. 
ii.,  p.  414,  the  precedent  there  given  of  an  indictment  for  burglary 
contains  the  words  "with  intent  to  steal." 

The  learned  judge,  however,  was  ultimately  of  opinion,  from  what 
was  stated  in  1  Hale's  P.  C.  559,  §  5,  and  the  three  following  para- 


1  Kussell  &  Kyan,  C.  C.  445, 
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graphs,  that  the  conviction  in  this  case  was  right,  although  it  was 
evident  Lord  Hale  thought  indictments  for  burglary  ought  to  con- 
tain the  words  "  with  intent  to  steal." 

The  learned  judge  respited  the  execution  of  the  sentence,  for  the 
purpose  of  taking  the  opinion  of  the  judges  upon  this  case,  that  there 
might  be  an  uniformity  of  practice  in  preparing  these  indictments. 

In  Easter  term,  1821,  all  the  judges  met  and  considered  this  case; 
they  were  of  opinion  that  on  an  indictment  like  this,  charging  that 
the  prisoner  burglariously  broke  and  entered  a  dwelling-house,  and 
then  and  there  stole  goods  therein,  the  prisoner  might  be  well  con- 
victed of  the  burglary  if  the  larceny  was  proved,  secus,  if  not ;  but 
that  it  was  better  in  all  cases  of  burglary  of  this  sort  to  charge  the 
intent  to  steal,  as  well  as  the  stealing,  according  to  Lord  Hale's  ad- 
■  vice,  1  Hale,  P.  C.  559.     The  judges  held  the  conviction  right. 


Jones  v.  The  State.^ 
December  Term,  1840. 

Burglary  —  Indictment. 

« 

Upon  an  indictment  for  burglariously  breaking  and  entering  a  dwelling-house,  and  steaUng 
goods  thcrem,  the  prisoner  may  be  convicted  of  the  burglary,  if  the  larceny  be  proved 

•And  in  such  case  it  is  not  necessary  to  allege  an  intent  to  steal ;  as  proof  of  the  larceny  is 
sufiicicnt  evidence  of  the  intention. 

Writ  of  error,  to  reverse  a  judgment  of  the  Court  of  Common 
Pleas. 

At  the  January  term,  in  the  year  1839,  of  the  Court  of  Common 
Pleas  for  this  county,  the  plaintiff  in  error  was  indicted  for  burglary. 

The  indictment  set  forth  that  the  said  Jones,  in  the  night  time  of 
the  14th  day  of  January,  1839,  broke  and  entered  the  house  of  one 
Coftn,  at  Alton,  and  stole  therefrom  a  silver  watch. 

Upon  this  indictment  the  prisoner  was  tried  in  the  Common  Pleas, 
convicted,  and  sentenced  to  imprisonment  for  life. 

Afterwards,  this  writ  of  error  was  brought,  and' the  following  error, 
among  others,  was  assigned,  namely, 

That  the  indictment  does  not  allege  any  intent  with  which  the 
said  Jones  broke  and  entered  the  said  dwelling-house. 


11  New  Hampshire,  269. 
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Cfoi'c.  Attoruev-Geneial,  for  the  State. 

Haic.  for  the  prisouer,  cited  the  following  authorities  :  2  Hawk.  P. 
C.  164 ;  1  Rayni.  2 :  0  Hale.  P.  C.  336 :  6  East,  474 ;  Q  Burr.  1037 

0  Rep.  120 :  4  lb.  42 ;  11  lb.  37  ;  2  East,  P.  C.  474 :  2  T.  R  6S7 
2  Hawk.  P.  C.  354;  1  Mass.  516:  4  C.  .V"  P.  571;  10  B.  &  C.   S9 

1  Bacoa  s  Abr.  336 ;  1  Hawk.  oh.  39,  §  17. 

Gilchrist.  J.  The  prisoner  is  indicred  for  breaking  and  entering 
a  dwelling-house,  in  the  nighr-tiiiie,  and  stealing ;  and  the  only  ques- 
tion is,  whether  the  indictment  should  have  alleged  aii  intent  to  steal. 

The  further  allegation  of  an  intent  to  steal  would  not  have  vitiated 
the  indictment ;  for  we  have  held,  in  accordance  with  all  the  author- 
ities, thai  the  indictmejit  may  allege  a  breaking  and  entering-  with 
intent  to  steal  and  an  actual  stealing.  T^e  Siate  v.  Squires,  10  Xew 
.Hamp.  37. 

But  it  seems  to  be  well  settled  by  the  authorities,  that  in  an  in- 
dictment for  burglary,  the  allegation  and  proof  of  the  stealing  are 
sufficient,  without  au  averment  of  an  intent  to  steal. 

In  the  case  of  Ecx  v.  Furnical,  Russell  &:  Evan,  C.  C.  445.  the 
indictment  charged  the  prisoner  with  burglariously  breaking  and 
entering  a  dwelling-house,  and  stealing.  The  burglary  and  the  lar- 
eenv  were  both  proved,  and  the  prisoner  was  found  guilty. 

Mr.  vTnstice  Park,  before  whom  the  prisoner  was  tried,  took  the 
opinion  of  the  judges  upon  the  question,  whether  the  omission  of  the 
words,  "  with  intent  to  steal."  would  vitiate  the  indictment ;  and  all 
the  judges  were  of  opinion  that  upon  an  indiatment  in  this  form  the 
prisoner  might  well  be  convicted  of  the  burglary,  if  the'stealing  were 
proved  :  sticus.  if  not:  but  that  it  was  better  to  charge  the  intent  to 
steal,  according  to  Hale's  advice  —  1  Hale.  P.  C.  559;  so  that,  if  the 
theft  be  unsupported,  the  prisoner  may  still  be  convicted  on  his  evil 
intention. 

There  are  many  cases  in  tfie  books,  from  an  examination  of  which 
it  would  seem  that  this  form  has  been  followed  without  exception 
being  taken  for  the  reason  now  given. 

Thus  in  tJie  case  of  Rex  v.  Comer.  1  Leach,  C.  C.  (4th  ed.)  36, 
where  the  prisoner  vras  indicted  for  breaking  and  entering  and  steal- 
ing, ir  was  held  by  nine  judges  unanimously,  that  where  the  felony 
was  laid  to  constitute  the  burglary,  and  not  the  intention  to  commit 
the  fielony,  the  acquittal  of  the  felony  included  an  acquittal  of  the 
burglary  also. 

So  in  the  case  of  Rex  x.  Btitiencorth^  Russell  &:  Ryan,  C.  C.  520, 
it  was  held  that  upon  au  indictment  for  burglary  and  larceny  against 
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two,  one  may  be  found  guilty  of  the  burglary  and  the  stealing,  and 
the  other  of  the  stealing  only. 

And  it  is  held  that  where  an  actual  stealing  is  charged  in  burglary, 
it  must  be  proved,  and  proof  of  an  intent  to  steal  is  not  sufficient. 
It  is  necessary  to  ascertain  with  exactness  the  felony  actually  in- 
tended, and  it  must  be  laid  in  the  indictment,  and  proved,  agreeably 
to  the  fact.  Thus,  where  upon  an  indictment  for  burglary  and  lar- 
ceny in  stealing  goods,  it  has  appeared  that  there  were  no  goods 
stolen,  but  that  the  burglary  was  with  intent  to  steal,  it  has  been 
holden  that  the  indictment  was  not  supported  by  the  evidence.  2 
East,  P.  C.  519  ;  Yandercomb  and  Abbott's  case,  2  Leach,  C.  C.  (4th 
ed.)  708. 

Where  the  indictment  charges  a  burglary,  with  intent  to  commit 
a  felony,  it  will  be  supported  by  evidence  of  a  felony  actually  com- 
mitted ;  and  it  seems  sufficient  in  all  cases,  where  a  felony  has 
actually  been  committed,  to  allege  the  commission  of  it,  as  that  is 
sufficient  evidence  of  the  intention.  1  Hale,  P.  C.  560  ;  2  East,  P. 
C.  514;  Roscoe,  Crim.  Ev.  281. 

We  are,  therefore,  of  opinion  that  the  indictment  is  not  defective.  ■ 


An  indictment  for  burglary,  either  at 
common  law  or  under  the  statute,  in  order 
to  be  valid  to  support  a  conviction,  must 
comprise  certain  essential  points  in  addi- 
tion to  the  ordinary  requisites  to  an  indict- 
ment, and  these  essential  pqjnts  we  shall 
now  proceed  to  consider.  Hale  has  fur- 
nished us  with  the  following  precedent : 
Quod  J.  S.,  1  die  Julii,  anno,  etc.,  in  hocte 
ejusdom  diei  vi  et  armis  domum  mansion- 
alem  A.  B.  felonicfe  et  burglarit^r  fregit  et 
intravit,  ac  ad  tunc  et  ibidem  unum  soy- 
phum  argenteum,  etc.,  de  bonis  et  catallis 
ejusdem  A.  B.,  in  eadem  domo  inventis 
felonicfe  et  burglarit^r  furatus  fuit,  cepit 
et  asportavit;  or  if  no  theft  were  actually 
committed,  then  ex  intentione  ad  bona  et 
catalla  ejusdem  A.  B.,  in  eadem  domo  ex- 
istentia  felonicfe  et  burglariter  furandum 
capiendum  et  asportandum,  (or),  eS  inten- 
tione ad  ipsum  A.  B.,  ibidem  felonicfe  in- 
terficiendum  contri  pacem,  etc.  1  Hale, 
P.  C.  549.  And  upon  this  precedent  he 
has  the  following  remarks,  which  he  divides 
into  five  distinct  clauses,  each  of  them 
essential  to  the  constitution  of  an  indict- 
ment for  burglary :  — 


Judgment  affirmed. 

(1)  That  it  is  said  noctanter,  in  the  night 
time,  Or  node  ejusdem  diei,  in  the  night 
of  the  same  day,  for  if  it  be  in  the  day-l» 
time  it  is  not  burglary.  Lewis  v.  The 
State,  16  Connecticut,  32  ;  Commonwealth 
V.  Mark,  4  Leigh,  658  i  Thomas  v.  The 
State,  5  Howard,  (Mississippi,)  20 ;  The 
State  V.  Wilson,  Coxe,  439,  440. 

(2)  That  it  be  said  burglaritir,  bur- 
glariously, for  it  is  a  legal  word  of  art, 
without  which  burglary  cannot  be  ex- 
pressed with  any  kind  of  other  word  or 
circumlocution,  and,  therefore,  where  the 
indictment  is  hargalrilir,  instead  of  Iw- 
glaritir,  it  makes  no  indictment  for  bur- 
glary, —  so  if  it  be  burgenttr. 

(3)  It  must  h&  fregit  et  intravit,  "  broke 
and  entered,"  for  it  is  held,  that  break- 
ing without  entering,  or  entering  with- 
out breaMng,  makes  not  burglary ;  yet 
(Trin.,  5  Jac,  B.  Regis,)  an  indictment 
quod  felonicfi  et  burglaritfer  fregit  do- 
mum mansionalem,  etc.,  was  a  good  in- 
dictment for  burglary,  that  the  entry  is 
sufficiently  implied,  even  in  an  indictment 
by  the  words  hurglarilir  fregit,  but  the 
safest  and  common  way  is  to  sa,y,  fregit  et 
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intravit.     Fielding's   case,   Dyer,   58,   99. 

(4)  It  must  be  said  domum  mansionaleni, 
the  dwelling  or  mansion-house,  where  bur- 
glary is  committed  in  a  house,  and  not 
generally  domum,  for  that  is  too  uncertain, 
and  at  large. 

(5)  It  must  be  alleged  that  the  prisoner 
committed  a  felony  in  the  sanie  house,  or 
that  he  broke,  and  entered  the  house  to  the 
intent  to  commit  a  felony.  1  Hale,  P.  C. 
549,550. 

It  is  to  be  observed  here,  firstly,  that 
Hale  does  not  make  any  mention  of 
the  particular  day,  as  being  essential  in 
indictments  for  burglary.  And  we  find 
a  passage  in  Lord  Coke,  which  accords 
herein  with  Hale.  "At  the  12th  sessions 
of  the  peace,  holden  at  Norwich,  for 
the  county  of  Norfolk,  anno  32  Eliz., 
one  Syer  was  indicted  of  burglary,  sup- 
posed to  be  committed  1  Augusti,  anno  31 
Eliz.,  whereunto  Syer  pleaded  nut  guilty. 
And  upon  the  evidence  it  appeared,  that 
the  burglary  was  committed  1  Septemb., 
anno  31  Eliz.,  so  as  at  the  time  alleged  in 
the  indictment  there  was  no '  burglary 
done ;  and,  it  was  conceived,  that  the  very 
true  day  in  the  indietnient  was  necessary 
to  be  set  down  in  the  indictment,  for  that 
the  judgment  doth  relate  to  the  day  in 
the  indictment,  and  so  avoids  feofiments, 
leases,  &c.,  for  that  as  it  was  also  con- 
ceived, the  feoffee,  lessee,  &c.,  when  the 
attainder  is  upon  a  verdict,  should  not  fal- 
sifie  in  the  time  of  the  felony ;  and  there- 
upon the  jury  found  Syer  not  guilty. 
-And  at  the  same  sessions,  Syer  was  again 
indicted  for  the  same  burglary,  done  1 
die  Septembris,  anno  31  Eliz.,  when  in, 
truth  it  was  done.  And  he  that  gave  the 
charge  at  that  sessions  doubted,  whether 
upon  .this  matter,  Syer  might  plead  outer 

.fois  acquit  for  the  same  burglary,  (for, 
seeing  the  ofiender  is  allowed  no  counsell, 
the  Court  ought  to  do  him  justice,  and 
assigne  him    counsell'  in  favorem   vitm, 

"  though  he  demand  it  not;  to  plead  any 
matter  in  law  appearing  to  the  Court  for 
his  discharge)  ;  and  thereupon  he  stayed 
the  proceedings  against  him,  and  the  as- 
sizes being  at  hand,  he  acquainted  the  jus- 
tices of  assize — Wray,  C.  J.,  and  Peryam, 
J*  —  with  this  case,  and  with  the  doubts 
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conceived  thereupon,  who  answered  him, 
that  the  like  case  had  then  been  lately 
propounded  by  Peryam,  J.,  to  all  the  jus- 
tices of  England ;  and  by  them  three 
points  were  resolved ;  (1)  That  the  Crown 
was  not  bound  to  set  down  the  very  day  ' 
when  the  treason,  felony,  &c.,  was  done, 
biit  the  day  set  down  in  the  indictment 
being  before  or  after  the  offence  done,  the 
jury  ought  to  finde  him  guilty,  if  the  truth 
of  the  case  be  so ;  and  if  it  be  alledged 
before  the  ofienc6  done,  to  finde  the  day 
when  it  was  done  in  rei  veritate,  for  they 
are  sworn  ad  veritatem  dicendam,  and  then 
the  forfeiture  shall  relate  but  to  the  day 
in  the  verdict,  which  was  the  day  of  the 
ofifenee  done,  and  not  to  the  day  in  the 
indictment."  Syer's  case,  Coke,  3  Inst. 
230.  From  the  opinion  of  the  judges  in 
this  case  it  is  clear,  that  in  an  indictment 
for  burglary,  it  is  not  necessary  to  lay  the 
particular  day  when  the  felony  was  com- 
mitted, but  on  proof  of  its  being  committed 
in  the  night  time  of  some  day  previous  to 
the  framing  of  the  indictment,  it  would  be 
sufficient.  But  an  indictment  requires 
that  some  precipe  day  should  be  laid, 
though  proof  of  the  day  on  which  the  bur- 
glary has  been  committed  need  not,  as  we 
learn  from^  the  above  passage  of  Lord 
Coke,  correspond  therewith.  And  we 
observe  that  the  precedent  above  given 
from  Lord  Hale  mentions  a  certain  day. 
Kelyng  cites  this  case  of  Syers,  upon  the 
same  point  being  raised  in  favor  of  Sir 
Henry  Vane  upon  his  trial  for  high  trea- 
son. "  Although  the  treason  of  compass- 
ing the  king's  death,"  he  says,  "  was  laid 
in  the  indictment  to  be  30th  of  May,  11 
Car.  2 ;  yet  upon  the  evideBce  it  appeared, 
that  Sir  H.  Vane,  the  very  day  the  late 
king  was  murdered,  did  sit  in  council  for 
the  ordering  of  the  forces  of  the  nation 
against  the  king  that  now  is,  and  so  con- 
tinued all  along  until  a  little  before  the 
king's  coming  in. 

"  It  was  resolved,  that  the  day  laid  in 
the  indictment  was  not  material,  and  the 
jury  are  not  bound  to  find  him  guilty  that 
day,  but  may  fiiid  the  treason  to  be,  as  it 
was  in -truth,  either  before  or  after  the 
time  laid  iij  the  indictment,  as  it  is  re- 
solved in  Syer's  case,  Coke,  P.  C.  2S0. 
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And,  accordingly,  in  this  case  the  jury 
found  Sir  H.  Vane  guilty  of  the  treason 
in  the  indictment,  the  20th  January,  1 
Car.  2,  which  was  from  the  very  day  the 
late  ting  was  murdered,  and  so  all  his  for- 
feitures relate  to  that  time,  to  avoid  all 
conveyances  and  settlements  made  by 
him."     Kelyng,  16. 

Again,  upon  the  trial  of  Mr.  Townley 
in  1 746  for  high  treason,  his  counsel  ob- 
jected, that  the  overt  acts,  which  were  for 
levying  war,  were  charged  in  the  indict- 
ment to  have  been  committed  on  the  10th 
October,  and  on  that  day  only,  whereas 
all  the  evidence  was  of  overt  acts  commit- 
ted on  different  days  subsequent  to  that 
time  ;  but  the  court  overruled  the  objec- 
tion. Foster,  8.  And  in  a  note  subjoined 
to  this  case  in  Foster,  whether  by  the 
learned  judge  himself  or  his  nephew,  Mr. 
Dodson,  who  published  the  second  edition 
of  his  work,  does  not  appear,  we  find  "  that 
Lord  Balmerino,  who  had  neither  counsel 
nor  witness  at  his  trial,  insisted  on  the 
same  point ;  and  the  House,  out  of  their 
extreme  tenderness  in  case  of  life,  (after  the 
Lord  Chancellor  had  delivered  his  opinion 
clearly,  that  the  time  is  not  material,  pro- 
vided the  treason  be  committed  before  the 
bill  found,)  put  the  question  to  the  judges ; 
Lord  C.  J.  Lee  delivered  their  unanimous 
opinion,  that  the  day  is  not  material,  pro- 
vided the  treason  be  proved  to  have  been 
committed  before  the  finding  of  the  bill." 
Foster,  9.  That  the  law  is  the  same  in 
cases  of  murder,  we  learn  from  another 
passage  in  Hale.  "  If  A.  be  indicted,  that 
the  1st  July,  21  Car.  2,  he  robbed  or  mur- 
dered B.,  and  upon  evidence,  it  appears 
that  it  was  committed  another  day  or  year, 
either  afler  or  before  the  time  laid  in  the 
indictment,  yet  this  proves  the  issue  for 
the  king."    2  Hale,  P.  C.  291. 

The  above  extracts  abundantly  prove 
that  it  is  not  necessary  in  burglary  to  lay 
the  precise  day  on  which  the  offence  may 
have  been  committed ;  and  that  the  in- 
dictment may  be  good,  even  if,  at  the  day 
laid,  no  burglary  had  actually  taken  place. 
The  precedent  furnished  by  Lord  Hale 
does  not  specify  the  particular  honr^of  the 
night  at  which  the  burglary  took  place. 
But,  elsewhere,  he  says :  "  Where  the 
time  of  the  day  is  material  to  ascertain  the 


nature  of  the  offence,  it  must  be  expressed 
in  the  indictment  —  as,  in  an  indictment 
for  burglary  it  ought  to  say,  tali  die  circi 
horam  decimam  in  nocte    ejusdem  diei 
felonici  et  burglaritfer  fregit,  yet  by  some 
opinions  burglariiir  carries  a  sufficient  ex- 
pression, that  it  was  doae  in  the  night 
time."    2   Hale,  P.    C.    179  ;    Reffina  v. 
Thompson,  2  Cox,  C.  C.  445.     The  term, 
"  burglariously,"  says  Hinman,  J.,  in  Lewis 
V.   The  State,  16  Connecticut,  32,  34,  .is 
understood  in  modern   professional  lan- 
guage, to  imply  that  the  act  was  done  in 
the  night.     And  it  may  be  remarked  obi- 
tir,  that  the  words  ejusdem  diei  presup- 
pose the  mention  of  a  certain  day,  at  all 
events,  laid  in  the  indictment.     And  that 
the  precise  hour  should,  at  all  events,  be 
mentioned,  we  have  the  authority  of  East,  . 
founded  on  a  case  actually  decided  on  this 
point.      "  The  indictment  must  also  not 
only  state  the  fact  to  have  been  done  in 
the  night  bf  such  a  day,  but  it  ought  also 
to  express  at  about  what  hour  of  the  night 
it  happened ;   though  it  does  not  seem 
necessary  that  the  evidence ,  should  strictly 
correspond  with  the  latter  allegation.    In 
Waddington's  case  the  indiptment  for  bur- 
glary alleged  the  fact  to  have  been  com- 
mitted in  the  night,  but  did  not  express  at 
or  about  what  hour  it  was  done.     Gould, 
J.,  held  the  indictment  insufficient  as  for  a 
burglary,  and  directed  the  prisoner  to  be 
found  guilty  of  simple  larceny  only.    He 
said,  '  that  as  the   rule  then   established 
was,  that  a  burglary  could  not  be  commit- 
ted during  the  twilight,  it  was  therefore 
neces^ry  to  specify  the  hour,  in   order 
that  the  fact  might  appear,  upon  the  face 
of  .the  indictment,  to  have  been  done  be- 
tween the  twilight  of  the  evening  and  that 
of  tbe  morning.' "     Waddington's  case,  2 
East,  P.  C.  513;  Lewis  v.  Tlie  State,  IG 
Connecticut,  32.     And  see   TJie  State  v. 
G.  S.,  2  Tyler,  195,  200.      • 

In  Massachusetts,  it  has  been  recently 
held,  in  the  case  of  Commonwealth  v.  Wil- 
liams,2  Cushing,  582,  (1849,)  that  since 
the  passing  of  stat.  1847, ,ch.  13,  defining 
"  the  time  of  night  time  in  criminal  prosecu- 
tions," it  is  sufficient  to  allege,  generally, 
that  an  offence  was  committed  in  the  night 
time,  without  designating  the  particular  . 
hour  of  the  night ;  and  by  such  allegation 
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is  to  be  understood  the  period  of  night 
time  as  defined  in  that  statute.  In  this 
^ase,  Dewey,  J.,  said :  "  The  allegation  in 
the  indictment  is,  that  the  defendant  broke 
and  entered  the  city  hall  on  the  twelfth 
day  of  November,  1847,  'in  the  night 
time  of  said  day.'  It  has  been  con- 
sidered proper  and  necessary,  until  the 
statute  of  1847,  ch.  13,  and  such  are  the 
usual  precedents,  to  state  some  particular 
hour  of  the  night  in  which  the  burglary 
wEks  alleged  to  have  been  committed.  The 
reason  for  this  seems  to  have  been,  that 
one  might,  with  a  felonious  intent,  have 
broken  and  entered  a  building,  at  a  time 
properly  called,  in  popular  language, 
night  time,  and  yet  not  have  committed 
the  crime  of  burglary ;  the  time  in  which 
that  offence  can  be  committed  being  not 
so  far  extended  as  to  embrace  the  night 
time,  in  the  ordinary  use  of  that  word,  but 
a  period  when  the  light  of  day  had  so  far 
disappeared,  that  the  face  of  a  person  was 
not  discernible  by  the  light  of  the  sun  or 
twilight.  But  the  statute  just  cited  has 
defined  '  night  time '  for  all  purposes  of 
criminal  proceedings.  Wherever  '  night 
time '  is  now  used  in  an  indictment,  as  de- 
scriptive of  the  time  of  the  commission  of 
the  offence,  it  is  to  be  understood  of  the 

tight  time  as  defined  by  this  statute.  The 
[legation,  that  the  breaking  and  entering 
were  in  that  night  time,  is  virtually  an 
allegation  that  the  offence  was  committed 
during  the  time  between  one  hour  after 
Bunsetting  on  one  day,  and  one  hour  be- 
fore sunrising  on  the  next  day.''  In  Com- 
monwealth V.  Lamh,  1  Gray,  493,  it  was 
held,  that  an  indictment  on  the  Rev.  Sts. 
ch.  126,  §  5,  which  impose  a  punishment 
on  "  every  person  who  shall  wilfully  and 
maliciously  burn,  either  in  the  night  time 
or  in  the  day  time,"  any  building  therein 
mentioned,  is  not  defective  by  reason  of 
its  alleging  the  offence  to  have  been  com- 
mitted in  the  night  time  between  the  hour 
of  sunsetting  on  one  day  and  the  hour  of 
sunrising  on  the  next  day,  notwithstand- 
ing St.  1847,  ch.  13;  although  this  error 
in  the  indictment  would  be  fatal  to  sus- 
taining the  indictment,  as  charging  the 
burning  a  building  in  the  night  time. 
But  that  is  immaterial,  as  the  punishment 


authorized  by  the  statute  for  burning  the 
buildings  therein  described,  either  in  the 
day  or  night  time,  is  the  same. 

Lastly,  the  allegation  of  time  must  be 
repeated  in  the  averment  of  every  dis- 
tinct material  fact ;  but  after  the  day  and 
year  have  once  been  stated  with  certainty, 
it  is  afterwards,  in  subsequent  allegations, 
sufficient  to  refer  to  them  by  the  words 
".and  then"  (et  adtuno),  and  the  effect  of 
these  words  is  equivalent  to  an  actual 
repetition  of  the  time.  1  Starkie,  Cr.  PI. 
(2ded*  58;  iHale,  P.O.  178.  But  the 
word  copulative  "  and,"  without  the  ad- 
dition of  "  then,"  -yould  be  insufficient.  2 
Hawkins,  P.  C.  ch.  23,  §  88 ;  Cro.  Eliz. 
739. 

With  regard  to  the  second  essential 
qualification  in  an  indictment  for  burglary, 
as  above  laid  down  by  Hale,  in  the  first 
place  every  indictment  for  felony  must 
always  allege  the  fact  to  have  been  done 
felonicl,  feloniousljr.  2  Hale,  P.  C.  184. 
And,  without  |^e  insertion  of  such  word, 
an  indictment  for  burglary  would  fail ;  nor 
is  the  word  "  feloniously  "  suflicient,  un- 
less the  word  "  burglariously  "  be  added. 
"  For,"  as  Hale  says,  "  it  is  a  legal  word 
of  art,  without  which  burglary  cannot  be 
expressed  with  any  kind  of  other  word, 
or  other  circumlocution."  1  Hale,  P.  C. 
550;  2  East,  P.  C.  512.  In  Long's  case, 
Coke,  speaking  of  the  bad  Latin  which 
should  not  impeach  judicial  writs,  says : 
"  The  same  law  of  indictments,  as  if  in  an 
indictment  it  be  prmfalo  Regince  where  it 
should  be  prxfatcz  Reginas,  or  prxfatx 
Regi  for  prcefato  Regi,  or  the  like,  foras- 
much as  the  word  is  Latin  and  significant, 
and  although  it  be  not  true  Latin,  the  in- 
dictment for  such  incongruity  shall  not  be 
quashed.  But  if  the  word  be  not  Latin, 
nor  allowed  by  the  law  as  vocabulum  ariis 
(for  every  art  and  science  has  propria 
vocabula  artis,)  but  is  insensible,  thei-e  if 
it  be  in  a  point  material,  it  makes  the  in- 
dictment insufficient,  as  burglaria,  hurgla- 
riilr,  murdrum,  felonicb,  and  the,  like,  are 
vocabula  artis,  known  to  the  law,  and 
therefore  if  such  words,  or  the  like,  are 
mistaken  in  an  indictment,  so  that  there 
is  in  a  material  place  a  word  insensible, 
which  is  not  Latin,  nor  any  word  known 
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in  law,  it  makes  the  indictment  vicious 
and  insufficient,  as  murdredum  for  mur- 
drum, or  hurgariter  for  burglariter,  feloni- 
iir  for  felonici."  Long's  case,  5  Coke, 
Eep.  121.  And  how  strict  has  been  the 
attention  paid  to  the  word  "  burglarious- 
ly," in  indictments  for  burglary,  will  be 
seen  from  the  following  case. 

"  Richard  Vaux  brought  appeal  of  bur- 
glary against  Thomas  Brooke,  and  declared 
that  the  defendant  domum  mansionalem 
prsedicti  Kcardi  Vaux  felonic6  et  hurgali- 
iir  fregit,  &c."  The  defendant  pleaded 
not  guilty,  and  by  a  jury  of  the  county  of 
Bucks,  which  appeared  this  Term  at  the 
bar,  he  was  convicted  of  the  felony  and 
burglary  aforesaid,  and  the  defendant's 
counsel  moved,  in  arrest  of  judgment,  that 
the  declaration  was  insufficient,  because 
the  word  hurgalilir  was  of  no  signification, 
but  the  declaration  ought  to  be  burglariter, 
or  hurgularitir,  and  the  offence  is  called 
burglary,  or  burgulary,  and  not  hurgalry, 
for  there  wants  an  I  between  g  and  a,  and 
in  the  latter  syllable  I  is  inserted  in  lieu 
of  r,  and  burglaritir  est  vox  artis,  as  felo- 
nie&,  murdravit,  rapuit,  excambium,  warran- 
tizare,  franlcalmoign,  franlc-marriage,  and 
several  others,  which  cannot  be  expressed 
by  any  periphrasis  or  circumlocution ;  and 
this  word  burglary  is  derived  from  these 
two  words,  burgh  >  and  laron,  and  there- 
fore burglary,  ox  burgulary,  is  sufficient, 
but  not  burgalry,  for  that  wants  sense; 
and  many  precedents  warrant  burgulariter 
to  be  good,  but  none  was  found  to  warrant 
lurgalitir;  and  upon  this  exception  Cur. 
adv.  vult,  till  the  next  Term  ;  and  in  the 
mean  time  the  plaintiff  died ;  and  that  was 
shown  to  the  court  by  the  defendant's 
counsel  as  amicus  curice  (6  Mod.  143,) 
and  made  manifest  by  sufficient  testimony, 
and  thereupon  the  court-  was  moved,  that 
forasmuch  as  for  this  felony  and  burglary- 
he  was  once  convicted  at  the  suit  of  the 
party,  he  could  never  be  charged  with  the 
same  offence  at  the  suit  of  the  king,  that 
he  might  be  thereof  discharged,  and  upon 
that  the  court  took  advice ;  and  it  was  re- 
solved, that  if  the  declaration  had  been 


sufficient,  then  being  convicted  at  the  suit 
of  the  party,  he  should  not  be  again  im- 
peached at  the  suit  of  the  king;  but  it 
was   resolved  that  the  declaration  here 
was  insufficient,  and,  therefore,  he  was 
discharged."  Brooke's  case,  4  Co.  Eep.  39 ; 
same  case  alluded  to  by  Crompton,  fol.  34. 
In  Massachusetts,  it  has  been  recently 
decided,  that    the   statute    definition    of 
housebreaking  has  done   away  with  the 
common-law  requisitions  of  the  offence,  so 
that  burglaritir  no  longer  makes  a  part  of 
the  quo  modo  of  the  crime.     Tully  v.  The 
Commonwealth,  4   Metcalf,   S.'j?,   (1842.) 
"  We  call  this  decision  an  imj)ortant  one," 
says  George  Bemis,  Esq.,  in  an  interesting 
article  in_  the  Law  Reporter,  January, 
1847,  p.   387,    "because    in  connection 
with  a  class  of  cases  which  have  begun  to 
form  a  line  of  precedents  in  the  Massa- 
chusetts courts,  Josslyn  v.  The  Common- 
wealth, 6  Metcalf,  236 ;  Devoe  v.  The  Com- 
monwealth, 3  Metcalf,  316  ;  Commonwealth 
V.  Squire,  1  Metcalf,  258,  the  old  land- 
marks are  fast  vanishing  in  the  jurispru- 
dence of  that  respectable  Commonwealth, 
before  the  supposed  efficacy  of  statute 
phraseology,  —  phraseology,  too,  which  has 
hardly  changed  a  whit  for  the  last  half, 
centuiy,  and  under  which  common-law 
technicalities  have  hitherto  been  deemed 
indispensable."    See  also  an  article  by  thi 
same  gentleman  in   The   Monthly   Law 
Reporter,  (n.  s.)  vol.  vi.  p.  199. 

"  But  if  the  word  burglariously,  in  the 
indictment,  were  merely  misspelt,  and 
were  idem  sonans,  as  if  it  were  berglan- 
ously  instead  of  burglariously,  such  error 
would  not  vitiate  the  indictment."  Wil- 
liams V.  Ogle,  2  Strange,  ■  889 ;  Shakes- 
peare's case,  10  East,  83  ;  Archbold,  Crim. 
PI.  (London  ed.  1853,)  174. 

Lord  Hale  complains  of  the  strictness 
necessary  to  be  observed  in  these  techni- 
calities of  indictments.  "In  favor  of  life," 
he  says,  "  great  strictness  has  been  in  all 
times  required  in  points  of  indictments, 
and  the  truth  is,  that  it  is  grown  to  be  a 
blemish  and  inconvenience  in  the  law  and 
the  administration   thereof.    More  offen- 


1  Lambard,  in  his  '-Justice,"  says  it  comes  from  "  Bower,"  an  inner  chamber. 
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ders  escape  by  the  over  easy  ear  given  to 
exceptions  in  indictments  than  by  their 
own  innocence,  and  many  times  gross 
murders,  burglaries,  robberies,  and  other 
heinous  and  crying  offences,  escape  by 
these  unseemly  niceties,,  to  the  reproach 
of  the  law,  to  the  shame  of  the  govern- 
ment, to  the  encouragement  of  villany, 
and  to  the  dishonor  of  God.  And  it  were 
very  fit  that  by  some  law  this  overgrown 
curiosity  and  nicety  were  reformed,  which 
is  now  become  the  disease  of  the  law,  and 
will,  I  fear,  in  time  grow  mortal,  without 
some  timely  remedy."  2  Hale,  P.  C.  193. 
But  it  must  be  remembered  that  ia  Hale's 
time  prisoners  had  not  the  benefit  of  the 
assistsftce  of  counsel  in  cases  of  felony  to 
the  extent  they  have  now,  except  in  high 
treason,  and,  in  addition  to  this,  that  the 
net  spread  by  an  indictment  for  burglary 
is  a  very  wide  one,  for  on  failure  of  proof 
of  the  actual  burglary,  a  prisoner  may  be 
convicted  according  to  the  circumstances 
of  the  case,  of  breaking  the  dwelling-house 
and  stealing  therein,  of  stealing  in  the 
dwelling-house  to  the  value  of  51,  or  of  a 
simple  larceny,  and  that  all  upon  one  in- 
dictment. 

^3)  With  regard  to  the  third  point 
mentioned  by  Hale,  the  words  /regit  el 
intravit,  —  Anglici,  "  broke  and  entered," 
are  both  necessary  to  support  jin  indict- 
ment for  burglary,  for,  as  we  have  already 
seen,  the  breaking  without  the  entry,  and 
the  entry  without  the  breaking,  are  insuffi- 
cient. 

In  an  indictment  under  the  statute  7  & 
8  Geo.  4,  ch.  29,  §  11,  the  words  ireak  out 
there  used  must  be  strictly  followed. 
"  The  prisoner  was  indicted  at  the  Cen- 
tral Criminal  Court,  February,  1835,  for 
that  he,  about  the  hour  of  six  in  the  night, 
of  the  27th  of  January,  at  the  parish  of 
St.  George,  Bloomsbury,  being  in  the 
dwelling-house  of  James  Henry  Hender- 
son, did  steal  a  cloak  and  other  articles 
enumerated,  and  having  committed  the 
said  felony,  about  the  said  hour,  felo- 
niously and  burglariously  did  break  to  get 
out  of  the  said  dwelling-house.  There  was 
a  second  count,  which  charged  that  the 
prisoner  being  in,  and  having  stolen,  did 
hreah  and  get  out.     Clarkson,  for  the  pris- 
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oner,  objected  that  the  indictment  was 
bad,  inasmuch  as  the  wt)rds  of  the  statute 
7  &  8  Geo.  4,  ch.  29,  §  11,  were  not  fol- 
lowed. Vaughan,  J.,  and  Patteson,  J., 
were  of  the  same  opinion,  and  the  jury 
were  charged  that  they  must  confine 
themselves  to  the  question  of  whether  the 
prisoner  was  guilty  of  the  simple  larceny." 
Rex  V.  Compton,  7  Carrington  &  Payne, 
139. 

(4)  With  regard  to  the  fo'urth  point, 
the  word  house  would  be  insufficient  to 
support  an  indictment  for  burglary.  Haw- 
kins, P.  C.  1,  ch.  30,  §  10.  But  Hawkins 
says,  in  a  subsequent  part  of  the  same  sec- 
tion, "  Staundeforde  and  Anderson  men- 
tioned precedents  of  indictments  of  bur- 
glary in  domo,  without  adding  mansionali; 
however,  the  constant  course  of  late  pre- 
cedents and  opinions  makes  it  certainly  a 
very  dangerous,  if  not  an  incurable  fault, 
to  omit  the  word  mansionalis  in  an  indict- 
ment of  burglary  in  a  house,  and  there- 
fore, without  question,  it  ought  always  to 
be  inserted,  where  the  truth  of  the  case 
will  bear  it."  The  term  mansion-house, 
domus  mansionalis,  used  by  Hale,  has 
grown  into  disuse,  and  has  become  con- 
fined in  its  application  to  houses  of  a 
larger  description  than  common,  and  the 
word  dwelling-house  is  now  generally  used. 
But  the  word  "  mansion-house "  suffi- 
ciently describes  a  dwelling-house.  Com- 
monvjfalth  v.  Pennock,  3  Sergeant  & 
Eawle,  199. 

The  indictment  must  lay  with  precision 
whose  dwelling-house  it  is  in  which  the 
burglary  has  been  committed,  and  if  this 
be  not  laid  correctly  there  can  be  no  con- 
viction either  for  burglary  nor  for  a  lar- 
ceny committed  in  such  dwelling-house,  to 
the  value  of  51.  "At  the  Old  Bailey  Feb- 
ruary session,  1783,  the  prisoner  was  in- 
dicted for  burglary  in  the  dwelling-house 
of  John  Snoxall,  and  stealing  goods 
therein,  the  property  of  Ann  Lock.  It 
appeared  that  it  was  not  the  dwellu^- 
house  of  Snoxall,  and  it  was  therefore  held 
by  Biiller,  J.,  and  Gould,  J.,  that  the  pris- 
oner could  not  be  found  guilty  either  of 
the  burglary  or  of  stealing  to  the  amount 
of  40s.  in  the  dwelling-house,  under  the 
12  Anne,  ch.  7,  for  it  ia  essential  in  both 
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cases  to  state  in  the  indictment  the  name 
of  the  person,  in  whose  house  the  offences 
are  committed."  While's  case,  1  Leach, 
C.  C.  (4th  ed.)  252 ;  2  East,  P.  C.  513. 
So  in  October,  1785,  "William  Wood- 
ward was  indicted  for  stealing  in  the 
dwelling-house  of  Sarah  Lunns.  It  ap- 
peared in  evidence  that  her  name  was 
Sarah  London.  Sergeant  Adair,  Kecor- 
der,  held  the  variance  fatal  to  the  capital 
part  of  the  indictment."  Woodwar(Ps 
case,  1  Leach,  C.  C.  (4th  ed.)  116,  note. 
In  Ohio,  it  is  sufficient  to  lay  the  owner- 
ship of  the  house  in  a  married  woman  who 
lives  apart  from  her  husband,  and  has  the 
occupancy  and  control  of  the  dwelling. 
Dueler  v.  The  State,  18  Ohio,  308. 

In  Cole's  case,  M.,  37  &  38,  Eliz.  B.  K., 
"  an  indictment  quod  shopam  cujusdam 
Kicardi  (without  adding  the  surname) 
burglaritfir  et  felonice  fregit  et  intravit,  it 
was  admitted  for  the  matter  by  the  Court 
of  King's  Bench  to  be  good ;  but  doubted 
whether  it  was  good,  on  account  of  the 
omission  of  the  surname."  Cole's  case,  1 
Hale,  P.  C.  558.  The  reporter,  however, 
says  it  was  holden  good.  Moor,  466 ;  2 
East,  P.  C.  513.  In  Moor  it  is  said,  that  a 
blank was  left  for  the  surname. 

In  3  Chitty,  Crim.  Law,  1098,  it  is  said, 
"  that  there  can  be  little  doubt  that  at  the 
present  day  such  an  omission  would  be 
considered  as  material."  1  Kussell,  by 
Greaves,  826.  '■  In  all  cases  of  this  de- 
scription, if  there  be  any,  the  slightest 
doubt,  whether  the  house  broken  and  en- 
tered should  be  described  as  the  dwelling- 
house  of  A.,  B.,  or  C,  the  pleader  should 
obviate  the  difficulty  by  inserting  counts 
alleging  it  to  be  the  dwelling-house  of  A., 
B.,  and  C.  respectively."  Archbold,  Crim. 
PI.  323.  The  word  "of"  sufBciently  al- 
leges the  ownership  of  the  property.  Com- 
monwealth V.    Williams,  2   Cushing,  582. 

Burglary  may  be  committed  in  a  church, 
at  common  law.  Regina  v.  Baker,  3  Cox, 
C.  C.  581,  (1849.)  In  this  case.  Alder- 
son?  B.,  said  J  "  I  take  it  to  be  settled  law, 
that  burglary  may  be  committed  in  a 
church,  at  common  law.  I  so  held  lately, 
on  circuit.  See  Regina  v.  Nicholas,  1 
Cpx,  C.  C.  218.  An  indictment  for  bur- 
glary in'  a  church  need  not  lay  the  offence 


as  committed  in  a  dwelling-house.  "  An 
indictment,"  says  Hale,  "  quod  felonicfe  et 
burglariter  fregit  et  intravit  ecclesiam  pa- 
rochialem  de  D.  eS  intentione,  is  a  good 
indictment  for  burglary,  for  ecclesia  is 
domus  mansionalis."  1  Hale,  P.  C.  556. 
But  it  is  not  necessary  to  say,  that  a 
church  is  a  mansion-house,  for  burglary  in 
a  church  is  -a  distinct  burglary  of  itself. 
And  Coke  says :  "  They  be  burglars 
which  break  any  house  or  church  in  the 
night,  although  they  take  away  nothing." 
Coke,  3  Inst.  65.  In  the  case,  therefoife, 
of  a  burglary  in  a  church,  the  indictment 
should  lay  that  the  prisoner  feloniously 
and  burglariously  broke  and  entered  the 
parish  church  of  the  parish  to  wMch  it 
belongs,  with  intent,  etc.,  according  to  the 
circumstances  of  the  case.  2  East,  P.  C. 
512;  1  Kussell,  by  Greaves,  826  ;  see  also 
1  Hawkins,  P.  C.  ch.  38,  §  10.  In  some  of 
the  United  States,  this  offence  is  now  pro- 
vided for  by  statute,  which  makes  it  a  dis- 
tinct felony  to  break  and  enter  any  church 
or  chapel,  and  steal  any  chattel  therein. 
But  in  a  very  recent  English  case,  Aldei> 
son,  B.,  ruled  that  the  acts  of  Parliament 
which  particularly  relate  to  offences  re- 
specting churches,  do  not  destroy  tlie» 
offence  at  common  law.'  Regina  v.  Baker, 
3  Cox,  C.  C.  581,  (1849.) 

Where  an  outjiouse  having  the  same 
protection  as  the  dwelling-house  under  the 
statute.  7  &  8  Geo.  4,  ch,  29,  §  13,  has 
been  broken  into,  the  offence  may  either 
be  laid  to  have  been  committed  in  the 
dwelling-house,  or  in  the  building,  parcel 
thereof.  "  In  Garland's  case,  the  jury 
found  specially  that  the  prisoner  broke 
and  entered  in  the  night  time,  (with  in- 
tent to  steal,)  an  outhouse  in  the  posses- 
sion of  George  Shore,  and  occupied  by 
him  with  his  dwelling-house,  mentioned  in 
the  indictment,  and  separated  therefrom 
by  an  open  passage  eight  feet  'wide ;  and 
that  the  said  outhouse  was  not  connected 
with  the  said  dwelling-house  by  any  fence 
including  both.  In  Easter  Teiim,  16  Geo. 
3,  the  judges  were  of  opinion  that  there 
should  be  judgment  for  the  prisoner,  for 
the  jury  should  have  found  it  parcel  of  the 
dwelling-house  if  it  were  so."  Rex  v.  Gar- 
land, Somerset  Lent  Assizes,  1776,  from 
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Mr.  J.  Gould's  MS.,  2  East,  P.  C.  493. 
So  also  in  Dohhs's  case,  the  prisoner  ivas 
indicted  for  burglary  in  the  stable  of 
James  Bayley,  part  o/his  dwelIing-hous6. 
Dobis's  case,  2  East,  P.  C.  513. 

The  parish  in  which  the  dwelling-house 
or  church  where  the  burglary  has  been 
committed,  must  be  stated  th  the  indict- 
ment, and  proved  as  laid ;  a  variance 
would  be  fatal.  2  Starkie,  Crim.  PI.  437, 
note  z;  Arghbold,  Crim.  PI.  323;  Ros- 
coe.  Grim.  Ev.  363.  But  it  has  been  held, 
that  if  it  be  not  expressly  stated  where  the 
dwelling-house  is  situated,  it  shall  be 
taken  to  be  situated  at  the  place  named 
in  the  indictment  by  way  of  special  venue. 
Commonwealth  v.  Lamb,  1  Gray,  493 ; 
Koscoe,  Crim.  Ev.  363;  1  Russell,  by 
Greaves,  827.^ 

The  prisoner  was  tried  and  convicted 
before  Mr.  J.  Bayley,  at  the  Lancaster 
Summer  Assizes,  1824,  of  stealing  in  a 
dwelling-house,  but  a  doubt  having  occur- 
red whether  the  house  was  sufficiently  de- 
scribed in  the  indictment,  the  learned 
judge  submitted  the  point  to  the  consid- 
eration of  the  judges.  '  The  indictment 
stated,  that  the  prisoner,  on  the  6th  of 
August,  (5  Geo.  4,)  at  Liverpool,  in  the 
county  aforesaid,  one  coat,  value  40s.,  of 
the  goods  and  chattels  of  Daniel  Jackson 
in  thejjwelling-house  of  William  Thomas, 
then  and  there  being,  then  and  there 
feloniously  did  steal,'  etc.  The  doubt 
was,  whether  it  should  not  have  been 
stated,  'in  the  dwelling-hoffll  of  Wil- 
liam Thojnas  there  situate.'  Indictments 
for  burglary  and  arson  generally  contain 
such  a  statement,  and  so  do  indictments 
for  breaking  a  house  in  the  daytime,  or 
demolishing  a  house.  In  Michaelmas 
Term,  1824,  the  judges  met  and  consid- 
ered this  case,  and  held  that  the  indict- 
ment showed  sufficiently  that  the  house 
was  situate  at  Liverpool,  and  that  the  con- 
\icti(Hfwa3  therefore  proper.  Bex  v. 
Napper,  1  Moody,  C.  C.  44. 

So  also  in  the  case  of  Regina  v.  Brookes, 
tried  for  burglary  at  the  Worcester  Spring 
Assizes,  1842,  before  Mr.  J.  Patteson. 
The  indictment  stated,  that  John  Brookes, 
late  of  the  parish  of  Norton  Juxta  Kemp- 
sey,  in  the  county  of  Worcester,  laborer, 
and  others,  (naming  them,)  on  the  4th  day 


of  January,  1842,  in  the  night  of  the  same 
day,  with  force  and  arms,  'at  Norton 
Juxta  Kempsey '  aforesaid,  in  the  county 
aforesaid,  the  dwelling-house  of  Thomas 
Hooke  there  situate,  feloniously  and  bur- 
glariously did  break  and  enter,  etc., 
(charging  a  burglary  in  the  usual  form, 
and  the  stealing  of  certain  articles  therein 
mentioned.) 

Whitmore,  for  the  prisoner,  submitted 
that  this  indictment,  as  to  the  burglary, 
was  bad,  because  the  place,  Norton  Juxta 
Kempsey,  at  which  the  oflfence  was  alleged 
to  have  been  committed,  was  not  described 
by  some  word,  importing  some  known 
division  of  the  county,  such  as  parish,  vill, 
chapelry,  or  the  like. 

Patteson,  J.  I  think  that  the  name 
of  the  place,  Norton  Juxta  Kempsey,  is 
sufficient  of  itself,  without  calling  it  either 
a  parish,  or  a  vlU,  or  any  thing  of  that 
kind.  Regina  v.  Brookes,  Carrington  & 
Marshman,  544.  See  Wood's  ease,  1 
Lewin,  C.  C.  36. 

Where  an  indictment  alleges  a  dwell- 
ing-house to  be  situate  at  the  parish  afore- 
said, the  parish  last  mentioned  must  be 
intended.  "  The  prisoner  and  two  others 
were  indicted  at  the  Taunton  Spring  As- 
sizes, 1832,  before  Mr.  J.  Park,  for  that 
they  'of  the  parish  of  Walcot,'  in  the 
county  of  Somerset,  being  riotously  and 
tumultuously  assembled  at  the  parish  of 
St.  Peter  and  St.  Paul,  in  the  city  of 
Bath,  did  then  and  there  feloniously,  and 
with  force,  begin  to  demolish,  pull  down 
and  destroy  a  certain  house  of  John  Coo- 
per and  William  Bishop,  'situate  at  the 
parish  aforesaid.'  It  appeared  that  the 
house,  which  the  prisoners  had  begun  to 
demolish,  was  situate  in  the  parish  of'St. 
Peter  and  St.  Paul ;  but  it  was  objected 
by  Rogers  for  the  prisoners,  that  the 
parish  was  not  properly  laid,  because  two 
parishes  had  been  previously  laid,  and  the 
indictment  did  not  allege  (as  it  ought  to 
have  done)  that  the  house  was  in  the 
parish  last  aforesaid.  He  cited  as  an  au- 
thority 1  RoUe,  Rep.  223.  On  the  part 
of  the  Crown  it  was  urged,  that  the  ob- 
jection, if  of  any  weight,  ought  to  have 
been  the  subject  of  demurrer,  as  it  was 
only  an  ambiguity,  and  for  this  was  cited 
Walford  v,  Anthony,  8  Bingham,  75.    It 
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was  also  contended,  that  the  words  '■parish 
aforesaid '  referred  to  the  parish  of  St. 
Peter  and  St.  Paul,  the  last  antecedent ; 
and  Rex  v.  St.  Mary's,  Leicester,  1  Barne- 
well  &  Alderson,  327,  was  cited  as  de- 
cisive of  the  point.  Park,  J.,  after  con- 
sulting with  Mr.  J.  Gaselee,  stated,  that 
the  indictment,  in  his  opinion,  was  suffi- 
cient, but  still  he  thought  it  better  to 
reserve  ,  the  point.  His  lordship,  on  a 
following  day,  said  he  had  fully  considered 
the  point,  and  was  of  opinion,  that  the 
parish  aforesaid  must  relate  to  the  last- 
mentioned  parish,  and  that  the  indictment 
was  therefore  good."  Rex  v.  Richards,  1 
Moody  &  Robinson,  177;  Roscoe,  Crim. 
Ev.  363. 

The  prisoners  were  indicted  for  a  bur- 
glary at  the  Old  Bailey  Sessions,  1814,  in 
the  dwelling-house  of  William  Alexander 
Frampton,  in  the  parish  of  St.  Catharine 
Cree.  It  appeared  in  evidence,  that  a 
warehouse,  connected  and  occupied  with 
the  dwelling-house,  was  in  St.  Catharine 
Cree,  but  the  dwelling-house  itself  was  in 
the  parish  of  St.  Andrew  Undershaft. 
The  burglary  was  committed  in  the  ware- 
house. One  of  the  questions  reserved  for 
the  opinion  of  the  judges  was,  whetheir  the 
indictment  properly  laid  the  burglary  to 
have  been  committed  in  the  parish  of  St. 
Catharine  Cree,  but  the  judges  gave  no 
opinion  upon  this  point,  having  decided 
the  case  upon  another  ground.  Rex  v. 
Bennett,  Kussell  &  Kyan,  C.  C.  289 ;  Ros- 
coe, Crim.  Ev.  363 ;  Archbold,  C.  P.  323. 
Where  a  dwelling-house  is  partly  in 
one  parish  and  partly  in  another,  it  has 
been  held  correct  to  lay  the  offence  as 
committed  in  that  parish,  in  which  lies 
the  .part  of  the  house  so  broken  into. 

In  Regina  v.  Howell,  1  Cox,  C.  C.  190, 
the  prisoners  were  indicted  for  burglary 
at  the  Central  Criminal  Court,  March, 
1845,  before  the  late  Recorder,  upon  the 
following  indictment :  "  The  jurors  of  our 
sovereign  lady  the  Queen,  upon  their  oath 
present,  that  T.  Howell,  late  of  the  parish 
of  St.  Edmund  the  King  and  Martyr  in 
London,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  laborer ;  F. 
Smith,  late  of  the  same  place,  laborer,  and 
K.  Franklin,  late  of  the  same  place,  la- 
borer, on  the  tenth  day  of  January,  in  the 


eighth  year  of  the  reign  of  our  sovereign 
lady  Victoria,  by  the  grace  of  God,  etc., 
about  the  hour  of  ten  in  the  night  of  the 
same  day,  with  force  and  arms,  at  the  par- 
ish aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  the  dwelling-house  of 
George  Warriner,  there  situate,  feloniously 
add  burglariously  did  break  and  enter 
with  intent  the  goods  and  chattels,  in  the 
same  dwelling-house  then  and  there  being, 
feloniously  and  burglariously,  to  steal, 
take  and  carry  away ;  and  then  and  there, 
with  force  and  arms,  two  rings  of  the 
value  of  five  shillings,  of  the  goods  and 
chattels  of  Felix  Gatayes,  in  the  same 
dwelling-house  then  and  there  being  found, 
feloniously  and  burglariously  did  steal, 
take  and  carry  away,  against  the  peace  of 
our  lady  the  Queen,  etc."  '^ 

The  house  in  which  the  burglary  was 
committed  was  a  tavern,  of  which  George 
Warriner  was  the  proprietor,  and  Pehx 
Gatayes  was  a  guest  occupying  a  room  in 
the  said  tavern.  The  outer  door  of  the 
house  always  remained  opea  during  the 
day,  and  through  this  the  prisoners  had 
made  their  way  to  the  room  in  question, 
which  they  entered  by  means  of  a  skeleton 
key.  The  tavern  was  situated  within  two 
parishes,  the  boundary  line,  which  sepa- 
rated them,  running  through  the  room  of 
Gatayes.  The  door  of  the  house,  thp  door 
of  the  room,  and  a  greater  portion  of  the 
room  itself  were  in  the  parish  laid  in  the 
indictment ;  but  a  chest  of  drawers,  from 
which  the  nngs  were  abstracted,  was  in 
the  parish  of  St.  Michael,  Cornhill. 

Payne,  on  behalf  of  the  prisoner  Howell, 
submitted  that  there  was  a  variance  be- 
tween the  local  description  in  the  indict- 
ment and  that  proved.  The  prisoners 
were  alleged  to  be  of  a  certain  parish,  and 
this  was  referred  to  subsequently,  in  de- 
scribing the  dwelling-house  as  there  situate, 
meaning  the  parish  of  St.  Edmund  the 
King  and  Martyr ;  but  it  was  pr  Jfe  in 
evidence,  that  the  dwelling-house  was  sit- 
uate in  two  parishes,  and,  therefore,  the 
allegation,  which  was  a  material  one,  was 
not  sustained.  It  was  true  that  the  part 
of  the  house  broken  into  was  in  the  parish 
laid,  but  the  statement  was  not  that  the 
breaking  was  in  the  parish,  but  that  the 
dwelling-house  was  so.  He  then  referred  to 
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B£x  T.  Bennett,  Russell  &  Ryan,  C.  C.  289, 
ante,  p.  36,  where  a  somewhat  similar  point 
was  raised,  but  not  determined.  At  any 
rate  he  was  entitled  to  ask  of  the  prose- 
cutor whether  they  would  rely  on  the  bur- 
glary, or  relinquishing  that,  rest  their  case 
on  the  larceny  of  the  goods. 

B.  C.  Robinson  for  the  prosecution.  It 
is  not  less  true  that  the  dwelling-house  of 
a  party  is  in  a  particular  parish,  merely 
because  some  small  portion  of  it  is  in  an- 
other parish.  Every  part  material  to  the 
present  indictment  is  situated  as  laid,  and 
this  constitutes  the  distinction  between 
the  present  case  and  that  of  Rex  v. 
Bennett.  There  the  part  broken  was  not 
in  the  parish  laid,  but  was  assumed  to  be 
parcel  of  a  dwelling-house  situate  in  the 
alleged  parish.  A  single  dwelling,  part 
of  which  is  occupied  by  A.,  and  another 
part  by  B.,  may  be  taken  to  be  two,  so 
that  a  burglary  in  B.'s  portion  may  be 
alleged  to  be  in  his  dwelling-house.  This 
shows  that  a  house  is  severable  when  occu- 
pied by  two  persons,  and  why  may  it  not 
be  so,  when  occupied  by  one  ?  As  to  the 
goods  stolen  being  located  in  another  par- 
ish, it  is  immaterial,  since  there  is  no 
necessity  to  allege  stealing  at  all ;  break- 
ing, with  intent  to  steal,  is  the  gist  of  the 
charge,  and  as  there  were  other  goods  in 
the  same  room,  which  were  situated  in  the 
alleged  parish,  it  will  be  a  question  for  the 
jury  whether  the  intent  was  not  to  steal 
them,  as  well  as  those  which  were  actually 
stolen.  The  portion  of  the  indictment, 
therefore,  which  sets  out  the  stealing, 
may  be  rejected  as  surplusage,  as  far  as 
the  burglary  is  concerned.  But  still  the 
jury  may,  if  they  think  proper,  convict  of 
the  simple  larceny,  for  local  description  is 
for  such  purpose  unnecessary,  and  a  steal- 
ing being  alleged,  the  words  there  situate 
are  superfluous,  and  may  be  struck  out. 

The  Recoedeb.  The  common  sense  of 
the  matter  seems  to  me  to  be  that  the  dwell- 
ing-house may  be  laid  to  be  in  the  parish, 
where  all  the  acts  necessary  to  support 
the  charge  were  committed,  although  some 
part  of  it  is  in  another  parish ;  but  it  is 
for  you  to  consider  whether  it  may  not  be 
safer  to  rely  on  the  larceny  alone,  since, 
if  I  am  wroBg  in  my  view  of  the  point,  the 
whole  indictment  will  fail. 


B.  C.  RoUnson  submitted  that  he  was 
not  bound  to  elect,  and,  considering  that 
no  property  was  found  on  the  prisoners, 
though  they  were  immediately  appre- 
hended, the  jury  might,  perhaps,  think, 
that  the  larceny  was  not  sufficiently 
proved.  He  deemed  it  right,  therefore, 
that  the  whole  case  should  go  to  the 
jury. 

The  Recorder  (in  summing  up)  said : 
It  appears  to  me  that  the  indictment  is 
sufficient.  The  objection  relied  on  is,  that 
the  word  dwelling-house  has  relation  to  the 
whole  house,  and  that  as  the  whole  house 
is  not  in  the  parish  laid,  there  is,  there- 
fore, a  variance.  But  whatever  might 
have  been  the  mode  of  access,  or  whether 
we  take  the  outer  door,  or  the  door  of  the 
room  itself,  they  are  all  in  the  alleged 
parish.  It  might  have  been  charged  that 
the  dwelling-house  was  in  two  parishes, 
but  I  doubt  whether  that  could  have  been 
correct,  inasmuch  as  the  part  broken 
could  only  have  been  situated  in  one.  It 
is  true  that  the  local  description  must  be 
strictly  proved,  but  I  think  it  is  here  fully 
established  by  the  evidence.  I  would, 
however,  assuming  that  you  believe  the 
facts,  recommend  you  to  limit  your  ver- 
dict to  the  breaking  with  intent  to  steal, 
since  it  is  clear  that  the  stealing,  if  any, 
was  in  another  parish.  Or  you  may,  in 
your  discretion,  omitting  all  reference  to 
the  'burglary,  limit  your  verdict  to  the 
mere  stealing. 

The  jury  pronounced  the  following  ver- 
dict :  "  Guilty  of  the  offenee  of  burglary, 
in  the  parish  in  the  indictment  mentioned; 
uQt  guilty  of  stealing  the  goods." 

The  Recorder  respited  the  judgment 
until  he  should  have  an  opportunity  of 
consulting  the  judges  on  the  point  above 
raised.  On  a  subsequent  day,  the  Recor- 
der said  that  he  had  consulted  two  of  the 
learned  judges  on  the  above  case,  and 
they  were  of  opinion  that  the  evidence 
supported  the  indictment,  and  that  the 
convictioa  was  good.  Regina  v.  Hoioell, 
1  Cox.C.  C.  190. 

In  Regina  v.  Brookes,  Carrington  & 
Marshman,  543,  the  prisoners  were  indict- 
ed at  the  Worcester  Spring  Assizes,  1842, 
before  Mr.  J.  Patteson,  for  breaking  into 
a  warehouse.     The  indictment  charged 
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that  John  Brookes,  late  of  the  parish  of  St. 
Peter  the  Great,  in  the  city  of  Worcester, 
laborer,  John  Attwood,  late  of,  etc.,  (nam- 
ing all  the  other  prisoners,)  the  warehouse 
of  Henry  Webb,  and  another,  there  situ- 
ate, did  break  and  enter,  and  one  hundred 
knives,  etc.,  of  the  goods  and  chattels  of 
the  said  H.  Webb,  etc.,  then  and  there 
being  found,  then  and  there  feloniously 
did  steal,  take  and  carry  away.  It  ap- 
peared in  evidence  that  the  parish  of  St. 
Peter  the  Great  is  partly  situate  in  the 
county  of  Worcester,  and  partly  situate 
in  the  county  of  the  city  of  Worcester. 

Whitmore,  for  the  prisoners,  submitted 
that  the  description  of  the  parish,  as  laid 
in  the  indictment,  was  insufficient,  and 
that  the  locality  of  the  premises  being 
material  to  this  charge,  it  must  be  proved 
as  laid.  According  to  the  allegation  con- 
tained in  this  indictment,  the  whole  of  the 
parish  of  St. .  Peter  was  situate  in  the 
county  of  Worcester,  but,  according  to 
the  evidence,  a  part  only  of  that  parish 
was  so  situate. 

Patteson,  J.  I  am  of  opinion  that 
that  is  so,  and  the  prisoners  must  be  ac- 
quitted of  the  breaking  into  the  ware- 
house, but  they  may  be  convicted  of  the 
larceny.  Verdict,  guilty  of  larceny.  Re- 
gina  v.  Brookes,  Carrington  &  Marshman, 
543. 

So  also,  in  the  case  of  Rex  v.  Bullock,  1 
Moody,  C.  C.  324,  note,  which  was  an  in- 
dictment for  breaking  into  a  house  and 
stealing  goods,  the  house  was  laid  to  be  in 
the  parish  of  Saint  Botolph,  Aldgat«,  and  it 
was  proved  that  the  parish  was  Saint  Bo- 
tolph without  Aldgate.  The  learned  judge 
who  tried  the  case,  (Littledale,  J.,)  directed 
an  acquittal  ofthe  capital  part  of  the  charge, 
but  allowed  a  verdict  of  guilty  of  the  lar- 
ceny. He  afterwards,  however,  doubted 
the  propriety  of  the  conviction,  and  re- 
served the  point  for  the  opinion  of  the 
judges.  The  learned  judges  held,  that  as 
there  was  no  negative  evidence  of  there 
not  being  such  a  parish  as  Saint  Botolph, 
Aldgate,  the  conviction  was  right. 

Where  an  indictment  alleged  that  a 
burglary  was  committed  "  at  the  parish  of 
Woolwich,"  and  the  prosecutor  proved 
that  the  correct  name  of  the  parish  was 


"  Saint  Mary,  Woolwich,"  but  the  parish 
is  called  the  parish  of  Woolwich  in  the 
Central  Criminal  Court  Act  (4  &  5  Wm. 
4,  ch.  36,  §  2,)  it  was  held  by  Parke,  B., 
and  Bosanquet,  J.,  who  tried  the  case 
(November  Session,  1839,)  that  as  that 
act  showed  that  the  parish  was  known  by 
the  name  of  the  parish  of  Woolwich,  the 
indictment  was  sufficient.  Regina  v.  St. 
John,  9  Carrington  &  Payne,  40  ;  1  Rus- 
sell, by  Greaves,  827. 

In  all  cases  where  any  diflSculty  is  likely 
to  arise  respecting  the  local  description  of 
the  dwelling-house,  different  counts  should 
be  inserted  in  the  indictment,  varying  it 
according  to  the  circumstances. 

The  allegation  of  place,  as  of  time,  must 
be  repeated  in  the  averment  of  every  dis- 
tinct material  fact ;  but  after  the  place  has 
been  once  stated  vrith  certainty,  it  is  suffi- 
cient afterwards,  in  subsequent  allegations, 
to  refer  to  it  by  the  words  "  there,"  or 
"  there  situate,"  (iUdim  in  ancient  indict- 
ments,) and  the  effect  of  these  words  is 
equivalent  to  an  actual  repetition  of  the 
place.  1  Starkie,  Grim.  PI.  (2d  ed.)  58 ; 
1  Hale,  P.  C.  178  ;  2  Hawkins,  P.  C.  25, 
78.  It  is  however  usual,  in  modern  prac- 
tice, to  repeat  the  words,  "in  the  said 
dwelling-house,"  or,  "  in  the  said  dwelling- 
house  then  being,"  and,  "at  the  parish 
aforesaid,  in  the  county  aforesaid." 

An  indictment  for  housebreaking,  at  the 
Worcester  Summer  Assizes,  1841,  after 
charging  the  prisoner  with  breaking  and 
entering  the  house  in  the  usual  form, 
charged  that  he,  forty-two  pieces  of  the 
current  gold  coin  of  this  realm,  called  sov- 
ereigns, etc.,  in  the  '  same  dwelling-house 
then  and  there  being  found,  then  and  there 
feloniously  did  steal,  take  and  carry  away, 
etc.  Greaves,  for  the  prisoner,  objected 
that  the  words  "then- and  there,"  were 
insufficient,  and  there  ought  to  have  been 
added  to  them,  "  in  the  same  dwelling- 
house,"  but  Coleridge,  J.,  after  referring 
to  a  case  of  Regina  v.  Smith,  2  Moody  & 
Robinson,  115,  where  Patteson,  J.,  had 
held  a  similar  objection  valid,  said:  "I 
had  occasion  to  mention  that  case  to  my 
brother  Patteson,  and  he  seemed  to  think 
the  decision  was  incorrect.  I  think  the 
present  indictment  is  sufficiei#."    Regina 
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V.  Andreios,  Carrington  &  Marshman, 
121. 

Where  an  indictment  for  burglary,  at 
the  Welsh  Spring  Circuit,  1841,  charged 
that  the  prisoner  feloniously  and  burgla- 
riously, by  night,  the  dwelling-house  of 
one  John  Davies  did  break  and  enter, 
with  intent  one  Alice  Davies,  in  the  said 
dwelling-house  then  being,  violently,  and 
against  her  will,  then  and  there  feloniously 
to  ravish  and  carnally  to  know,  etc., 
(charging  burglary  with  violence  under 
the  statute.)  E.  V.  Williams,  for  the 
prisoner,  objected  that  the  indictment  was 
insufficient,  and  that  as  burglary  was  de- 
fined to  be  a  breaking  and  entering  of  the 
dwelling-house,  with  intent  to  commit  a 
felony  therein,  the  indictment  ought  to 
have  alleged  the  intent  to  be  to  ravish 
Alic.e  Davies  in  the  said  dwelling-house, 
and  not  merely  then  and  there.  Colt- 
man,  J.,  who  tried  the  case,  said  he  should 
certainly  not  stop  the  case  on  this  objec- 
tion, but  would  reserve  the  point,  if  nec- 
essary, for  the  consideration  of  the  judges. 
The  case  was  reserved,  but  the  above 
point  was  not  considered  by  the  learned 
judges,  but  they  were  all  of  opinion  .that 
the  breaking  and  entering  a  -  dwelling- 
house,  with  intent  to  commit  a  rape  {being 
the  point  submitted  to  their  consideration,) 
was  not  a  crime  which  included  an  as- 
sault. Regina  v.  Watkins,  Carrington  & 
Marshman,  264 ;  2  Moody,  C'  C  217. 

In  England,  since'the  7  Geo.  4,  ch.  64, 
if  a  burglary  be  committed-  within  500 
yards  of  the  boundary  of  a  county,  the 
offenders  may  be  tried  in  the  adjoining 
county.  1  Russell,  827.  The  12111  sec- 
tion of  that  statute  (which  repealed  the 
2  &  3  Edw.  6,  ch.  24,  §  2,  whereby  it  was 
required  that  trial  for  murder  should  be 
in  the  county  whese  the  death  happened,) 
purporting  to  be  for  the  more  effectual 
prosecution  of  ofi'ences  committed  near 
the  boundaries  of  counties,  or  partly  in 
one  county  and  partly  in  another,  enacts, 
"  that  where  any  felony  or  misdemeanor 
shall  be  committed  on  the  boundary,  or 
boundaries,  of  two  or  more  counties,  or 
■within  the  distance  of  500  yards  of  any 
such  boundary  or  boundaries,  or  shall  be 
begun  in  one  county  and  completed  in 


another,  every  such  felony  or  misdemeanor 
may  be  dealt  with,  inquired  of,  tried,  de- 
termined and  punished  in  any  orthe  said 
counties,  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  there- 
in." An  indictment  for  burglary,  which 
had  been  found  by  the  grand  jury  for  the 
county  of  Hereford,  at  the  Spring  Assizes, 
1829,  alleged  the  burglary  to  have  been 
committed  "at  the  parish  of  English 
Brickner,  in  the  county  of  Gloucester, 
within  500  yards  of  the  boundary  of  the 
county  of  Hereford."  ■  Upon  the  arraign- 
ment of  the  prisoners  at  Hereford,  it  was 
objected  that  the  indictment  was  bad,  on 
the  ground  that  the  7  Geo.  4,  ch.  64,  §  12, 
only  applied  to  larceny  and  other  transi- 
tory felonies,  and  jiot  to  felonies  which 
were  local  in  their  nature  ;  but  the  learned 
judge  who  tried  the  case  (Parke,  B.)  held 
that  the  indictment  was  good,  the  effect 
of  the  7  Geo.  4,  eh.  64,  §  12,  was  to  give 
adjoining  counties  concurrent  jurisdiction 
over  1000  yards;  that  the  words  "dealt 
with,"  applied  to  justices  of  the  peace, 
who  had  consequently  jurisdiction  over 
500  yards  in  the  adjoining  county  to  that 
in  which  they  were  qualified  to  act ;  that 
the  words  "inquired  of"  applied  to  the 
grand  jury  ;  "  tried"  to  the  petit  jury,  and 
"  determined  and  punished  "  to  the  courts 
of  sessions  and  assizes.  Sex  v.  Ruck,  1 
Russell,  by  Greaves,  827,  from  MS.  by  C. 
S.  G. ;  Roscoe,  Crim.  Ev.  252. 

(5.)  We  have  now  arrived  at  the  fifth 
qualification,  given  us  by  Hale  as  essen- 
tial to  support  an  indictment  for  burglary. 
"It  must  be  alleged  that  the  prisoner 
committed  a  felony  in  the  same  house,  or 
that  he  broke  and  entered  the  house  to 
the  intent  to  commit  a  felony."  1  Hale, 
P.  C.  550.  Here  there  are  two  allegations, 
either  of  which  is  sufficient  to  support  an 
indictment  for  burglary,  for  we  may  either 
say  that  the  prisoner  burglariously  broke 
and  entered  with  the  intent  to  commit 
felony,  or  if  the  evidence  can  suppoijkthe 
charge  of  felony  actually  committed^  we 
may  lay  that  the  prisoner  actually  com- 
mitted the  felony  without  laying  the  in- 
tent, for  the  intent  may  be  inferred  from 
the  facts  of  the  case. 

"  The  commission  of  felony,"  Lord  Hale 
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observes,  "  is  sufficient  evidence  of  the 
intention."  Sex  v,  Locost  and  Villers,  \ 
Hale,  P.  C.  560 ;  Kelyng,  30 ;  Common- 
wealth V.  Hope,  22  Pickering,  1,  5. 

With  regard  to  the  first  allegation  above 
mentioned  by  Hale,  where  the  indictment 
lays  the  actual  commission  of  felony,  with- 
out laying  the  intent,  the  actual  commis- 
sion of  felony  must  be  proved.  One  was 
indicted  for  burglary  and  stealing  goods, 
and  it  appeared  that  there  were  no  goods 
stolen,  but  a  burglary,  with  intent  to  steal, 
and  not  being  so  laid  as  it  ought  to  have 
been.  Lord  C.  J.  Holt  directed  the  pris- 
oner to  be  acquitted.  O.B.  Oct.  1700  ; 
2  East,  P.  C.|514.  See  also  the  judgment 
of  BuUer,  J.,  in  Vandercomb  and  Abboifs 
case,  2  East,  P.  C.  519,  520,  521.  So 
also  if  an  indictment  for  burglary  charge 
an  actual  rape,  evidence  of  an  assault, 
with  intent  to  ravish,  will  not  support  it. 

Where  an  indictment  for  burglary 
charges  an  actual  stealing  of  goods,  the 
owner  of  such  goods  must  be  correctly 
named,  Jones  and  Bever's  case,  Kelyng, 
62,  although  this  case  has  been  overruled 
upon  another  point.  "  Where  the  indict- 
ment was  for  breaking  and  entering,  etc., 
the  house  of  J.  Davis,  with  intent  to  steal 
the  goods  of  J.  Wakelin,  and  there  was  no 
such  person  who  had  goods  in  the  house ; 
but  J.  Wakelin  was  put  by  mistake  for  J. 
Davis,  the  prisoner  was  entitled  to  an  ac- 
quittal, and  it  was  ruled  that  the  words 
'J.  Wakelin'  could  not  be  rejected  as 
surplusage,  for  the  words  were  sensible 
and  material,  it  being  material  to  lay  truly 
the  property  in  the  goods,  and  without 
such  words  the  description  of  the  offence 
would  be  incomplete."  Jenks's  case,  2 
East,  P.  C.  514  ;  2  Leach,  (4th  ed.)  774; 
3  Greenleaf  on  Ev.  (3d  ed.)  §  17. 

But  it  appears  that  if  the  name  of  the 
goods  has  once  been  correctly  stated  in 
the  indictment,  an  error  in  a  subsequent 
part  will  not  vitiate  it.  In  Regina  v. 
Rud0  Gloucester  Spring  Assizes,  1841, 
Coleridge,  J.,  seemed  clearly  of  opinion 
that  an  indictment  for  murder,  which  al- 
leged an  assault  on  Martha  Sheddon,  and 
that  the  prisoner,  the  said  Margaret  Shed- 
don, did  strike,  etc.,  was  not  therefore 
bad.    1   Russell,  825,  note  by  Greaves. 


And  in  Rex  v.  Exminster,  6  Adolphus  & 
Ellis,  598,  where  an  assignment  of  Eliz- 
abeth Mathews,  as  an  apprentice  to  the 
Kev.  Thomas  Melhuish,  mentioned  her 
subsequently  as  Elizabeth  Melhuish,  this 
error  in  the  surname  was  held  by  Lord 
Denman  and  Littledale,  J.,  the  rest  of  the 
court  concurring,  not  to  vitiate  the  assign- 
ment. 

A  bailee  may  have  such  property  in 
goods,  as  to  be  considered  the  owner  of 
them,  if  an  indictment  for  burglary  with 
intent  to  steal  the  goods,  or  an  indictment 
alleging  the  actual  stealing  of  them,  lay 
the  ownership  in  him.    The  State  v.  Ayer, 
3  Foster,  (N.  H.)    301.      The   prisoner 
was  indicted    at  the    Central    Criminal 
Court,  November,   1830,  before  Mr.  J. 
Bosanquet  for  breaking  and  entering  the 
dwelling-house  of  Louis  Ryezor,  and  steal- 
ing a  watch,  the  property  of  David  Miers. 
It  was  proved  by  Mr.  Miers  that  the  house 
was  taken  by  his  brother-in-law  Mr.  Rye- 
zor,  and  that  the  witness,  who  lived  on  his 
own  property,  carried  on  his  business  of  a 
silversmith  there,  for  the  benefit  of  Mr. 
Eyezor  and  his  family,  but  had  himself  no 
share  in  the  profits,  and  no  salary.    He 
stated  that  he  had  power  to  dispose  of  any 
part  of  the  stock,  which  was  worth  near 
3,000Z.,  and  that  he  might,  if  he  pleased, 
take  nioney  from  the  till  as  he  wanted  it, 
but  he  should  inform  his  brother-in-law 
that  he  had  done  so.    He  also  stated,  that 
he  sometimes  bought  goods  for  the  shop, 
but  that  sometimes  his  brother-in-law  did 
so ;  with  respect  to  the  breaking,  he  stated 
that  a  pane  of  glass  in  the  shop  window 
had  been  cut  for  as  much  as  a  month  be- 
fore, but  that  there  was  no  opening  what- 
soever, as  every  portion  of  the  glass  re- 
mained exactly  in  its  place,  and  that  at 
the  time  of  the  theft,  "he  both  saw  and 
heard  the  prisoner  put  his  hand  through 
the  glass  and  take  the  watch.    Horry,  for 
the  prisoner,  submitted,  first,  that  as  Mr. 
Miers  exercised  so  much  dominion '  over 
the  stock  in  the  shop,  he  ought  to  have 
been  described  as  a  partner  with  Ryezor ; 
and,  secondly,  that  as  the  glass  of  the  win- 
dow had  been  cut  before,  there  was  no 
breaking.    Bosanquet,  J.,  said :  Upon  this 
evidence  Mr.  Miers  was  a  bailee  of  the 
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stock,  and,  therefore,  in  a  case  of  this 
kind,  the  property  may  be  ■well  laid  in 
him;  and  with  respect  to  the  breaking, 
that  is  quite  sufficient  to  support  the  pres- 
ent indictment.  Verdict,  guilty.''  llegina 
V.  Bird,  9  Carrington  &  Payne,  44. 

An  indictment  under  the  statute  7  &  8 
Geo.  4,  eh.  2.9,  §  11,  for  breaking  out  of  a 
dwelling-house,  having  committed  felony 
therein,  must,  if  the  felony' be  in  having 
stolen  goods,  allege  the  ownership  of  them 
exactly,  as  in  an  indictment  for  bur- 
glary at  common  law,  and  such  allegation 
must  be  proved  as  laid.  So,  also,  an 
indictrjjent  under  the  1  Vict.  ch.  86,  §  2, 
for  burglary  with  violence,  must  state  the 
person  against  whom  violence  has  been 
proved,  and  the  proof  must  correspond 
with  such  allegation.  "  The  prisoners 
were  indicted  before  Alderson,  B.,  at  the 
Monmouth  Spring  Assizes,  1838,  for  bur- 
glary with  violence,  under  the  7  Wm.  4 
&  1  Vict.  ch.  86,  §  2.  The  indictments 
charged  them  with  having  committed  a 
burglary  in  the  dwelling-house  of  Sarah 
Williams,  and  strucl^David  James.  The 
■  burglary  was  prove*  ;  but  it  appeared 
that  the  name  of  the  person  struck  was 
Jones,  and  not  James.  Alderson,  B.,  hav- 
ing conferred  with  Gurney,  B.,  said :  We 
neither  of  us  entertain  any  doubt  on  this 
point.  The  indictment  must  allege  both 
the  burglary  and  the  striking,  and  the 
proof  must  correspond  with  the  indicts 
ment.  Verdict,  guilty  of  simple  bur- 
glary." Regina  v.  Parfill,  8  Carrington  & 
Payne,  288. 

In  an  indictment  for  burglary  contain- 
ing a  charge  of  stabbing,  cutting,  or 
wounding,  under  the  statute  7  Wm.  4  & 
1  Vict.  ch.  86,  §  2,  it  is  not  necessary  to 
state  the  Instrument  or  means  by  which 
the  injury  has  been  inflicted;  and  such 
statement,  if  made,  does  not  bind  the 
prosecutor  to  prove  the  violence  done  by 
such  means,  Rex  v.  Briggs,  1  Moody,  C. 
C.  318  ;  Arohbold,  Grim.  PI.  329.  In  this 
case,  the  first  count  of  the  indictment 
charged  the  prisoners,  that  they,  on  the 
9th  of  January,  &o.,  at  the  parish  of  Hat- 
field, &c., '  feloniously,  &c.,  with  a  certain 
stick,  and  with  their  feet,  did  strike,  kick, 
and  wound  William  Lyall  upon  his  head, 
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with  intent  to  maim  him,  against  the  stat- 
ute, &c.  The  second  count  stated  the 
intent  to  be  to  disfigure,  the  third  to  dis- 
able, the  fourth  to  do  some  grievous  bod- 
ily harm.  The  jury  found  the  prisoners 
guilty  of  vfounding  the  prosecutor,  with 
intent  to  do  some  grievous  bodily  harm ; 
but  they  stated  that  they  could  not  tell 
whether  the  wound  was  caused  by  a  blow 
from  a  stick  or  a  kick  with  a  shoe.  Upon 
an  objection  being  taken  by  the  counsel 
for  the  prisoners,  that  although  a  wound 
given  by  a  stick  might  be  within  the  stat- 
ute 9  Geo.  4,  ch.  31,  §  12,  a  wound  given 
by  a  foot  with  a  shoe  on  it  was  not ;  and 
that,  if  it  was,  the  mode  of  wounding  was 
not  properly  described  in  the  indictment, 
which  stated  it  to  have  been  done  with 
the  feet  only,  Mr.  J.  Littledale  thought  it 
right  to  reserve  the  point  for  the  consider- 
ation of  the  judges.  Afterwards,  in  Trin- 
ity Term,  1831,  the  case  having  been 
argued  before  all  the  judges  (except  Pat- 
teson,  J.)  by  CoUingliam,  for  the  prison- 
ers, their  lordships  unaniiliously  held,  that 
the  means  by  which  the  wound  was  in- 
flicted need  not  have  been  stated ;  that  it 
was  mere  surplusage  to  state  them,  and  that 
the  statepient  did  not  confine  the  crown 
to  the  means  stated,  but  might  be  rejected 
as  surplusage  ;  and  that,  whether  the 
wound  was  from  a  blow  with  a  stick  or 
a  kick  from  a  shoe,  the  indictment  was 
equally  supported,  and  they,  therefore, 
held  the  conviction  right.  1  Moody,  C.  C. 
322. 

Secondly.  "  An  indictment  for  bur- 
glary may  allege  an  intent  to  commit 
felony,  without  alleging  an  actual  felony 
committed.  But  in  this  case  care  must 
be  taken  that  the  actual  felony  done  cor- 
respond with  the  felony  laid,  as  intended 
to  be  done,  otherwise  the  indictment  will 
be  bad."  1  Hale,  P.  G  561 ;  2  East,  P.  C. 
514.  But  if,  in  committing  the  felony 
laid  in  the  indictment  as  intended  to  be 
committed,  a  person  commit  another  fel- 
ony, which  results  from  or  is  necessarily 
connected  with  the  felony  intended,  this 
will  not  vitiate  the  indictment.  For,  as 
East  observes,  (2  East,  P.  C.  514,)  "  it  is 
a  general  rule,  that  a  man  who  commits 
one  sort  of  felony,  in  attempting  to  com- 
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mit  another,  cannot  excuse  himself  upon 
the   ground  that  he   did  not  intend  the 
commission    of   that    particular    offence. 
Yet  this,  it  seems,"  he  adds,  "  must  be 
confineS  to  cases  where  the  offence  in- 
tended is  itself  a  felony ; "  according  to 
the  resolution  in   Ddbhs's  case,   2  East, 
P.  C.  513,  -who  -was  indicted  for  burglary 
in  breaking  and  entering  a  stable,  with 
intent  to  kill,  and  destroy  a  horse.    "  His 
object  being  not  to  kill,  but  to  prevent 
the  horse  from  running.  Lord  C.  B.  Par- 
ker held,  that  as  his  intention  was  not  fel- 
onious, but  a  trespass,  the  death  of  the 
horse,  resulting  from  his  act,  did  not  make 
his  offence  a  burglary."    The  same  fact, 
as  we  have  already  seen,  may  be  laid  with 
different  intents.     "  In  Thompson's  case, 
the  first  count  laid  the  fact  to  be  with  in- 
tent to  steal  the  goods  of  J.  D. ;   the 
second  count  laid  it  with  intent  to  kill 
and  murder  him.    Upon  objection  made, 
that  there  were  two  distinct  capital  charges 
in  the   same   indictment,  seven   judges, 
(being ,  all  who  were  present,)  held  the 
indictment  good.     They  said,  it  was  the 
same  fact  and  evidence,  only  laid  in  dif- 
ferent ways."    Rex  v.  Thompson,  2  East, 
P.   C.   515.     It  has  been  held  by  two 
learned  judges,  that  where  an  indictment 
charges  a  burglarious  breaking  and  enter- 
ing a  dwelling-house,  with  intent  to  steal, 
it  need  not  be  particularly  seated  whose 
goods    they   are    which    the    indictment 
chai'ges  the  intent  to  steal.    '^  The  pris- 
oner was  indicted  before  Mr.  J.  Colerido'e 
at  the  Hereford  Spring  Assizes,  1844,  for 
burglary.     The  first  count  of  the  indict- 
ment charged  that  the  prisoner,  &c.,  the 
dwelling-house  of  one  Elizabeth  Bird  fel- 
oniously and  burglariously  did  break  and 
enter,  with  intent  the  goods  and  chattels 
•in  the  said  dwelling-house  then  and  there 
being,  feloniously   and    burglariously  to 
steal,  take,  and  carry  away,  and  then  and 
there  feloniously  did  steal  five  taps  and  a 
quantity  of  wine,  beer,  cyder,  and  candles 
of  the  said  Elizabeth  Bird.    The  second 
count  was  exactly  similar,  but  charged  a 
breaking  of 'the  dwelling-house  of  Eliza- 
beth Bird  and  others,  and  laid  the  prop- 
erty stolen  to  be  in  Elizabeth  Bird  and 
others.    It  appeared  upon  the  evidence 


that  the  house  in  question  was  broken 
into  on  the  night  of  the  13th  of  January, 
184#,  and  the  goods  mentioned  in  t^e 
indictment  stolen ;  and  it  appeared  that 
Miss  Elizabeth  Bird  was  the  sole  tenant 
of  the  house,  but  that  she  and  two  other 
ladies  lived  in  it  in  common,  each  of  the 
three  contributing  an  equal  amount  to  the 
establishment,  and  that  the  articles  which 
had  been  stolen^  had  been  purchased  by 
Miss  Bird,  but  that,  at  the  end  of  the 
year,  they  would  be  paid  for  by  the  three 
ladies,  when  they  divided  the  expenses  of 
the  establishment.  It  was  objected  by 
W.  H.  Cooke,  counsel  for  the  prisoners, 
that  neither  of  the  counts  of  the  indict- 
ment was  proved,  as  the  evidence  showed 
that  the  house  of  Miss  Bird  was  broken, 
and  the  goods  of  the  three  ladies  were 
stolen. 

"Coleridge,  J.,  (after  having  conferred 
with  Parke,  B.)  :  We  think  that,  to  sup- 
port the  first  count  of  this  indictment,  it 
is  sufficient  to  prove  that  the  prisoner 
broke  and  entered  the  house  of  Miss  Bird 
in  the  night  time,  with  intent  to  steal  the 
goods  there  generafly;  and  that,  by  the* 
evidence  given  in  this  case,  the  first  count 
of  this  indictment  is  good."  Regina  v. 
Clarke,  I  Carrington  &  Kirwan,  421.  The 
case  of  Regina  v.  Lawes,  for  a  misde- 
meanor, had  been  decided  on  a  similar 
point.  The  indictment  charged  that  the 
prisoners,  "on  the  22d  day  of  August, 
1842,  with  force  and  arms,  at  the  parish 
of  Moulsford,  &e.,  the  dwelling-house  of 
Richard  Parsons,  there  situate,  unlaw- 
fully did  break  and  enter,  and  then  and 
there  unlawfully  were  in  the  said  dwelling- 
house  of  the  said  Richard  Parsons,  with 
intent  the  goods  and  chattels,  in  the  said 
dwelling-house,  then  and  there  being, 
feloniously  to  steal,  "take,  and  carry  away, 
against  the  peace,  &c.  The  prisoners 
being  convicted,  it  was  objected  by  Price, 
in  arrest  of  judgment,  that  the  indictment 
was  bad,  as  it  did  not  state  whose  goods 
the  prisoner  intended  to  steal.  Erskine, 
J.,  (after  having  conferred  with  Wight- 
man,  J.,)  said :  '  My  brother  WigMman 
concurs  with  me  in  thinking  that  the  in- 
dictment is  sufficient.' "  Regina  v.  Lawes, 
1  Carrington  &  Kirwan,  82. 
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When  the  indictment  charges  an  intent 
to  steal,  it  is  not  necessary  to  prove  an 
actual  stealing.  "  If  a  man,"  says  Hale, 
"  breaks  and  enters  a  house,  with  the  in- 
tent to  commit  a  felony,  though  he  attains 
not  that  intent,  but  takes  or  steals  nothing, 
this  is  burglary."  1  Hale,  P.  C.  562 ;  Dyer, 
99 ;  Staundeforde,  P.  C.  30.  And  Coke,  in 
his  definition  of  burglary,  expressly  says, 
"  whether  his  felonious  purpose  be  exe- 
cuted or  not."     Coke,  3  Inst.  63. 

The  decision  in  Furnival's  case,  and 
the  recommendation  there  given,  to  in- 
clude in  an  indictment  for  burglary  both 
an  intent  to  commit  felony  and  the  actual 
commission  of  the  felony,  has  been  con- 
sidered to  settle  the  practice  in  preparing 
such  indictments.  See  Commonwealth  v. 
Hope,  22  Pickering,  1 ;  Commonwealth  v. 
Tuck,  20  Pickering,  356 ;  Josslyn  v.  The 
Commonwealth,  6  Metcalf,  236  ;  Devoe  v. 
The  Commonwealth,  3  Metcalf,  316;  Lar- 
ned  V.  The  Commomoealih,  12  Metcalf, 
240;  Crowley  v.  The  Commonwealth,  11 
Metcalf,  575;  Kite  v.  The  Commonwealth, 

11  Metcalf,  681  ;    ITie  State  v.  Ayer,  3 
Foster,  (N.  H.)  301 ;  The  Slate  v.  Moore, 

12  New  Hampshire,  42;  The  State  v. 
Squires,  11  New  Hampshire,  37 ;  Comr 
nionwealth  v.  Brown,  3  Kawle,  207.  The 
passages  in  Lord  Hale,  which  the  judges 
refenred  to,  and  which  influenced  their 
judgment,  are  extremely  interesting,  and 
are  fully  entitled  to  be  transcribed  entire. 
He  says :  "  If  the  indictment  be  qu6d 
domum  mansionalem  J.  S.  felonic^  et  bur- 
glarit^r  fregit  et  intravit,  et  adtunc  et 
ibidem,  certain  goods  of  J.  S.  felonic6  et 
burglarit^r  furatus  fuit  cepit  et  asportavit, 
the  indictment  eompriseth  two  offences, 
burglary  and  felony,  and  therefore  he 
may  be  acquitted  of  the  burglary,  if  the 
case  be  so  upon  the  evidence,  and  found 
guilty  only  of  the  felony,  and  then  he 
shall  have  his  clergy ;  or  he  may  be 
acquitted  of  the  felony,  but  then,  qucere, 
■whether  he  can  be  found  guUty  of  the 
burglary,  because,  though  where  the  in- 
dictment eompriseth  burglary  and  felony, 
the  indictment  is  good,  though  it  be  not 
supposed  in  the  indictment  that  it  was  ea 
intentione  ad  bona  furandum,  for  the  act 
of  theft  beine  charged  at  the  same  time, 


it  is  a  sufficient  evidence  of  his  intention ; 
but  when  he  is  acquitted  of  the  felony, 
then  there  being  nothing  expressly  charged 
in  the  indictment  that  blirglarit^r  fregit, 
etc.,  eS.  intentione  ad  bona,  etc.,  felonic6 
furandum,  it  stands  single,  as  if  the  indict- 
ment had  been  of  single  burglary,  in  which 
case,  the  clause  of  eS.  intentione  ad  furan- 
dum, etc.,  had  been  necessary  to  complete 
a  single  Ijurglary.    It  seems,  therefore, 
necessary    in    such    cases,    not    only   to 
charge  him  that  in  nocte  et  burglaritSr  et 
felonice  domum,  etc.,  fregit  et  intravit  et 
bona,  etc.,  cepit,  but  also  further  to  say, 
ea  intentione  ad  bona  et  catalla,  etc.,  in 
e3,dem  domo  existentia  felonicfe  et  bur- 
glarit^r  furandum,  and  to  add,  also,  the 
particular  felony,   et    adtunc    et  ibidem 
unum  scyphum  argenteum,  etc. ;  and  then 
and  there  one  silver  cup,  and  then,  though 
he  be  acquitted  of  the  felony,  the  rest  of 
the  indictment  stands  good  against  him  as 
a  single  burglary,  and  he  may  be  con- 
victed of  it,  though  acquitted  of  the  fel- 
ony.   And,  I  think,  that  as  the  offences 
of  burglary  and  felony  may  be  found  in 
the   same  indictment,   so  three  offences 
may  be  found  in  the  same  indictment,  and 
if  he  be  acquitted  for  one,  he  may  be  con- 
victed of  the  other  two ;  and  it  may  be 
of  use  to  exclude  a  malefactor  from  his 
clergy.    Where  th^,  offence  is  great,  as, 
namely,  for  burglary  and  for  felony,  upon 
the  statute  5  &  6  Edw.  6,  ch.  9,  for  there 
may  be  an  offence  against  that  statute 
which  will  exclude  from  clergy,  and  yet 
not  amount  to  burglary ;  the  form  of  the 
indictment  may  run  thus  (Anglicfe)  :  That 
A.,  on  the  first  day  of  February,  in  the 
year  of  our  Lord,  &c.,  in  the  night  of  the 
same  day,  (he  omits  to  mention  the  pre- 
cise hour,)  with  force  and  arms,  the  dwell- 
ing-house of  B.,  &c.,  feloniously  and  bur- 
glariously did  break  and  enter,  with  intent 
the  goods  and  chattels  of  the  said  B.,  in 
the  said  dwelling-house,  then  being,  felo- 
niously and  burglariously  to  steal,  take, 
and  carry  away,  and  then  and  there,  with 
force  and  arms,  one  silver  cup  belonging 
to  the  said  B.,  in  the  said  dwelling-house, 
then  being,  feloniously  and  burglariously 
did  steal,  take,  and  'carry  away,  the  said 
B.  himself,  and  his  wife  and  children  and 
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servants  in  the  said  house  then  being,  con- 
trary to  the  peace,  &c. 

"And  note,  that  such'  an  indictment 
need  not  conclude  contrH  formam  statuti; 
it  is  sufficient  that  it  brings  the  case  so 
within  the  statute  as  to  exclude  clergy, 
and  so  upon  the  statute  23  Hen.  8,  ch.  1. 
By  that  statute,  '  All  persons  found  guilty 
of  robbing  any  church  or  chapel,  or  other 
holy  place,  or  of  robbing  any  person  in 
his  dwelling-house,  the  owner  of  the  same 
house,  his  wife,  children,  or  servants,  then 
being  within,  and  put  in  fear  and  dread 
by  the  same,  or  for  robbing  any  person  in 
or  near  the  highway,  and  those  that  are 
found  guilty  of  abetting,  procuring,  help- 
ing, or  counselling  thereof,  are  exempt 
from  the  benefit  of  clergy,  except  such  as 
are  in  the  order  of  subdeacon.'  1  Hale, 
P.  C.  517. 

"  And  upon  this  indictment,  if  it  falls 
out  upon  the  evidence  that  he  is  guilty  of 
the  burglary,  but  not  guilty  of  the  steal- 
ing, he  may  be  convicted  of  the  burglary, 
and  so  ousted  of  his  clergy,  though  he 
be  found  not  guilty  of  the  felony.  Again, 
though  he  be  found  not  guilty  of  the  bur- 
glary, because  it  may  be  the  breach  of 
the  house  was  in  the  daytime,  the  dweller, 
his  wife,  or  servants,  being  in  the  house, 
yet  he  may  be  found  guilty  of  the  felony 
within  the  qualifications  contained  in  the 
indictment,  pursuant  to  the  statute  of  5  &  6 
Edw.  6,  and  so  ousted  of  his  clergy ;  for 
that  is  not  confined  either  to  the  day  or 
night.  Again,  if  upon  the  evidence  it  ap- 
pears not  to  be  burglary,  because  done  in 
the  daytime,  nor  yet  felony  so  qualified  as  to 
exclude  from  clergy,  because  either  there 
was  no  act  of  breaking,  or,  if  there  were, 
yet  the  dweller,  his  wife,  or  servants, 
were  not  in  the  house,  he  may  be  con- 
victed of  common  larceny,  and  so  have 
benefit  of  clergy ;  and  so  much  of  bur- 
glary joined  with  larceny."  1  Hale,  P.  C. 
559,560,  561. 

Upon  this  passage  of  Hale  we  may  ob- 
serve, first,  that  if  the  indictment  charge 
only  what  he  terms  a  single  or  simple 
burglary,  (for  he  uses  both  expressions,') 
that  is,  a  burglarious  breaking  and  enter- 
ing in  the  night  time,  with  intent  to  com- 
mit a  felony,  and  any  one  of  the  requisite 


proofs  to  establish  the  burglary  fails,  as  if 
the  breach  or  entry,  or  the  time  or  the 
place,  or  the  ownership  of  the  dwelling-, 
house  be  not  made  out  by  the  evidence, 
but  an  actual  felony  be  clearly  proved, 
still  the  prisoner  cannot  be  convicted  ot 
that  felony,  for  it  was  not  charged  in  the 
indictment.  Any  one  of  the  ingredients 
of  the  burglary  having  failed,  the  whole 
indictment  falls  to  the  ground,  for  it  only 
charged  a  single  act  of  the  prisoner, 
namely,  a  burglarious  breaking  and  en- 
tering into  the  dwelling-house  of  A.  B., 
with  intent  to  commit  felony,  without  go- 
ing on  to  charge  the  actual  felony  com- 
mitted. This  would  be  the  case,  not  only 
in  a  larceny,  but  in  murder,  rape,  or  any 
other  felony.  And  the  converse  of  the 
proposition  is  equally  true  ;  for  if  an  in- 
dictment for  burglary  charge  an  actual 
commission  of  felony,  without  laying  the 
intent,  and  there  is  no  proof  of  the  actual 
commission  of  the  ■  felony,  the  prisoner 
must  be  acquitted  of  the  Isurglary  as  well 
as  of  the  felony,  for  the  indictment  con- 
tains but  one  charge,  namely,  a  burgla- 
rious breaking  and  entry  into  the  dwell- 
ing-house, and  a  commission  of  felony 
therein,  and  one  part  or  ingredient  of  the 
offence  charged  failing,  the  whole  indict- 
ment falls  to  the  ground.  And  the  rea- 
soning of  Buller,  J.,  in  Vandercomb'  and 
Abbott's  case,  2  East,  P.  C.  520,  is  to  the 
same  effect.  "The  crime  of  burglary," 
he  says,  "is  of  two  sorts :  first,  breaking 
and  entering  a  dwelling-house  in  the 
night  time,  and  stealing  goods  there  ;  sec- 
ondly, breaking  and  entering  a  dwelling- 
house  in  'the  night  time  with  intent  to 
commit  a  felony,  though  that  felony  be 
not  committed.  The  circumstance  of 
breaking  and  entering  the  dwelling-house 
is  essential  to  both,  but  it  does  not  of  itself 
constitute  the  crime  in  either ;  for  there 
must  be  a  felony  committed  or  intended, 
without  one  of  which  the  crime  of  burglary 
does  not  exist,  and  these  offences  are  so 
distinct  in  their  nature,  that  evidence  of 
one  will  not  support  an  indictment  for  the 
other.  For  example,  if  a  man  be  indicted 
for  breaking  and  entering  a  house  in  the 
night  time,  and  stealing  goods  there,  evi- 
dence that  he  broke  and  intended  to  steal 
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goods,  etc.,  or  to  commit  any  other  felony, 
would  not  support  the  indictment."  Upon 
this  passage.  East  subjoins  a  qucere,  as  fol- 
lows :  "  Q.  Whether  the  definition  of  the 
crime  be  not  solely  resolvable  into  the 
breaking,  etc.,  with  intent  to  commit  fel- 
ony, of  which  the  actual  commission  ia 
such  a  strong  presumptive  evidence,  that 
the  law  has  adopted  it,  and  admits  it  to  be 
equivalent  to  a  charge  of  the  intent  in  an 
indictment ;  and,  therefore,  an  indictment 
charging  the  breaking,  etc.,  with  intent  to 
steal,  is  said  to  be  supported  by  proof  of 
actual  stealing,  though  certainly  not  vice 
versa."    2  East,  P.  C.  520. 

And  Mr.  Greaves,  in  a  note  upon  Mr. 
J.  BuUer's  twofold  division  of  the  offence 
of  burglary,  remarks,  "  that  the  report  of 
his  judgment  has  stated  the  point  too 
largely,  as  it  seems  to  go  to  the  extent  of 
saying,  that  evidence  of  a  breaking  and 
entering,  and  a  felony  actually  committed, 
will  not  support  an  indictment  for  break- 
ing and  entering,  and  a  felony  intended; 
to  be  committed."  1  Russell,  by  Greaves, 
830,  note. 

We  may  observe  that  the  learned  judge, 
having  laid  down  his  proposition,  namely, 
"  that  there  must  be  a  felony  committed 
or  intended,  and  that  these  offences  are  so 
distinct  in  their  nature,  that  evidence  of 
one  will  not  support  an  indictment  for  the 
other,"  goes  on  to  prove  the  first  of  these 
propositions,  and  apply  it  to  the  case  then 
under  consideration,  but  leaves  the  second 
proposition  untouched.  It  is  beyond  all . 
doubt  that  evidence  of  a  felony  intended 
will  not  support  an  indictment  charging 
a  felony  committed  for  the  reasons  we 
have  above  given,  but  take  the  converse 
proposition,  and  how  can  the  intention  to 
commit  felony  be  better  inferred  than 
from  a  felony  actually  committed  ?  —  as 
in  the  case  of  Locost  v.  VUliers,  Kelyng, 
30.  Not  that  a  felony  committed  in  a 
dwelling-house,  after  breach  and  entry,  is 
an  absolutely  positive  proof,  amounting  to 
certainty,  and  excluding  all  other  suppo- 
sitions of  such  breach  and  entry  being 
made  to  commit 'that  felony.  A  man 
might  open  the  door  of  a  tavern  in  Lon- 
don at  night,  and  enter  for  the  purpose  of 
getting  liquor,  and  seeing  silver  lying  in 
6* 


the  bar  might  steal  it ;  here  the  commis- 
sion of  the  larceny  would  be  no  actual 
proof  that  the  entry  was  with  intent  to 
steal,  although  every  other  of  the  ingre- 
dients of  burglary  werq,  fully  satisfied. 
But  as  the  human  mind,  in  general,  can 
only  be  interpreted  by  actions,  the  case 
above  put  could  be  only  an  exception  to 
the  rule,  and  an  indictment  charging  a 
felony  intended  can  in  an  ordinary  way 
be  only  satisfactorily  made  out  by  pre- 
sumptive proof,  namely,  by  evidence  of 
felony  actually  committed,  and  the  jury 
must  infer  the  cause  from  the  conse- 
quence, instead  of  the  consequence  from 
the  cause.  On  the  other  hand,  if  the  in- 
dictment charge  a  burglarious  breach  and 
entry  with  intent  to  commit  felony,  and 
also  charge  the  actual  felony  committed, 
then  if  proof  fails  of  the  burglary,  as  if 
there  be  no  breach  or  no  entry,  or  if  it  be 
not  by  night,  or  the  house  laid  as  the 
dwelling-house  be  not  considered  by  law 
as  such,  or  if  the  ownership  of  such  dwell- 
ing-house be  not  correctly  laid,  still  the 
jury  may  convict  of  the  felony ;  or  if 
proof  fail  of  the  felony,  as,  e.  g.,  in  cases 
of  stealing,  if  there  be  no  asportation,  or 
of  rape,  if  an  assault  only  be  proved,  still 
the  jury  may  convict  of  what  Hale  ca(^ 
the  single  burglary.  The  statute  of  5 
Edw.  6,  ch.  9,  above  referred  to  by  Hale, 
was  as  follows :  "  If  any  person  be  found 
guilty,  according  to  the  laws  of  the  land, 
of  robbing  any  person  or  persons  in  his  or 
their  dwelling-houses,  or  dwelling-places, 
the  owner  or  dweller,  his  wife,  children, 
or  servants,  being  within  the  same  house 
or  place,  or  iu  any  place  within  the  pre- 
cincts thereof,  such  offender  shall  not  be 
admitted  to  clergy,  whether  the  owner  or 
dweller,  his  wife  or  children,  then  or  there 
being,  shall  be  waking  or  sleeping.  And 
also  he  that  robs  any  person  in  any  booth 
or  tent  in  any  fair  or  market,  his  wife, 
children,  or  servants,  then  being  within 
the  booth  or  tent,  shall  be  excluded  from 
clergy."  1  Hale,  P.  C.  520.  The  word  roJ- 
bing  here  seems  to  mean  stealing  from,  for 
the  statute  says,  the  punishment  shall  be 
the  same,  even  if  the  inmates  are  asleep. 

This  statute  has  been  repealed,  so  far  as 
it  relates  to  robbing  in  the  dwelling-house, 
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some  person  being  therein,  by  tbe  7  &  8 
Geo.  4,  ch.  27  ;  and  now  by  §  5  of  7  Wm. 
4  &  1  Vict.  ch.  86,  (England  and  Ire- 
land,) repealing  the  7  &  8  Geo.  4,  ch.  29, 
(England,)  and  9  Geo.  4,  ch.  45,  (Ire- 
land,) it  is  enacted,  that  "  whosoever  shall 
steal  any  property  in  any  dwelling-house, 
and  shall  by  any  menace  or  threat,  put 
any  one  being  therein  in  bodily  fear,  shall 
be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  bo  transported 
beyond  the  seas,  for  any  term  not  exceed- 
ing fifteen  years,  nor  less  than  ten  years, 
or  to  be  imprisoned  for  any  term  not  ex- 
ceeding'three  years.'' 

It  is  further  to  be  observed  upon  the 
passages    above    cited    from    Hale,  that 
■where  an  indictment  for  burglary  includes 
the  charge  of  an  actual  felony  committed, 
which  has  been  subjected  to  a  higher  pun- 
ishment by  statute,  it  need  not  concludB 
"  eontrSi  formam,etatuti."   A  fortiori,  where 
a  statute  has  reduced  the   punishment. 
This  rule  is,  however,  subject  to  the  pro- 
viso, that  the  felony  charged  in  the  indict- 
ment was  a  felony  before,  for  if  otherwise 
it  would  be  necessary  to  conclude  "  con- 
trary to  the  form  of  the  statute."    "  If  an 
offence,"  says  Plale,  "  were  felony  at  com- 
mon law,  but  a  special  act  of  parliament 
ousts  the  offender  of  some  benefit  (that 
the  common  law  allowed  him)  when  cer- 
tain circumstances  are  in  the  fact,  though 
the  body  of  such  "indictment  must  express 
those  circumstances,  according  as  they  are 
prescribed  in  the  statute,  yet  the  indict- 
ment must  not  conclude  '  control  formam 
statuti.'"     2  Hale,  P.  C.  190.    "But  if  a 
statute  only  makes  an  offence,  or  alters  an 
offence  from  one  crime  to    another,  as 
making  a  bare  misdemeanor  a  felony,  the 
indictment  for  such  new  made  offence,  or 
new  made  felony,  must  conclude  '  contrb, 
formam  statuti,'  or  otherwise  it  is  insuffi- 
cient."   2  Hale,  P.  C.  192.    And  with  this 
passage  from  Hale,  accords  the  case  of  Ann 
Davis,  given  in  Kelyng,  p.  32. 

"  At  the  gaol  delivery  for  Newgate,  hold- 
en  31st  August,  16  Car.  2,  my  Lord  Bridge- 
man,  myself,  and  my  brother  Wylde,  recor- 
der of  London,  being  present,  Ann  Davis 
was  indicted  for  murdering  her  male  bas- 
tard child,  and  the  indictment  was  not 


special,  as  the  statute  is,  for  concealing  it, 
etc.    But  the  indictment  was  —  quod  in- 
fantem  masculum    vivum    parturiit,    qui 
quidum  infans  masculus  adtunc-et  ibidem 
vivus  existens  natus    per    legem    hujus 
regni  Angliae  spurius  fait,  Anglic^, '  a  bas- 
tard,'—  and  then  goeth  on  in  the  ordinary 
form,  that  she  murdered  it,  and  doth  not 
conclude  '  contrk  formam  statuti.'    And  it 
was  doubted  by  us,  whether  the  indict- 
ment ought  not  to  be   special;  and  we 
caused  precedents  to  be  searched,  and  in 
2  Gar.  1,  there  was  a  special  indictment, 
but  after  4,  5  and  6  Car.  1,  all  the  indict- 
ments were   as  this  is.     And  Mr.  Lee, 
Clerk  of  the  Peace  for  London,  said  that 
the  form  was  altered,  and  made  as  it  is 
now  by  the  advice  of  the  judges,  at  that 
time ;  who  agreed  that  that  clause  which 
is  now  in  the  indictment  should  be  put  in, 
and  to  conclude  generally,  contrk  pacem, 
etc.,  and  not  to  conclude,  coutr^  formam 
statuti ;  for  murder  was  an  offence  at  com- 
tnon  law,  and  the  statute  declareth,  that 
where  the  child  is  concealed,  it  shall  be 
taken  to  be  born  alive ;  and  if  it  be  dead, 
it  shall  be  taken  that  it  was  murdered,  and 
so  the  statute  doth  not  make  a  new  offence, 
but  maketh  a  concealment  to  be  undenia- 
ble evidence  that  she  murdered  it,  and  so 
the  court  was  satisfied,  and  went  on  upon 
the  indictment."    Davis's  case,  Kelyng, 
32.     See  also  Hawkins,  P.  C.  2,  ch.  25, 
§116. 

It  has  been  decided  in  a  late  case,  that 
the  alterations  made  in  the  law  with 
respect  to  burglary  by  the  statute  7  Wm. 
4  &  1  Vict.  ch.  86,  as  to  the  hours  con- 
stituting night,  and  as  to  the  punishment, 
do  not  make  it  necessary  for  an  indict- 
ment for  burglary  to  conclude  "contrSi 
formam  statuti,"  as  the  alteration  with 
respect  to  the  hours  does  not  alter  the 
offence  itself,  and  the  mere  diminution  of 
the  punishment  does  not  make  that  con- 
clusion of  the  indictment  necessary. 

"  The  prisoners  were  indicted  before 
Mr.  J.  Erskine,  at  the  Oxford  Spring  As- 
sizes, 1843,  for  burglary.  The  indict- 
ment was  in  the  usual'  form,  charging  a 
burglary  with  intent  to  steal,  and  an 
actual  larceny,  but  did  not  conclude  '  con- 
trk  formam  statuti.'    Lee,  for  the  prison- 
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ers,  submitted  that  the  judgment  ought  to 
be  arrested,  because  the  indictment  did 
not  conclude  contrary  to  the  form  of  the 
statute.  He  cited  Archbold,  Crim.  PI. 
(9th  ed.)  p.  56.  Seeker,  for  the  prosecu- 
tion, cited  Regina  v.  Blea,  8  Carrington  & 
Payne,  735. 

"  Eeskinb,  J.    I  have  considered  the 
objection  to   this  indictment,  and  am  of 
opinion  that  the  indictment  is  sufficient. 
By  it  the  prisoners  are  charged  with  bur- 
glary, the  indictment  being  in  the   old 
form,  charging  a  breaking  and  entering  a 
dwelling-house  with  intent  to  steal,  and 
stealing  certain  goods,  and  the  objection 
is,  that  it  does  not  conclude  '  contr^  for- 
mam  statuti.'    The  objection  was  put  in 
two  ways ;   first,   on  the  ground  that  a 
recent  statute  had  altered  the  offence ;  and 
secondly,  that  the  punishment  had  been 
altered.     On  the  first  ground  it  was  said, 
that  the  statute  7  Wm.  4  &  1  Vict.  ch.  86, 
had  altered  the  offence  by  substituting  the 
hours  nine  and  six  for  the  old  hours,  and 
that,  therefore,  the  '  contr^  formam  sta- 
tuti '  became  i^essary.    It  appears  to  me 
that  the  offence  is  not  altered  by  the  stat- 
ute.   Burglary  is  the  breaking  and  enter- 
ing a  dwelling-house  in  the  night  time 
with  intent  to  commit  felony.     The  com- 
mon law  fixed  the  test  of  night  as  being, 
when  a  man's  features  could  not  be  dis- 
cerned.    This  was  found  to  be  inconven- 
ient, and  the  legislature,  by  the  statute  7 
Wm.  4  &  1  Vict.  ch.  86,  §  4,  has  enacted, 
'  that  so  far  as  the  same  is  essential  to  the 
offence  of  burglary,  the  night   shall  be 
considered,  and  is    hereby  declared    to 
commence  at  nine  P.  M.,  and  to  conclude 
at  si.x  A.  M.  on  the  next  succeeding  day.' 
This  does  not  at  all  alter  the  offence ;  and, 
therefore,  on  that  ground  the  present  in- 
dictment need  not  conclude   'contri  for- 
mam statuti.'    The  other  ground  for  the 
objection  was,  that  the  punishment  was 
altered  by  the  statute,  and  a  passage  from 
Mr.  Archbold's  work  on  the  (Sriminal  law 
was  cited,  as  showing  that  any  alteration 
of  the  punishment  made  the  conclusion 
'  contr^  formam  statuti,'  essential  to  the 
indictment ;  and  if  that  passage  had  been 
a  correct  transcript  of   the    passage   in 
Lord  Hale,  it  would  seem  that  the  conclu- 


sion, '  contrk  formam  statuti,'  was  required, 
even  when  the  punishment  was  reduced ; 
and  if  that  were  so,  the  indictment  for 
burglary,  horse-stealing,  larceny,  and  sev- 
eral other  offences  preferred  within  the 
last    few    years,    have    been    all    bad. 
However,  on  referring  to  the  passage  in 
Lord  liale,  it  does  not  appear  to  me  to 
point  to  a  case  like  this,  as  Lord  Hale 
says :  '  If  an  offence  be  at  common  law, 
and  also  prohibited  by  statute,  with  a  cor- 
poral or  other  penalty,  yet,  it  seems,  the 
party  may  be  indicted  at  common  law, 
and  then,  though  it  conclude  not  '  contrSi 
formam  statuti,'  it  stands  as  an  indictment 
at  common  law,  and  can  receive  only  the 
penalty  that  the  common  law  inflicts  in 
that  ca«e.     Thus,  an  indictment  for  a  riot 
is  good,  though  it  conclude  not  '  contrA 
formam  statuti,'  because  a  riot  is  an  offence 
at  common  law,  though  prohibited  also  by 
acts  of  parliament  under  severer_penalties. 
This  appears  to  apply  to  a  case  where 
there  had  been   a  common-law  offence, 
and  a  statute  has  afterwards  prohibited 
that  offence,  and  given  a' new  punishment. 
The  statute   7  Wm.  4  &  1  Vict.  ch.  86, 
merely  alters  the  punishment  by  reducing 
it,  and  the  words  of  the  statute  are,  '  that 
whosoever  shall  be  convicted  of  the  crime 
of  burglary,  shall  be  liable  to  be  traijs- 
ported,'  etc.     And  not,  '  whosoever  shall 
break  and  enter  a  dwelling-house  in  the 
night  time  with  intent  to  steal,  shall  be 
transported,'  etc.    I  am,  therefore,  of  opin- 
ion, that  this  statute,  not  having  altered 
the  offence,  and  not  having  prohibited  the 
offence,  but  merely  having   reduced  the 
punishment,  it  is  not  necessary  that  the 
indictment  shall  conclude    'against   the 
form  of  the  statute,'  and  the  presenttn- 
dictment  for  burglary  is,  therefore,  good." 
Regina  X.Polly,  1  Carrington  &  Kirwan,  77. 
In  a  note  to  the  above  case  the  reporter 
adds,  that  he  had  been  informed  by  Mr. 
Keating,  that  in  the  case  of  Regina  v.  An- 
drews,   for   horse-stealing,    tried   before 
Alderson,  B.,  at  the  Oxford  Summer  As- 
sizes, 1839,  he  took  a  similar  objection  to 
the  indictment,  which,  after  time  taken  to 
consider,  was  overruled  by   the  learned 
baron.    The  case  of  Regina  v.  Blea,  re- 
ferred to  in  Regina  v.  Polly,  by  the  coun- 


68 


LEADING  CEIMINAL  CASES. 


Barglary  —  Indictment. 


sel  for  the  prosecution,  was  decided  on  a 
similar  point. 

"  The  prisoner  was  indicted  before  Mr. 
J.  Patteson,  at  the  Oxford  Spring  Assizes, 
1839,  for  a  larceny  committed  after  a  pre- 
vious conviction.  The  indictment,  after 
alleging  the  subsequent  felony,  stated,  that 
the  prisoner  at  a  former  assize  held  at 
Oxford,  was  convicted  of  felony.  Cfreaves, 
(amicus  curim,)  mentioned  that  at  the 
preceding  Hereford  Sessions,  an  objection 
had  been  taken  by  J.  W.  Smith  to  a  pre- 
cisely similar  indictment  that  it  had  not 
concluded  '  contril  formam  statuti,'  which 
he  submitted  was  essential,  to  enable  the 
court  to  inflict  the  heavier  punishment 
under  7  &  8  Geo.  4,  ch.  28,  §  11,  and  that 
the  objection  had  been  overruled  by  the 
court,  who  were,  however,  anxious  to 
know  if  they  had  done  right. 

"Patteson,  J.  I  do  not  think  there 
is  any  thing  in  the  point.  The  indictment 
is  clearly  good."  Regina  v.  Blea,  8  Car- 
rington  &  Payne,  733. 

But  where  the  felony  charged  in  an  in- 
dictment for  burglary,  as  either  actually 
committed,  or  intended  to  be  committed, 
is  not  a  felony  at  common  law,  but  is  made 
so  by  statute,  it  is  necessary  that  the  in- 
dictment should  conclude  "  contrk  formam 
statuti."  "  In  the  case  of  Rex  v.  Pearson, 
Old  Bailey,  May,  1831,  where  an  indict- 
ment charged  the  prisoner  with  stealing  a 
bank-note,  upon  which  charge  he  was 
found  guilty,  judgment  was  afterwards 
respited  by  Littledale,  J.,  upon  its  having 
been  ascertained,  that  the  counts,  charging 
a  common  larceny  of  the  note,  did  not  con- 
clude '  Ajntrary  to  the  form  of  the  stat- 
ute,' and  the  case  was  reserved  for  the 
corfsideration  of  the  fifteen  judges,  who 
held  those  counts  bad  on  that  account." 
Regiiia  v.  Pearson,  5  Carrington  &  Payne, 
121;  4  Carrington .&  Payne,  578. 

Applying  this  case  to  an  indictment  for 
burglary,  to  break  and  enter  a  dwelling- 


house  by  night,  to  steal  a  bank-note,  or 
other  security  for  money,  would  clearly 
not  have  been  burglary  at  common  law, 
for  to  constitute  burglary  there  must  have 
been  a  felony  either  actually  committed, 
or  intended  to  be  committed ;  but  to  steal 
a  bank-note  was  no  felony  at  common 
law ;  the  statute,  therefore,  made  the 
stealing  of  a  bank-note  a  felony.  And 
according  fo  Hale,  where  the  statute  cre- 
ates a  new  felony,  there  the  indictment 
must  conclude  "  contrJi  formam  statuti." 
Therefore  an  indictment  for  burglary 
charging  an  intent  to  steal  a  bank-note,  or 
charging  the  actual  stealing  of  it,  must 
conclude  "  contri  formam  statuti."  Mr. 
Archbold,  however,  thinks  that  such  con- 
clusion is  not  necessary  as  to  the  burglary. 
He  says :  "  If  bank-notes  or  other  valua- 
ble securities  be  stolen,  conclude  against 
the  form  of  the  statute,  etc.,  for  although 
this  is  not  necessary  as  to  the  burglary, 
yet  if  that  part  of  the  charge  fail,  such  a 
conclusion  would  be  deemed  to  be  neces- 
sary, in  order  to  convict  for  the  larceny." 
Archbold,  Grim.  PI.  316,  (phed.)  There- 
fore, qucere. 

The  passages  cited  at  length  from  Hale, 
have  furnished  us  with  the  above  obser- 
vations relative  to  the  care  necessary  to 
be  taken  in  drawing  indictments  for  bur- 
glary, both  at  common  law  and  under  the 
statute.  The  difBculty  of  the  subject  gave 
rise  to  the  solemn  recommendation  of  the 
judges  in  Furnival's  case,  following  the 
advice  of  Lord  Hale,  that  in  indictments 
for  burglary,  both  the  intention  to  commit 
felony,  and  the  felony  actually  committed, 
should  be  charged;  nevertheless,  an  in- 
dictment laying  the  intent  only,  or  the 
actual  felony  only,  is  still  good,  if  it  be 
made  out  by  the  evidence. 

In  other  points,  indictments  for  burglary 
follow  the  same  rules  as  govern  other  in- 
dictments. 

H. 


LEADING  CRIMINAL  CASES.  69 

Indictment  —  Aider  by  Verdict. 

Regina  V.  Waters.^ 

January  30,  1849. 

Indictment  —  Aider  by  Verdict. 


tidflp 

■  tl^^aii 


The  piisoner  was  charged  in  thd^Ht  count,  "  that  she  in  and  upon  a  certain  infant  female 
child  born  of  the  body  of  her  tl^^aid  S.  W.  and  of  tender  age,  to  wit,  of  about  the  age  of 
two  days,  and  not  named,"  feloniously  made  an  assault,  &c.,  and  caused  to  take  poison, 
and  so  murdered  her. 

In  the  second  count,  "that  the  said  S.  W.  in  and  upon  the  said  infant  female  child  so  born 
of  the  body  of  her  the  said  S.  "W.  and  not  named  as  aforesaid,  &c.,  feloniously  did  make 
an  assault,  and  that  she,  the  said  S.  W.,  the  said  infant  female  child  in  and  upon  a  heap 
of  ashes,  &c.,  wilfully,  &c.,  did  cast,  &c.,  and  did  then  and  there  leave  the  said  infant 
female  child,  &c.,  in  the  open  air,  &c.,  exposed  to  the  cold  air,  &c.,  of  which  said  exposure 
and  of  tlie  chilling  thereby  caused,  the  said  infant  female  child  then  and  there  died,  and 
so,  &c.  , 

Held,  1.  That  there  is  a  difference  between  an  indictment  which  is  bad  for  charging  an  act 
which  as  laid  is  no  crime,  and  an  indictment  which  is  bad  for  charging  a  crime  defectively. 
The  latter  may  be  aided  by  verdict,  the  former  cannot. 

2.  That  the  words  "  said  infant  female  child  so  born  of  the  body  of  her  the  said  S.  W."  did 
not  incorporate  by  reference  the  description  of  the  child  given  in  the  first  count,  namely, 
that  it  was  of  tender  age. 

3.  That  the  second  count  was,  therefore,  defective  in  not  showing  that  the  child  was  able  to 
take  care  of  itself. 

4.  That  had  the  act  of  the  prisoner  charged  in  that  count  been  a  nonfeasance,  the  indictment 
would  have  been  bad  after  verdict. 

5.  That  as  it  was  a  misfeasance,  and  the  death  of  the  child  was  alleged  to  have  been  caused 
thereby,  the  defective  statement  in  the  indictment  must  be  taken  to  be  supplied  by  the 
verdict. 

The  prisoner  was  tried  before  Mr.  Baron  Rolfe,  at  the  December 
session  of  the  Central  Criminal  Court,  a.  d.  1848,  on  a  charge  of 
murder. 

The  first  count  of  the  indictment  charged  that  the  prisoner,  "  in 
and  upon  a  certain  infant  female  child,  born  of  the  body  of  her,  the 
said  Sarah  Waters,  and  of  tender  age,  to  wit,  of  about -the  age  of 
two  days,  and  not  named,"  feloniously  and  of  her  malice  afore- 
thought, did  make  an  assault,  and  it  then  went  on  to  charge  that  she 
caused  the  child  to  take  poison,  and  so  murdered  her. 

The  second  count  of  the  indictment  was  as  follows :  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Sarah  Waters  afterwards,  to  wit,  on  the  day  afo'resaid,  and  i^ 
the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and'  within  the  jurisdiction  of  the  said  court,  in  and 


1  1  Denison,  C,  C.  356  ;  3  Cox,  C.  C.  300  ;  Temple  &  Mew,  C.  C.  57. 
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upon  the  said  infant  female  child,  so  born  of  the  body  of  her  the  said 
Sarah  Waters,  and  not  named  as  aforesaid,  in  the  peace  of  God  and 
our  said  lady  the  Queen,  then  and  there  being  feloniously,  wilfflUy, 
and  of  her  malice  aforethought,  did  make  an  assault.  And  that  the 
said  SaAh  Waters,  with  both  her  hands  the  said  infant  female  child, 
in  and  upon  a  certain  heap  of  dust  and  ashes,  there  situate  and  being 
in  the  open  air,  there  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  cast  and  throw ;  and  th^^he  said  Sarah  Waters 
feloniously,  wilfully,  and  of  her  malice  ■■rethought,  did  then  and 
there  leave  the  said  infant  female  chilo^  in  and  upon  the  said 
heap  of  dust  and  ashes  in  the  open  air,  there,  as  aforesaid,  ex- 
posed to  the  cold  air  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twelve  hours,  by  means  of  which  said  exposure^  to  the  cold 
air,  as  aforesaid,  the  said  infant  female  child  became  mortally  chilled, 
benumbed,  and  frozen  in  her  body,  of  which  said  exposure  to  the 
cold  air,  and  of  the  mortal  chilling,  benumbing,  and  freezing  in  her 
body  thereby  occasioned,  the  said  infant  female  child  then  and  there 
died  ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  Sarah  Waters,  the  said  infant  female  child,  in  manner 
and  form  last  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  said  lady  the 
Queenj  her  crown  and  dignity. 

The  prisoner  was  also  charged,  on  the  coroner's  inquisition,  as  fol- 
lows :  — 

That  Sarah  Waters,  late  of  the  parish  of  St.  Mary,  Whitechapel, 
in  the  county  of  Middlesex,  on  the  21st  day  of  November,  in  the  year 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  the 
said  female  child  from  her  body,  by  the  providence  of  God,  did  bring 
forth  alive ;  and  that  the  said  Sarah  Waters,  not  having  the  fear  of 
God  before  her  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  afterwards,  to  wit,  on  the  22d  day  of  November,  in  the 
year  aforesaid,  at  the  said  parish  of  St.  George,  Hanover  Square,  in 
the  said  liberty  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  in  and  upon  the  said  female 
child  so  alive,  and  in  the  peace  of  God  and  of  our  said  lady  the 
Queen,  then  and  there  being,  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  make  an  assault;  and  that  the  said  Sarah  Waters, 
the  said  female  child  *so  being  alive,  then  and  there  did  take  and 
carry  to  a  certain  dung-hole,  in  a  certain  mews  there  situate,  and  thfe 
said  female  child,  so  being  alive,  then  and  there  feloniously,  wilfully, 


•  Conf.,  Regina  v.  Ridley,  2  Campb.  653,  qucere,  the  soundness  of  the  dictum  of 
Lawrence,  J.,  respecting  the  effect  of  the  word  "  exposed." 
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and  of  her  malice  aforethought,  in  the  said  dung-bole  did  hide, 
secrete,  and  conceal,  and  the  said  female  child,  so  being  alive,  and  so 
being  hidden,  secreted,  and  concealed,  she,  the  said  Sarah  Waters, 
then  and  there  feloniously,  wilfullji,  and  of  her  malice  aforethought, 
did  desert  and  leave  "exposed  to  the  inclemency  of  the  weather,  and 
the  said  female  child,  so  being  alive,  and  so  being  hidden,  secreted, 
and  concealed,  to  nourish,  sustain,  arid  support,  she,  the  said  Sarah 
■Waters,*feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
then  and  there  wholly  neglect  and  refuse.  By  means  of  which  said 
hiding,  secreting,  concealing,  and  deserting,  and  leaving  exposed  tof 
the  inclemency  of  the  weather,  of  the  said  female  child  by  the  said 
Sarah  Waters,  and  also,  by  reason  of  the  said  neglect  and  refusal  of 
the  said  Sarah  Waters,  the  said  female  child  to  nourish,  sustain,  and 
support,  the  said  female  child  then  and  there  instantly  died.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  said 
Sarah  Waters,  her  the  said  female  child,  in  manner  and  form  afore- 
said," feloniously,  wilfully,  and  of  her  malice  aforethought,  did  kill 
and  murder  against  the  peace  of  our  said  lady  the  Queen,  her  crown 
and  dignity. 

At  the  trial  the  jury  found  the  prisoner  guilty  of  manslaughter,  on 
the  second  count  only  of  the  indictment,  and  also  on  the  coroner's 
inquisition.  4 

A  motion  was  made,  in  arrest  of  judgment,  on  the  ground  that 
the  second  count  of  the  indictment  stated  no  crime,  that  the  age 
being  laid  under  a  videlicii,  it  was  consistent  with  all  which  is  stated 
in  the  count,  that  the  child  might  be  of  the  age  of  twenty  years,  and 
capable  of  taking  care  of  herself,  and  so  able  to  have  prevented  the 
ill  effects  of  the  exposure,  which  is  the  sole  cause  of  death  alleged. 

The  learned  baron  thought  the  objection  good,  and  did  not  think 
it  safe  to  rely  on  the  coroner's  inquisition,  because  the  name  of  the 
child  is  not  there  stated,  nor  any  reason  given  for  its  omission,  and 
even  in  the  indictment  it  seemed  to  him  doubtful,  whether  the  state- 
ment that  the  child  had  not  been  named  was  suflScient  to  dispense 
with  the  statement  of  its  name,  for  there  was  nothing  to  show  that 
it  might  not  have  acquired  a  name  by  reputation. 

As  to  the  necessity  of  stating  the  name,  see  Regina  v.  Biss,  2 
Moody,  C.  C.  93,  and  Regina  v,  Stroud,  2  Moody,  C.  C.  270. 

The  learned  ba:ron  requested  the  opinion  of  the  judges  whether 
either  the  second  count  of  the  indictment  or  the  coroner's  inquisition, 
were  sufficient  to  warrant  a  judgment  for  manslaughter. 

On  the  20th  January,  1849,  the  case  was  argued  before  Lord  Den- 
man,  C.  J.,  Parke,  B.,  Aldeeson,  B.,  Coltman,  J.,  Coleridge,  J. 

Clerk,  for  the  Crown.    (The  arguments  are  fully  given  in  the  judg- 
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ment.  Regina  v.  Willis,  1  Denison,  C.  C.  80,  was  cited.  It  was 
also  said,  that  in  the  indictment  the  prisoner  was  averred  to  be  a  sin- 
gle woman,  though  this  averment  did  not  appear  in  the  case  as  stated 
to  the  court.  , 

Afterwards,  on  30th  January,  1849,  Pollock,  C.  B.,  Pahke,  B.,. 
Alderson,  B.,  Kolpe,  B.,  Platt,  B.,  being  present,  Parke,  B.,  after 
stating  the  facts  of  the  case,  read  the  following  judgment. 

If  the  second  count  of  the  indictm'ent  had  charged  the^risoner 
with  causing  the  death  of  the  deceased  by  a  mere  nonfeasance  —  the 
neglect  of  her  maternal  duty  towards  her  child,  it  would  have  been 
bad  ;  because  the  indictment  ought  to  have  stated  the  child  to  be  of 
such  an  age,  or  in  such  a  situation  as  to  be  unable  to  take  care  of 
Itself.  Supposing  an  averment  that  the  child  was  of  tender  years 
would  have  imported  such  an  inability,  there  is  no  averment  in  this 
count  that  the  child  was  of  tender  years,  for  the  reference  in  the  com- 
mencement of  it  to  the  first  count  does  not  import  that  description. 
It  contains  no  more  than  an  avermeni  that  the  child  was  a  female, 
born  of  the  prisoner's  body  and  not  named.  See  opinion  of  Mr.  Jus- 
tice Patteson,  Regina  v.  Martin,  6  C.  &  P.  217.' 

But  this  count  charges  the  prisoner  with  a  misfeasance,  a  wrong- 
ful act  in  assaulting  the  child,  and  casting  and  throwing  her  on  a 
dust  heap,  and  if  the  death  of  the  child  is  traced  to  this  act,  the 
offence  of  manslaughter  is  complete. 

It  is  then  traced  to  this  wrongful  act  ? 

It  is  alleged  that  the  prisoner  having  cast  and  thrown  the  deceased 
on  the  heap  of  dust,  left  her  there,  that  is,  permitted  her  to  continue 
there,  exposed  to  the  cold  air,  by  means  of  which  exposure  she  was 
benumbed  and  died. 

The  exposure  therefore  is  charged  against  the  prisoner,  and  the 
death  is  attributed  to  the  exposure. 

It  is  not  expressly  averred  in  this  case,  that  the  child  was  of  such 
tender  years,  or  so  feeble  that  she  could  not  walk  away  and  take  care 
of  herself— but  that  is  implied,  for  if  she  had  been  sufficiently  old,  or 
strong  to  do  so,  the  death  would  not  have  arisen  from  the  exposure 
by  the  prisoner,  but  from  the  act  of  the  child  in  not  walking  away 
and  taking  care  of  herself.  Thus,  it  is  e'stablished,  that  if,  in  an 
action  on  the  case,  a  neglect  is  charged  against  the  defendant,  by 
reason  whereof  the  'plaintiff  had  sustained  damage,  the  question, 


1  There  the  first  count  described  the  child  as  E.  K.,  an  infant  above  the  age  of  ten 
and  under  the  age  of  twelve  years ;  the  second  count  merely  described  her  as  "  the 
said  E.  K."  Patteson,  J.,  held  that  the  second  count  ought  to  have  contained  an  ex- 
press averment  that.the  said  E.  K.  was  "then  and  there  above  the  a-^e  of  ten  vears 
and  under  the  age  of  twelve  years."  ° 
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whether  the  plaintiff  could  have  avoided  that  damage  by  the  exercise 
of  ordinary  care,  is  always  open  on  not  guilty,  and  after  verdict,  it  is 
presumed  that  the  jury  have  found  the  fact  of  the  neglect,  and  also 
found  that  the  consequential  damage  was  not  caused  by  the  want  of 
ordinary  care  in  the  plaintiff.^  Bridge  v.  Grand  Junction  Railway 
Company,  3  M.  &  W.  248 ;  Goldthorpe  v.  Hardman,  13  M.  &  W. 
377  ;  14  L.  J.  (n.  s.)  Exch.  61. 

In  this  case  the  jury  could  not  have  found  the  prisoner  guilty,  with- 
out actually  negativing  the  power  of  the  child  to'  take  care  of  herself, 
and  so  to  escape  the  consequences  of  the  unlawful  act  of  the  pris- 
oner; and  consequently  after  verdict  that  fact  must  be  implied. 

I  think  therefore  that  the  count  is  good  in  this  respect. 

A  doubt  occurred  to  the  learned  judge,  whether  the  description  of 
the  child  as  being  "  not  named,"  was  sufficient.  "  Not  baptized " 
would  not  have  been  enough,  but  "  not  named,"  which  means  that 
she  had  arcquired  no  name  either  by  baptism  or  usage,  appears  to  be 
quite  sufficient. 


Regina  v.  Button.^ 

May  2,  1848. 
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Upon  an  indictment  for  misdemeanor,  it  is  no  ground  for  an  acquittal,  that  the  evidence 
necessary  to  prove  the  misdemeanor  also  shows  that  it  is  part  of  a  felony,  and  that  the 
felony  has  heen  completed.  Thus,  upon  an  indictment  for  a  conspiracy  to  commit  lar- 
ceny, and  charging  that,  in  pursuance  of  that  conspiracy,  the  larceny  had  been  committed, 
the  defendant  is  not  entitled  to  an  acquittal,  though  the  evidence  proves  that  he  was  guilty 
of  felony,  the  conspiracy  proved  making  him  an  accessory  before  the  fact  to  the  crime  of 
larceny. 

The  indictment  charged  that  one  C.  L.  was  a  dyer,  and  had  in  his  possession  vats  and  dye ; 
and  that  the  defendants  were  employed  by  the  said  C.  L.  as  his  servants,  &c.,  and  that  it 
was  their  duty  to  use  the  said  vats  and  dye  for  the  profit  and  advantage  of  the  said  C.  L., 
and  for  the  dyeing,  &c.,  of  such  woollen,  &c.,  and  other  materials  as  might  belong  to 

.  themselves,  or  be  entrusted  to  them  by  the  said  C.  L.  for  the  purposes  aforesaid,  and  to 
use  the  vats  and  dye  for  no  other  purpose,  and  upon  no  other  materials  ;  and  that  the 
defendants  conspired  fraudulently,  and  without  the  consent  of  C.  L.,  to  use  the  said  vats, 
&c.,  in  the  dyeing  of  materials  not  belonging  to  themselves,  and  not  entrustpd  to  them  by 
C.  L.  for  that  purpose,  and  to  obtain  for  themselves  profits,  and  to  deprive  C.  L.  of  the 
proper  use  of  the  said  vats  and  dye  ;  and  that,  in  pursuance  of  that  conspiracy,  the  defend- 


1  As  to  Aider  by  Verdict  in  criminal  cases,  see  note  to  Eeginay.  Webh,  ante,  Vol.  1, 
p.  451. 

2  Court  of  Queen's  Bench.    3  Cox,  C.  C.  229 ;  11  Queen's  Bench  Kep.  929. 
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ants  did  -wilfully,  and  without  the  consent  of  the  said  C.  L.,  receire  materials,  and  wilfully 
and  without  the  consent  of  C.  L.,  at  his  expense  and  with  his  dye,  vats,  &c.,  dye  the  said 
materials  for  their  own  profit. 
Held,  good  in  arrest  of  judgment ;  and  that  as  it  was  unnecessary  to  prove  the  overt  act, 
the'  objection  that  thp  offence  of  conspiracy  was  merged  in  a  felony  did  not  aiise  upon  the 
face  of  the  indictment ;  though,  if  it  had  arisen,  it  could  not  have  been  sustained. 

Indictment  for  conspiracy. 

The  third  count  stated,  that  before  and  at  the  time  of  the  con- 
spiracy hereinafter  next  mentioned,  one  Charles  Lewis  carried  on  the 
trade  and  business  of  a  dyer,  and  had  in  his  possession,  and  upon  his 
premises,  divers  large  vats,  and  large  quantities  of  dye,  and  other 
implements  necessary  for  the  carrying  on  the  trade  and  business  last 
aforesaid,  and  that  the  .defendants,  James  Button,  George  Button, 
William  "Welsford,  and  Thomas  Cordery,  were  employed  and  re- 
tailed by  the  said  C.  L.  as  his  servants,  in  and  about  the  manage- 
ment of  the  said  last-mentioned  trade  and  business.  Atjd  that  it 
was  their  duty,  as  such  servants,  to  employ  and  use  the  last-men- 
tioned vats,  dye,  and  other  implements,  in  and  for  the  benefit,  profit, 
and  advantage  of  the  said  C:  L.,  and  for  the  dyeing,  preparing,  and 
working  up  of  such  woollen,  silken,  cotton,  and  other  materials,  as 
might  belong  to  themselves,  or  be  entrusted  to  them  by  the  said  C. 
L.  for  the  purposes  last  aforesaid,  and  to  employ  and  use  the  said 
last-mentioned  vats,  dye,  and  other  implements,  for  no  other  pur- 
poses, and  upon  no  other  material  whatsoever.  And  the  said  J.  B., 
G.  B.,  W.  W.,  and  T.  C,  on,  &c.,  did  unlawfully  conspire,  combine,  ' 
confederate,  and  agree,  together  and  with  other  persons,  whose 
names  are  to  the  jurors  unknown,  fraudulently  and  without  the  con- 
sent of  the  said  C.  L.,  to  use  and  employ  the  said  vats,  dye,  and 
other  implements,  in  and  about  the  dyeing,  preparing,  and  getting 
up  of  divers  large  quantities  of  woollen,  cotton,  and  silken  materials, 
not  belonging  to  themselves,  and  not  entrusted  to  them  by  the  said 
C.  L.  for  that  purpose  ;  and  to  obtain  and  acquire  to  themselves,  by 
the  means  last  aforesaid,  divers  large  profits  and  advantages,  and  to 
deprive  the  said  C.  L.  of  the  proper  use  and  benefit  of  the  said  last- 
mentioned  vats,  dye,  and  other  implements.  And  that  the  said  J.  B., 
G.  B.,  W.  W.,  and  T.  C,  did,  in  pursuance  of  the  said  last-mentioned 
combination,  conspiracy,  and  agreement,  on,  &c.,  wilfully  and  with- 
out the  consent  of  the  said  C.  L.,  receive  and  take  into  their  pos- 
session divers  large  quantities  of  material,  that  is  to  say,  1,000 
yards  of  woollen  materials,  1,000  yards  of  linen  materials,  1,000  yards 
of  fustian  materials,  1,000  yards  of  cotton  materials,  100  yards  of 
leather,  100  yards  of  fur,  100  yards  of  mohair,  and  1,000  yards  of 
silken  materials,  and  did  wilfully  and  without  the  consent  of  the  said 
C.  L.,  at  his  expense  and  with  his  aforesaid  dye,  vat,  and  other  im- 
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plements,  dye  and  prepare,  and  cause,  permit,  and  procure  to  be  dyed 
and  prepared,  the  said  last-mentioned  large  quantities  of  materials, 
and  for  their  own  profit  and  advantage,  to  the  great  damage  of  the 
said  C.  L.,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

Fourth  count  charged,  that  before  and  at  the  time  of  the  con- 
spiracy hereinafter  mentioned,  the  said  C.  L.  carried  on  the  trade 
and  business  of  a  dyer,  and  that  the  said  J.  B.,  G.  B.,  W.  W.,  and 
T.  C.  had  engaged  themselves,  and  were  employed  and  retained  by 
the  said  C.  L.  as  his  servants,  in  and  about  the  management  of  the 
said  trade  and  business  on  his  behalf,  and  for  certain  wages  to  be 
paid  to  them,  which  had  before  that  time  been  agreed  upon.  And 
that  the  said  J.  B.,  G.  B.,  W.  W.,  and  T.  C,  on,  &c.,  did  amongst  them- 
selves, and  with  divers  other  persons,  whose  names  are  to  the  jurors 
unknown,  unlawfully  conspire,  combine,  confederate,  and  agree,  by 
artful  means  and  devices,  to  o]?tain  and  acquire  to  themselves  divers 
large  sums  of  money,  by  fraudulently  and  without  the  consent  of  the 
said  C.  L.,  using  the  dye  and  implements  of  trade  of  the  said  C.  L., 
in  and  upon  the  dyeing  and  otherwise  preparing  and  working  upon 
of  divers  large  quantities  of  woollen,  cotton,  linen,  and  other  mate- 
rials, for  their  own  use  and  benefit,  and  to  the  injury  and  loss  of  the 
said  C.  L.,  in  his  last-mentioned  trade  and  business.  And  that  the 
said  J.  B.,  G.  B.,  W.  W.,  and  T.  C,  in  pursuance  of  the  said  last- 
mentioned  conspiracy,  combination,  and  agreement,  to  wit,  on,  &c., 
wilfully  and  without  the  consent  of  the  said  C.  L.,  receive  and  take 
into  their  possession  divers  large  quantities  of  materials,  that  is  to 
say,  1,000  yards  of  woollen  materials,  1,000  yards  of  linen  materials, 
1,000  yards  of  cotton  materials,  100  yards  of  leather,  100  yards  of 
fur,  100  yards  of  mohair,  and  1,000  yards  of  silken  materials,  and  did 
wilfully  and  without  the  consent  of  the  said  C.  L.,  at  his  expense 
and  with  his  dye,  vat,  and  other  implements,  dye  and  prepare,  and 
cfauscj  permit,  and  procure  to  be  dyed  and  prepared,  the  said  last- 
mentioned  large  quantities  of  materials,  for  their  own  profit  and  advan- 
tage, to  the  great  damage  of  the  said  C.  L.,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

Plea,  not  guilty.  At  the  trial,  at  the  sittings  after  Michaelmas 
Term,  1846,  before  Mr.  Justice  Erle,  it  was  proved  that  the  defend- 
ants were  in  the  employ  of  the  prosecutor,  who  was  a  dyer,  and  had, 
with  the  dye  and  materials  belonging  to  him,  on  various  occasion|, 
dyed  for  persons  who  brought  goods  to  be  dyed,  and  received  tRe 
money  for  their  own  use.  It  was  then  objected  that  the  facts  proved 
a  felony  ;  for  that-  it  was  ei^ther  a  larceny  of  the  dyeing  materials,  or 
an  embezzlement  of  the  money  received  for  the  dyeing ;  and  that  the 
misdemeanor  charged  was  merged  in  the  felony.     His  lordship  over- 
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ruled  the  objection,  and  the  jury  returned  a  verdict  of  guilty.  A  rule 
was  subsequently  obtained  on  the  ground  of  misdirection,  and  also 
in  arrest  of  judgment ;  against  which,  January  12, 

Sir  F.  Thesiger,  Ballantyne,  and  Peacock  showed  cause.  The 
objection  is,  that,  inasmuch  as  by  the  felony  being  afterwards  com- 
mitted in  pursuance  of  the  conspiracy,  the  defendants  became  acces- 
sories before  the  fact,  and  guilty  of  felony,  the  misdemeanor,  there- 
fore, merged  in  the  felony.  Even  assuming  that  the  evidence  proved 
a  felony,  the  objection  cannot  be  maintained.  The  doctrine  of 
merger  is  one  for  which  little  authority  can  be  found  at  common 
law.  The  only  way  in  which  it  could  be  solemnly  decided  would 
be  in  a  plea  of  autrefois  acquit  or  autrefois  convict;  but  there  is  no 
such  authority.  In  Regina  v.  Cross,  1  Ld.  Raym.  711,  the  question 
arose  upon  the  effect  of  a  statute  creating  an  offence.  It  was  an 
indictment  for  a  misdemeanor  for  receiving  stolen  goods,  and  judg- 
ment was  arrested  on  the  ground  that,  by  3  &  4  Will.  &  M.  ch.  9,  §  5, 
the  offence  had  been  declared  a  felony,  and  could  no  longer  be  treated 
as  a  misdemeanor.  It  is  difficult  to  assign  a  reason  for  the  doctrine. 
Was  it  supposed  that  the  crown  might  lose  the  forfeiture  ?  In  Re- 
gina V.  Neale,  2  Car.  &  K.  591,  the  prisoner  was  indicted  for  a  mis- 
demeanor, in  having  carnally  known  a  child  under  twelve  years  of 
age.  The  jury  found  that  he  effected  his  purpose  by  force,  and 
against  the  child's  consent,  but  the  fifteen  judges  held  that  he  might 
be  convicted  of  the  statutable  misdemeanor,  although  another  offence, 
being  a  felony,  was  also  proved  to  have  been  committed.  Isaai^s 
case,  2  East,  P.  C.  ch.  21,  §  8,  p.  1031,  will  be  cited  on  the  other  side, 
but  that  cannot  be  supported  since  Regina  v.  Male.  There  the  pris- 
oner was  indicted  for  a  misdemeanor  in  setting  fire  to  a  house  in  his 
own  occupation,  contiguous  to  other  houses.  The  evidence  proved 
that  he  had  set  fire  to  his  house  for  the  purpose  of  defrauding  an 
insurance  company,  and  was,  therefore,  also  guilty  of  a  felony.  Mr. 
Justice  Buller  held,  that  the  misdemeanor  was  merged  in  the  felony, 
and  directed  an  acquittal.  In  Rex  v.  Story,  Russ.  &  Ry.  81,  the 
prisoner  was  indicted  for  a  misdemeanor  in  obtaining  money  under 
false  pretences,  and  the  evidence  was,  that  he  had  pretended  to  the 
post-mistress,  from  whom  he  received  the  money,  that  he  was  John 
Story,  to  whom  a  money-order  was  payable,  and  that  he  signed  a 
receipt  in  his  own  name.  Chambre,  J.,  doubted  wh'ether  the  signa- 
tfi-e  amounted  to  a  forgery,  but  said,  that  if  it  was,  « the  lesser 
offence  would  have  been  merged."  The  judges,  however,  held  that 
there  was  no  forgery,  and  the  point,  therefore,  was  not  decided. 
In  Rex  V.  Eva^is,  5  Car.  &  P.  333,  the  prisoner  was  indicted  for 
obtaining  goods  under  false  pretences  as  a  misdemeanor,  and  the 


LEADING  CRIMINAL  CASES.  77 

Indictment  for  Conspiracy  —  Merger  of  Misdemeanor  in  Telony. 

evidence  proved  that  he  had  uttered  a  forged  request  for  the  delivery 
of  the  goods  ;  and  Mr.  Justice  Taunton  directed  an  acquittal  on  the 
ground  of  merger.  But  that  case  is  distinguishable,  as  the  offence 
was  made  a  felony  by  11  Geo.  4  and  1  Will.  4,  ch.  66,  §  10 ;  and 
therefore,  in  effect,  it  is  declared  not  to  be  a  misdemeanor.  But  even 
if  the  doctrine  of  the  merger  should  be  held  to  be  applicable,  where 
the  corpus  delicti  is  single,  it  does  not  apply  in  the  present  case.  To 
establish  the  charge  of  conspiracy,  no  acts  need  be  proved ;  and  how, 
then,  can  that  which  is  done  subsequently  'alter  the  nature  of  the 
offence  already  committed  ? 

[Lord  Denman,  C.  J.  If  indicted  for  the  conspiracy,  is  the  defend- 
ant to  purge  himself  by  committing  a  felony  ?] 

That  must  be  contended,  if  the  conspiracy  in  this  instance  is  to  be 
held  to  be  merged. 

[Patteson,  J.  Suppose  A.,  B.,  and  C.  were  indicted  for  conspir- 
ing to  murder  D.,  and  there  was  the  evidence  of  some  one  who  over- 
heard them  consent  to  the  murder,  and  that  they  afterwards  were 
seen  to  commit  the  murder,  could  they  be  convicted  of  the  con- 
spiracy ? 

Lord  Denman,  C.  J.  What  would  be  the  form  of  applica- 
tion to  prevent  the  conviction  ?  Is  it  a  matter  for  the  jury,  who 
are  empanelled  to  decide  aye  or  no  whether  a  particular  offence  has 
been  committed,  that  another  offence  of  a  higher  nature  has  been 
committed  ?]j 

There  is  no  such  plea  as  that  the  conspiracy  gave  rise  to  a  felony 
being  committed.  The  party  might  be  convicted  of  the  conspiracy 
before  the  felony  was  committed,  and  could  the  felony  then  merge 
the  prior  offence  ?  It  is  submitted,  therefore,  that  the  defendants 
were  properly  convicted  of  the  conspiracy.  The  second  objection  is, 
that  the  indictment  does  not  show  an  ofience.  The  17  Geo.  3,  ch. 
56,  §  17,  after  reciting  that  journeymen  dyers  and  apprentices  and 
servants  frequently  abused  the  trust  reposed  in  them,  by  dyeing 
goods  for  their  own  profit,  or  without  the  consent  of  their  masters, 
provides,  that  "  if  any  person  employed  as  a  journeyman  dyer,  or  as 
servant  or  apprentice  in  dyeing  any  felt  or  woollen,  &c.,  shall,  with- 
out the  consent  of  his  master,  &c.,  wilfully  dye  any  of  the  said  mate- 
rials, or  shall  without  such  consent  wilfully  receive  any  such  mate- 
rials for  the  purpose  of  dyeing  the  same,"  he  shall  be  subject  to  certain 
penalties.  It  is  objected,  that  it  is  not  alleged  that  the  goods  were 
not  the  goods  of  the  defendants  themselves,  or  of  Lewis ;  but  this  is 
an  allegation  of  an  overt  act,  which  may  be  rejected  altogether ;  but 
even  if  the  goods  were  the  goods  of  the  defendants  themselves,  the 
defendants  used  them  for  purposes  for  which  they  had  no  right  to  use 
them.     It  is  also  objected,  that  there  is  no  duty  of  the.  defendants 

n  * 
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alleged,  but  this  is  quite  unnecessary.     Rex  v.  Gill,  2  B.  &  Aid.  204, 
was  cited. 

January  18.  Allen,  Sergeant,  and  Huddleston,  contra.  This  is  an 
indictment  for  conspiracy,  but  the  overt  acts  set  out  in  the  indictment 
show  that  the  defendants  were  guilty  of  larceny.  If  those  acts  had 
been  done  in  pursuance  of  their  duty,  it  would  have  been  embez- 
zlement. 

[Erlb,  J.  Each  man  was  authorized  to  dye  goods  of  his  own, 
and  the  goods  fraudulently  dyed  were  represented  to  be  their  own.] 

That  would  only  make  the  proof  of  the  larceny  more  difficult;  the 
question  of  fact  would  be,  whether  the  articles  dyed  were  the  prop- 
erty of  the  servant  ?  If  not,  then  it  would  be  the  case  of  a  fraudu- 
lent appropriation  by  a  servant  of  his  master's  property  to  his  own 
use,  which  is  larceny ;  it  makes  no  difference  that  there  was  a  lim- 
ited permission  to  use  the  dye,  if  the  limits  of  that  permission  are 
overstepped.  Persons  who  conspire  to  steal  are  accessories  before 
the  fact  to  felony,  and  therefore  felons.  In  Foster's  Crown  Law, 
126,  it  is  said,  "  The  best  writers  on  the  Crown  Law  agree,  that  per- 
sons procuring,  or  even  consenting  beforehand,  are  accessories  before 
the  fact."  That  being  so,  the  rule  is  here  applicable,  that  where  on 
an  indictment  for  misdemeanor  the  evidence  necessarily  proves  a  fel- 
ony, the  misdemeanor  is  merged  in  the  felony.  That  rule  applies  in 
every  case  where  the  evidence  necessary  to  prove  the  misdemeanor 
proves  the  felony ;  it  perhaps  does  not  apply  where  incidental  and 
extraneous  evidence,  not  necessary  to  prove  the  misdemeanor,  dis- 
closes that  a  felony  has  been  committed.  The  same  state  of  facts 
must  prove  both  the  felony  and  the  misdemeanor.  In  Regina  v. 
Cross,  1  Ld.  Raym.  711,  the  principle,  that  a  misdemeanor  merges 
in  a  felony,  was  not  questioned  either  at  the  bar  or  by  the  bench ; 
and,  indeed,  in  all  the  old*  cases  the  question  appears  to  have  been, 
not  whether  the  doctrine  was  sound,  but  whether  it  was  applicable 
to  the  particular  case.  The  case  of  Sir  S.  Procter  v.  Darnbrook, 
Hob.  138,  is  quite  in  point.  That  was  a  proceeding  in  the  Star 
Chamber  for  riot,  and  the  court  refused  to  entertain  it,  because  it 
appeared  that  one  hurt  in  the  riot  died  within  three  months,  and 
ordered  an  indictment  for  murder  to  be  preferred.  It  is  true,  that  an 
acquittal  of  the  felony  would  be  no  answer  to  a  subsequent  indict- 
ment for  the  misdemeanor;  but  that  does  not  affect  the  principle, 
because  in  that  case  the  assumption  is  that  no  felony  has  been  com- 
mitted, but  the  smaller  offence  of  misdemeanor  may  have  been  com- 
mitted. No  question  of  merger  arises.  In  Foster's  Crown  Law, 
(p.  373,  ch.  3,  §  6  of  the  3d  Discourse,)  it  is  said :  "  By  the  3  &  4 
Will.  &  M.i_and  by  5  Ann,  receivers  of  stolen  goods,  knowingly,  are 
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made  accessories  after  the  fact ;  and  by  the  4  Geo.  1  they  are  liable 
to  be  transported  for  fourteen  years.  Before  the  statute  of  King 
William,  receivers,  unless  they  likewise  received  and  harbored  the 
thief,  were  guilty  of  a  bare  misdemeanor,  for  which  they  were  liable 
to  fine  and  imprisonment,  or  other  corporal  punishment.  But  that 
act  having  made  them  accessories,  and  consequently  felons,  the  pros- 
ecuting them  as  for  a  bare  misdemeanor  was  holden  by  all  the 
judges,  at  a  conference  about  the  latter  end  of  King  William's  reign, 
to  be  improper  and  illegal ;  for  the  misdemeanor  was  merged  and 
absorbed  in  the  crime  of  felony,  just  as  felony  at  common  law,  when 
made  high  treason  by  statute,  which  h.ath  been  done  in  a  few  cases, 
is  merged  and  absorbed  in  the  treason."  And  Isaac's  case,  2  East, 
P.  C.  ch.  21,  §  8,  p.  1031,  supports  the  same  principle.  It  is  an  ex- 
press decision  in  the  point,  by  Buller,  J.  In  Rex  v.  Slory,  Russ.  & 
Ry.  81,  it  was  assumed  that  if  the  prisoner's  offence  amounted  to 
forgery,  he  could  not  have  been  convicted  of  the  lesser  offence. 
Hence  the  Necessity  of  considering  whether  he  had  or  had  not  corn- 
mitted  forgery.  Rex  v.  Evans,  5  Car.  &  P.  553,  was  a  similar  case ; 
and  the  prisoner  was  acquitted  by  Taunton,  J.,  because  he  had 
obtained  the  goods  by  means  of  a  forged  request,  and  ought,  there- 
fore, to  have  been  indicted  for  forgery.^  So  the  same  course  was 
adopted,  for  the  same  reason,  by  Parke,  B.,  and  Coltman,  J.,  in  Re- 
gina  V.  Anderson,  2  Moo.  &  Rob.' 469,  although  there  the  same  argu- 
ment in  effect  was  urged  as  here ;  and  it  was  said :  "  Even  admit- 
ting that  the  prisoner  has  been  guilty  of  a  felony  by  forging  this 
instrument,  the  offence  for  which  he  is  now  indicted  is  distinct. 
The  felony  is  complete  when  the  instrument  is  counterfeited ;  the 
misdemeanor  is  not  committed  until  the  money  is  obtained  by 
means  of  it ;  it  is  a  subsequent  independent  offence,  and  would  not 
merge  in  the  antecedent  felony."  It  is  said  that  the  authorities  in 
support  of  this  doctrine  are  few  ;  but  the  reason  is  that  it  has  never 
been  questioned.  The  general  acknowledgment  of  the  principle  is 
proved  by  the  proviso  to  §  53  of  7  &  8  Geo.  4,  ch.  29,  (the  Statute  of 
False  Pretences,)  which  is  in  these  words :  "  Provided  always,  that 
if,  ,upon  the  trial  of  any  person  indicted  for  such  misdemeanor,  it 
shall  be  proved  that  he  obtained  the  property  in  question  in  any 
such  manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted   of  such  misdemeanor."      The 


1  In  Russell  on  Crimes,  (ed.  Greaves,)  Vol.  11.  p.  309,  it  is  thus  laid  down,  on  the 
authority  of  the  passage  from  Foster,  p.  373  :  "  Where  the  goods  are  obtained  by  a 
forged  instrument,  which  falls  within  the  class  of  instruments  the  forging  of  which  is 
made  felony  by  statute,  the  indictment  must  be  for  forging  the  instrument,  as  the  mis- 
demeanor is  merged  in  the  felony." 
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object  of  that  provision  being  to  avoid  the  consequences  of  the  doc- 
trine for  which  these  defendants  now  contend.     It  has  been  asked, 
upon  what  reason  or  principle  does  the  doctrine  rest  ?     The  reason 
mentioned  in  Regina  v.  Cross,  and  the  true  reason,  is,  that  no  man 
is  to  be  harassed  by  frequent  prosecutions  for  the  same  offence. 
Nemo  debit  bis  puniri  pro  uno  delicto  ;  and  that  might  be  the  case 
unless  the  misdemeanor  is  merged  in  the  felony,  because  a  convic- 
tion of  the  misdemeanor  could  not  be  pleaded  to  a  subsequent  indict- 
ment for  the  felony.     The  reason  of  which,  given  by  Hawkins,  2  PI. 
Cr.  ch.  35,  §  5  ;  ch.  36,  §  7,  is,  that  the  judgments  are  different.     The 
case  of  a  conspiracy  to  murder,  and  a  murder  in  pursuance  of  the 
conspiracy,  has  been  suggested.     That  would  involve  four  distinct 
offences :  1.  The  conspiracy ;  2.  An  attempt  to  commit  murder ;  3. 
An  assault ;  and  4.  Murder ;  but  would  a  conviction  or  acquittal  of 
the  conspiracy  or  the  attempt  or  the  assault  be  pleadable,  in  answer 
to  the  charge  of  murder  ?     Clearly  not.     Public  policy  requires  that 
the  judge  should  interfere  to  stop  a  prosecution  for  misdemeanor 
when  the  facts  prove  a  felony.    Misdemeanors  may  be  compromised ; 
and  if  the  argument  on  the  other  side  should  be  upheld,  a  murder 
might  be  indicted  as  a  misdemeanor  and  compromised,  and  then  the 
conviction  afterwards  pleaded  in  answer  to  a  charge  of  murder.     In 
'  civil  actions,  the  plaintiff  cannot  recover  unless  the  form  of  his  decla- 
ration is  strictly  correct;  because  judgment  recovered  in  a  wrong 
form  of  action  could  not  be  pleaded  in  answer  to  a  subsequent  action 
in  the  right  form.     The  principle  is  stated  in  Luttrell's  case,  6  Mod. 
77,  which  is  thus  shortly  reported  :  "  By  Holt,  C.  J.,  at  Nisi  Prius,  ut 
audivi,  this  difference  was  taken ;  if  a  civil  action  be  brought,  as 
trover  for  goods,  after  recovery,  you  may  indict  him  for  trespass  or 
felony  for  the  same  taking,  because  the  offences  or  causes  of  action 
are  of  a  different  nature,  the  one  civil  and  the  other  criminal ;  but  if 
the  first  prosecution  had  been  criminal,  as  an  indictment  for  trespass, 
&c.,  and  the  crime  appears  to  be  felony,  then  you  cannot  have  ver- 
dict or  judgment  on  the  indictment  for  trespass,  it  being  the  inferior. 
And  this,  he  said,  had  been  adjudged  in  Mr.  Luttrell's  case."     The 
case  of  Regina  v.  Neale,  1  Den.  C.  C.  36 ;  1  Car.  &  K.  591,  is  mainly 
relied  upon  by  the  other  side ;  but,  in  the  first  place,  that  case  was 
not  argued  ;  and,  in  the  second,  it  is  distinguishable  from  the  present. 
The  evidence  which  proved  the  felony  was  not  necessary  to  prove 
the  misdemeanor.    Something  extraneous  was  elicited  by  cross-exam- 
ination, after  the  case  for  the  prosecution  had  been  clearly  proved ; 
and  it  was  only  in  consequence  of  that  extraneous  piece  of  evidence 
that  any  felony  appeared  to   have  been  committed.      Besides  the 
offence,  there  was  a  misdemeanor  created  by  a  particular  statute 
which,  in  effect,  excluded  the  operation  of  the  doctrine  of  merger. 
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[Eele,  J.  Then  do  you  say  that  the  prisoner  might  have  been 
convicted  of  the  misdemearjor  first,  and  afterwards  of  the  rape,  and 
punished  for  both  ?j 

Yes ;  that  seems  to  be  the  effect  of  the  particular  statute  9  Geo.  4, 
ch.  31,  §§  16,  17. 

[Erlb,  J.  Is  not  an  assault  with  intent  to  commit  a  rape  a  stat- 
utable misdemeanor?  And  would  you  say  that  there  might  be  a 
double  conviction  —  first  of  the  misdemeanor,  and  then  of  the 
rape  ?] 

No ;  because  the  assault  is  an  offence  at  common  law,  and  is 
included  in  the  rape.  When  the  minor  offence  is  a  necessary  con- 
stituent of  the  larger,  then  the  former  is  merged  in  the  latter.  In  the 
present  case,  the  defendants  were  accessories  before  the  fact  to  a 
felony,  and  therefore  felons  by  the  very  same  act,  which  is  the  mis- 
demeanor charged.  In  Retina  v.  Neale,  more  evidence  was  neces- 
sary to  convict  of  the  felony  than  of  the  misdemeanor. 

[Patteson,  J.  And  different  evidence ;  the  age  of  the  girl  was 
necessary  to  be  proved  upon  the  indictment  for  misdemeanor ;  it 
would  not  be  necessary  in  an  indictment  for  the  felony.] 

How  would  it  be  possible  for  the  prisoner  in  that  case  to  have 
pleaded  autrefois  convict  to  a  charge  of  rape  ?  On  the  face  of  them, 
the  two  indictments  would  be  quite  different.  In  the  first  indict- 
ment, there  would  be  no  statement  that  the  act  was  done  against  the 
will  of  the  child.  Upon  these  grounds,  it  is  submitted  that  the  judge 
at  the  trial  ought  to  have  directed  an  acquittal.  Secondly,  in  arrest 
of  judgment  the  third  and  fourth  counts  disclose  no  offence.  1st. 
They  do  not  negative  that  the  material  dyed  belonged  to  the  defend- 
ants ;  and  as  it  appears  that  the  defendants  had  the  right  of  dyeing 
materials  belonging  to  themselves,  that  negative  averment  is  essen- 
tial. The  word  "  fraudulently "  will  not  help  it.  Regina  v.  Peck, 
9  Ad.  &  El.  686 ;  Rex  v.  Seward,  1  Ad.  &  EI.  706 ;  1  Burn's  Jus- 
tice, 973 ;  Fletcher  v.  CaUhrop,  6  Q.  B.  880 ;  Regina  v.  Richardson, 
1  Moo.  &  Rob.  402. 

[Erle,  J.  The  offence  charged  is  a  conspiracy  to  dye  materials 
not  belonging  to  themselves  ;  and  it  is  not  necessary  to  set  out  overt 
acts  to  make  a  valid  charge  of  conspiracy.] 

Not  if  the  charge  is  by  itself  sufficient.  King  v.  The  Queen,  7  Q. 
B.  795.  But  it  is  not  sufficient  here.  A  good  charge  of  conspiracy 
must  be,  either  to  commit  an  illegal  act  or  a  lawful  act  by  illegal 
means.  Rex  v.  Seward,  per  Lord  Denman,  C.  J.,  1  Ad.  &  El. 
713.  Here  there  is  no  allegation  that  the  means  were  illegal ;  the 
question,  therefore,  is,  whether  the  act  was  illegal.  17  Geo.  3,  ch. 
56,  §  17,  is  referred  to ;  but  that  is  repealed  by  6  &  7  Vict.  ch.  40, 
§1. 
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[Brle,  J.    Section  34  of^that  act  explains  the  manufactures,  trades,* 
occupations,  and  employments,  to  which  the  act  is  to  extend ;  and 
dyeing  is  not  amongst  them.] 

But  §  35  (the  interpreration  clause)  applies  the  word  "  manufac- 
ture" to  all  "operations  and  employments  connected  with  or  inci- 
dental to  the  manufacture  of  any  of  the  said  materials,  or  any  parts, 
branches,  or  processes  thereof."  Even  if  the  17  Geo.  3,  ch.  56,  §  17, 
is  not  repealed,  that  section  is  not  followed  in  either  of  the  counts, 
for  the  term  "  wilfully "  is  omitted.  It  is  said,  that  in  the  fourth 
count  the  relation  of  master  and  servant  is  shown  ;  and  that  an 
implied  duty  arises  from  that  relation,  which  sufficiently  shows  the 
act  of  the  defendants  to  have  been'  unlawful ;  but  the  particular  duty 
ought  to  be  distinctly  stated  in  the  indictment,  to  lay  the  foundation 
of  the  offence  subsequently  charged.  No  indictment  will  lie  for  a 
conspiracy  to  kill  game,  or  to  commit  any  other  civil  trespass.  Rex 
V.  Turner,  13  East,  228.  Or  for  a  conspiracy  to  sell  a  man  an  un- 
sound horse  by  false  warranty.  Regina  v.  Pywell,  1  Stark.  402.  Or 
for  a  conspiracy  to  exonerate  one  parish  from  the  charge  of  a  pauper 
and  to  throw  it  on  another,  or  for  that  purpose  to  cause  a  male 
pauper  to  marry  a  female  pauper.  Rex  v.  Seward,  above  cited. 
Nor  for  a  conspiracy  to  cheat  and  defraud  a  party  of  the  fruits  of  a 
verdict.  These  cases  illustrate  the  sort  of  unlawful  act  which  must 
be  the  object  of  the  conspiracy.  Here  there  may  have  been  a  con- 
tention between  the  master  and  the  servants  as  to  the  extent  of  the 
permission  which  he  had  given  them.  Again,  the  statute  17  Geo.  3, 
ch.  56,  §  17,  applies  only  to  dyers  of  certain  particular  materials ; 
and  these  counts  are  bad  for  not  showing  that  Mr.  Lewis,  the  pros- 
ecutor, was  a  dyer  within  the  act.  The  dye  and  instruments  are 
not  alleged  to  be  the  property  of  Lewis,  nor  are  the  defendants 
described  as  "journeymen  dyers,"  which  is  the  term  used  in  the 
statute.  The  counts  charge  the  defendants  with  using  the  dye  and 
implements  of  trade  of  Lewis;  but  they  do  not  negative  that  they 
paid  him  fqr  them,  nor  allege  that  it  was  done  with  intent  to  defraud 
him. 

[Erle,  J.  The  third  and  fourth  counts  charge  that  the  defendants 
were  retained  as  the  servants  of  Lewis ;  and  that,  without  his  con- 
sent and  at  his  expense,  they  dyed  with  his  dye  various  materials  for 
their  own  profit] 

The  allegation,  that  they  were  retained  as  his  servants,  is  vVithout 
time  or  place.  At  the  date  of  the  conspiracy,  they  may  not  have 
been  his  servants.  The  words,  "  fraudulently  "  and  "without  con- 
sent," will  not  supply  the  want  of  positive  allegations ;  and  it  is  con- 
sistent with  all  the  averments  here,  that  they  may  have  paid  over  to 
the  master  any  money  which  they  received.     In  Regina  v.  Peck,  it 
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was  expressly  decided  that  a  count  which  charged  a  conspiracy  to 
defraud  persons  of  their  debts,  and,  in  pursuance  of  that  conspiracy, 
the  execution  of  a  false  and  fraudulent  deed,  was  bad  for  omitting  to 
show  in  what  respect  it  was  false  and  fraudulent.  Lastly,  the  counts 
ought  to  have  concluded  contra  formain  siaiuti,  as  the  word  "  wil- 
fully "  is  omitted. 

Cur.  adv.  vult. 

On  a  subsequent  day,  judgment  was  delivered  by 

Lord  Denman,  C.  J.  The  indictment  charged  that  the  defendants, 
being  in  the  employ  of  the  prosecutor,  a  dyer,  conspired  to  use  the 
dyeing  materials  on  articles  not  entrusted  to  them  for  dyeing,  and 
not  belonging  to  themselves  or  their  families,  and  so  to  defraud  their 
employer  of  profit.  The  evidence  showed  that  the  prosecutor  per- 
mitted his  servants  to  dye  any  articles  belonging  to  themselves  or 
their  families,  but  not  things  belonging  to  others ;  and  that  the 
defendants  had  taken  in  articles  not  belonging  to  themselves  or  their 
families,  and  had  dyed  them  for  profit  with  the  materials  of.  their 
employer,  and  passed  them  off  for  articles  within  the  prosecutor's 
permission.  Several  objections  to  the  indictment  and  the  evidence 
were  made  at  the  trial,  and  in  support  of  the  rule  for  arresting  the 
judgment  or  for  a  new  trial,  and  have  been  disposed  of;  but  the 
objection,  that  the  misdemeanor  charged  formed  part  of  a  felony, 
and  was  merged  therein,  and  that,  therefore,  either  the  judgment 
should  be  arrested  or  a  verdict  of  acquittal  entered,  was  reserved  for 
consideration.  With  respect  to  arresting  the  judgment,  it  is  clear 
that  the  essential  part  of  the  indictment  is  the  charge  of  a  conspir- 
acy ;  so  that  if  the  evidence  proved  the  conspiracy,  and  did  not 
prove  the  overt  act  alleged,  namely,  that  the  conspiracy  was  carried 
into  effect,  the  indictment  would  have  been  sufficiently  proved.  The 
point,  therefore,  is  not  raised  by  the  indictment.  With  respect  to  the 
evidence,  we  do  not  propose  to  examine  the  correctness  of  the  opin- 
ion of  the  learned  judge  at  the  trial,  that  it  did  not  prove  a  larceny, 
and  that  it  tended  rather  to  prove  the  obtaining  of  goods  by  false 
pretences  than  theft;  but,  assuming  that  the  evidence  to  prove  the 
conspiracy  would  have  been  sufficient  to  warrant  a  conviction,  upon 
a  charge  of  larceny,  against  principals  and  accessories,  and  that  the 
point  contended  for  by  the  defendant's  counsel  was  raised,  we  have 
to  decide  whfther  the  defendant  had,  therefore,  a  right  to  claim  a 
verdict  of  acquittal. 

The  main  reliance  was  placed  on  Rex  v.  Cross,  1  Lord  Raym. 
711,  where  the  defendant  was  convicted  of  a  misdemeanor  in  receiv- 
ing stolen  goods,  knowing  them  to  have  been  stolen  j  and  the  court 
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decided  to  arrest  the  judgment,  because  the  offence  was  a  felony 
created  by  the  3  &  4  Will.  &  M.  oh.  9,  §  4,  and  was  not  indictable 
as  a  trespass ;  and  Holt,  C.  J.,  adds,  if  the  proceeding  had  been  at 
common  law,  the  fact  charged  would  have  been  evidence  that  the 
defendant  was  accessory  after  the  fact  to  a  felony.  But  that  case 
is  irrelevant  to  the  present  question,  which  arises  only  in  respect  of 
felonies  composed  of  a  series  of  facts,  where  a  part  of  the  series  is  a 
complete  misdemeanor.  The  receipt  of  stolen  goods  knowingly  does 
not,  of  necessity,  comprise  any  series  of  acts ;  on  the  contrary,  that 
offence  is  not  committed  at  all,  unless  the  receipt  and  the  knowledge 
are  simultaneous ;  in  which  case,  by  the  common  law,  they  might 
be  evidence  of  the  defendant's  assisting  a  felon,  and  so  of  being  guilty 
of  a  felony  as  an  accessory  after  the  fact,  and  by  the  statute  then  in 
force  those  facts  constituted  a  felony.  The  offence  was  a  felony,  and 
a  felony  only  ;  and,  therefore,  an  indictment  charging  it  to  be  a  mis- 
demeanor was  held  wrong  in  law.  The  case  does  not  show  that  a 
criminal,  who  has  been  guilty  of  a  complete  misdemeanor,  and  also 
of  a  felony  comprising  a  misdemeanor,  may  set  up  his  felony  as  a 
bar  to  the  prosecution  for  the  misdemeanor. 

The  case  of  Procter  v.  Darnbrook,  Hob.  138,  gives  no  support  to 
the  defendant's  case,  but  serves  to  explain  tlfb  principle  upon  which 
judges  have  acted,  in  the  exercise  of  their  discretion,  in  some  eases 
of  misdemeanor.  The  plaintiff"  was  suing  the  defendants  in  the  Star 
Chamber,  for  riots  and  for  felling  of  woods ;  and  his  proof  went  to 
show  that  the  defendants,  in  the  course  of  their  riotous  acts,  had 
committed  murder;  and  the  judges  think  it  fit  that  the  plaintiff 
should  prefer  a  bill  for  murder  to  the  grand  inquest,  and  adjourn  the 
further  hearing  of  the  plaintiff"'s  suit  for  the  riots  till  the  question  of 
murder  should  be  disposed  of  by  the  proper  tribunal.  The  jurisdic- 
tion here  exercised  by  the  judges  of  the  Star  Chamber  is  exercised 
now  by  the  justices  of  oyer  and  terminer,  who  may  direct  one  indict- 
ment to  be  quashed  or  suspended,  and  another  preferred,  as  public 
justice  may  require.  But  the  court,  by  making  the  plaintiff"  prose- 
cute for  the  felony  before  he  went  on  with  his  suit,  gave  no  sanction 
to  the  notion  that  the  defendant  has  any  right  so  to  interfere,  and  to 
demand  an  acquittal  for  a  manifest  minor  off"ence,  upon  the  pre- 
text that  -he  has  a  right  to  direct  himself  to  be  prosecuted  for  a 
graver  crime.  The  passage  cited  from  Foster,  Discourse  3,  ch.  3, 
§  6,  relates  solely  to  the  off"ence  of  knowingly  reviving  stolen 
goods  ;  and  the  observations  above  made  upon  Rex  v.  Cross,  1  Lord 
Raym.  711,  apply  equally  to  show  this  passage  to  be  irrelevant 
here. 

la  Isaac's  case,  2  East,  P.  C.  ch.  21,  §  8,  p.  1031,  the  prisoner  was 
indicted  for  theinisdemeanor  of  setting  fire  to  his  own  house,  whereby 
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adjoining  houses  were  in  danger  of  being  burnt ;  the  evidence  was, 
that  he  had  set  fire  to  his  own  house  to  defraud  the  insurance  com- 
pany, and  that  the  adjoining  houses  had  been  burnt  down.     The 
judge  directed  an  acquittal  for  the  misdemeanor,  stating  that,  upon 
these  facts,  the  prisoner  was  guilty,  if  at  all,  of  felony.     By  the  law, 
at  that  time,  the  mere  setting  fire  by  a  man  to  his  own  house  was  no 
offence ;  but  if  his  house  was  so  situate  that  other  houses  were 
endangered,  it  was  a  misdemeanor,  being  in  the  nature  of  an  attempt 
to  set  them  on  fire.     If  they  were  burnt,  it  was  a  felony  ;  it  was  a 
setting  fire  to  them,  every  man  being  taken  to  intend  the  obvious 
consequences  of  his  act.     See  the  cases  in  2  East,  P.  C.  ch.  21,  §  7. 
The  learned  judge  who  directed  the  acquittal',  may  have  considered 
that  the  crime  of  arson  consists  in  the  one  act  of  setting  fire  unlaw- 
fully ;  and  that,  after  the  fire  has  been  so  set,  the  party  is  responsible 
for  its  progress  until  it  is  extinguished,  and  that  the  progress  decides 
whether  such  setting  on  fire  is  a  felony  or  a  misdemeanor  ;  and  tlji^t 
a  prisoner  who  has  committed  a  felony,  and  no  other  offence,  cannot 
properly  be  charged  with  the  misdemeanor  of  an  attempt  to  commit  it ; 
and  also  he  may  have  considered  that  public  justice  required  a  more 
signal  example  in  a  case  of  such  guilt.     On  both  or  either  of  these 
grounds,  the  case  is  distinguished  from   the  present.      In   Hex  v. 
Evans,  5  C.  &  P.  553,  and  Regina  v.  Anderson,  2  M.  &  Rob.  469, 
the  misdemeanor  of  obtaining  goods  by  false  pretences  was  charged, 
and  the  evidence  showed  the  false  pretence  to" be  a  felony,  namely, 
the  uttering  of  a  forged  instrument.     In  the  first  case,  the  judge,  in 
the  last,  the  prisoner,  objected,  that  as  the  evidence  thus  showed  a 
felony  to  have  been  committed,  therefore  the  charge  of  misdemeanor 
failed ;  and  two  judges  supported  the  prisoner's  objection,  declaring 
that  the  proper  way  of  proceeding  was  by  indictment  for  felony.     It 
is  clear,  that  if  a  misdemeanor  is  by  statute  made  a  felony,  the  in- 
dictment ought  to  be  for  felony,  and  4;hese  cases  may  have  been 
taken  to  come  within  this  rule,  the  first  step  in  the  misdemeanor 
charged  being  created  a  felony,  and,  if  so,  they  are  here  irrelevant. 
But  it  should  be  observed  that  the  misdemeanor  of  obtaining  goods 
by  false  pretences  consists  of  a  series  of  acts  —  the  false  pretence 
and  the  obtaining  of  the  goods  —  and  that  the  first  step  in  the  series 
may  also  be  a  felony.     Where  that  is  the  case,  there  appears  no 
reason  why  the  prisoner  should  be  allowed  to  defeat  the  charge  of 
the  lesser  offence,  by  alleging  his  own  guilt  in  respect,  of  the  greater 
offence.     The  same  act  may  be  part  of  several  offences ;  the  same 
blow  may  be  the  subject  of  inquiry  in  consecutive  charges  of  mur- 
der and  robbery.     The  acquittal  on  the  first  charge  is  no  bar  to  a 
second  inquiry,  where  both  are  two  charges  of  felony ;  neither  ought 
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it  to  be  where  the  one  charge  is  of  felony  and  the  other  of  misde- 
meanor. 

These  being  the  authorities  cited  for  the  defendants,  there  appear 
none  directly  in  their  favor,  and  there  is  a  decision  against  them. 
In  Regina  v.  Neale,  1  Denison,  C.  C.  36;  1  C.  &  K.  591,  where  a 
charge  of  misdemeanor,  in  having  intercourse  with  a  female  child 
between  the  age  of  ten  and  twelve,  was  held  proved,  and  the  convic- 
tion maintained  by  the  judges,  although  the  evidence  showed  that 
the  very  act  charged  as  misdemeanor  was  also  the  felony  of  rape ; 
the  argument  for  the  prosecution  being,  that  every  material  allega- 
tion of  the  indictment  was  proved,  and  that  the  verdict  ought  to  be 
according  to  truth.  This  is  a  direct  adjudication,  that  a  misde- 
meanor, which  is  part  of  a  felony,  may  be  prosecuted  as  a  misde- 
meanor, though  the  felony  has  been  completed  ;  and  the  attempt,  on 
the  argument,  to  make  a  distinction  between  misdemeanors  by  stat- 
ute and  those  by  common  law,  was  not  successful,  as  the  incidents  to 
a  misdemeanor  are  not  affected  by  the  origin  in  law  from  whence  it 
was  obtained. 

It  was  further  urged  for  the  defendants,  that,  unless  this  defence 
was  sustained,  they  migfht  be  twice  punished  for  the  same  offence. 
But  this  is  not  so  ;  the  two  offences  being  different  in  the  eye  of  the 
law.  If,  however,  a  prosecution  for  a  larceny  should  occur  after  a 
conviction  for  a  conspiracy,  it  would  be  the  duty  of  the  court  to 
apportion  the  sentence  for  the  felony  with  reference  to  such  former 
conviction.  If  the  position  contended  for  by  the  defendants  was 
true,  its  application  would  be.  subject  to  much  uncertainty ;  for  it  is 
not  within  the  province  of  the  judge,  in  general,  to  decide  on  the 
credibility  of  the  witnesses,  or  the  weight  of  the  facts  tending  to 
prove  a  felony ;  but,  according  to  the  present  contention,  the  duty  of 
acquitting  on  his  own  opinion  is.  cast  upon  him,  and  this  conclusion 
of  fact,  in  which,  probably,  the  jury  would  not  have  concurred,  is  to 
be  subject  to  no  review.  Also,  if  he  should  be  satisfied  that  a  felony 
is  proved,  and  should  direct  an  acquittal  of  the  misdemeanor,  it  is 
obviously  uncertain  whether  the  same  evidence  would  be  given  upon 
a  prosecution  for  felony,  or  would  be  satisfactory  to  the  jury,  or 
would  be  left  without  answer.  The  felony  may  be  pretended  to 
extinguish  the  misdemeanor,  and  then  may  be  shown  to  be  but  a 
false  pretence  ;  and  entire  impunity  has  sometimes  been  obtained  by 
varying  the  description  of  the  offence  according  to  the  prisoner's 
interest,  and  he  has  been  liberated  on  both  charges,  solely  because  he 
was  guilty  upon  both. 

Upon  this  review,  we  are  of  opinion  that  this  conviction  for  a  mis- 
demeanor ought  to  be  sustained,  although  the  evidence  proving  it 
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been  completed. 

In  Regina  v.  Simpson,  3  Carrington  & 
Kirwan,  207,  before  the  Hon.  J.  Stuart 
Wortley,  Recorder,  Central  Criminal 
Court,  (1851,)  the  recorder  said  "  that  he 
did  not  think  that  the  old  dottrine  of 
merger  was  upset  by  the  two  cases  of 
Regina  v.  iVeaZe»and  Regina  v.  Button; 
but  as  the  question  was  one  of  import- 
ance, and  some  doubt  prevailed  about  it, 
he  would  consult  the  judges  in  the  other 
court."  Afterwards,  the  recorder  said 
*'  that  he  had  consulted  Mr.  Justice  Gole- 
lidge,  who  informed  him  that  the  judges 
were  of  opinion  that  the  doctrine  of 
merger  was  not  affected  by  the  decisions 
in  Regina  v.  Neale  and  Regina  v.  Button, 
which  turned  entirely  upon  the  words  of 
the  particular  statutes  on  which  those 
cases  were  founded." 

The  Stat.  14  &  15  Vict.  ch.  100,  §  12, 
enacts,  that "  if,  upon  the  trial  of  any  person 
for  any  misdemeanor,  it  shall  appear  that 
the  facts  given  in  evidence  amount  in  law 
to  a  felony,  such  person  shall  not,  by  rea- 
son thereof,  be  entitled  to  be  acquitted  of 
such  misdemeanor  ;  and  no  person  tried 
for  such  misdemeanor  shall  be  liable  to  be 
afterwards  prosecuted  for  felony  on  the 
same  facts,  unless  the  court,  before  which 
such  trial  may  be  had,  shall  think  fit,  in  its 
discretion,  to  discharge  the  jury  from  giv- 
ing any  verdict  upon  such  trial,  and  to 
direct  such  person  to  be  indicted  for  fel- 
ony ;  in  which  case,  such  person  may  be 
dealt  with  in  all  respects  as  if  he  had  not 
been  put  upon  his  trial  for  such  misde- 
meanor." Mr.  Greaves,  in  -his  edition  of 
Lord  Campbell's  Acts,  p.  16,  says  :  "  This 
section  was  introduced  to  put  an  end  to  all 
question  as  to  whether,  on  an  indictment 
for  a  misdemeanor,  in  case  upon  the  evi- 
dence it  appeared  that  a  felony  had  been 
committed,  the  defendant  was  entitled  to 
be  acquitted,  on  the  ground  that  the  mis- 
demeanor merged  in  the  felony.  Regina 
V.  Neale,  1  Carrington  &  Kirwan,  591 ; 
1  Denison,  C.  C.  36  ;  Regina  v.  Button,  11 
Queen's  Bench,  Rep.  929.  The  discretion- 
ary power  to  discharge  the  jury,  is  given 
in  order  to  prevent  indictments  being  col- 


Rule  discharged. 

lusively  or  improperly  preferred  for  mis- 
demeanors, where  they  ought  to  be  pre- 
ferred for  felonies ;  and  also  to  meet  those 
cases  where  the  felony  is  liable  to  so  much 
more  severe  a  punishment  than  the  misde- 
meanor, that  it  is  fitting  that  the  prisoner 
should  be  tried  and  punished  for  the  felony. 
For  instance,  if  on  the  trial  of  an  indictment 
for  attempting  to  bommit  a  rape,  it  clearly 
appeared  that  the  crime  of  rape  was  com- 
mitted, it  would  be  right  to  discharge  the 
jury.  So  if  any  one  were  to  prefer  an 
indictment  for  any  offences  respecting  a 
railway,  under  the  3  &  4  Vict.  ch.  97,  in- 
stead of  under  the  13  &  14  Vict.  ch.  19, 
§§  6,,  7,  it  would  be  proper,  gener- 
ally speaking,  to  discharge  the  jury,  and 
order  an  indictment  for  felony  to  be  pre- 
ferred." 

In  Regina  v.  Sliott,  3  Carrington  &  Kir- 
wan, 206,  (1851,)  the  indictment  charged 
the  prisoner  with  having  had  carnal  knowl- 
edge of  a  girl  above  the  age  of  ten  years, 
and  under  the  age  of  twelve  years,  to  wit, 
of  the  age  of  eleven  years.  The  evidence 
was  that  the.  offence  was  committed,  and 
that  the  girl  was  under  the  age  of  ten 
years.  For  the  prosecution,  it  was  sug- 
gested that  this  variance  was  immaterial, 
as  by  the  above  section  of  the  statute,  it  is 
provided,  that  a  person  tried  for  a  misde- 
meanor is  not  to  be  acquitted,  if  the  facts, 
proved  in  evidence,  amount  in  law  to  a 
felony.  Maule,  J.,  did  not  think  that  the 
section  referred  to  applied  to  such  a  CMe 
as  the  present.  It  applied  only  to  cases 
of  merger ;  e.  g.,  the  case  of  false  pre- 
tences, where  the  facts  proved  that  the 
false  pretences  had  Jseen  effected  by  a 
forgery.  In  such  case,  under  that  sec- 
tion, a  prisoner  might,  nevertheless,  be 
convicted.  But  that  section  only  applied 
to  eases  where  the  indictment  was  proved 
by  facts  amounting  to  a  felony.  The 
words  in  the  indictment  being,  above  the 
age  of  ten  years  and  under  twelve  years, 
were  material,  constituting  the  misde- 
meanor charged,  and  they  had  not  been 
proved. 

In  Massachusetts,  in  an  early  case,  it 
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was  decided,  that  ivliere  the  conspiracy  to 
commit  a,  felony  is  carried  into  effect,  the 
crime  of  conspiracy,  which  is  a  misde- 
meanor, is  merged  in  the  higher  crime  of 
felony.  Commonwealth  v.  Kingsbury,  5 
Mass.  106,  (1809.)  This  seems  to  be  the 
only  case  in  America  in  which  this  point 
has  been  decided.  But  the  American 
authorities  are  uniform,  that  if  the  object 
of  the  conspiracy  be  to  commit  a  misde- 
meanor only,  and  it  be  committed,  the 
offence  of  conspiracy  is  not  merged,  but 
is  still  separately  punishable.  The  People 
V.  Mather,  4  Wendell,  229,  265;  The 
State  T.  Murray,  15  Maine,  100 ;  Com- 
monwealth V.  McGowan,  2  Parsons,  341 ; 
The   People    v.    Richards,    1    Manning, 


(Michigan),  216  ;  3  Greenleaf,  Ev.  §  90 ; 
1  Bishop,  Crim.  Law,  §§  549-551.  But 
see  contrd,  a  dictum  of  Parsons,  C.  J., 
in  Commonwealth  v.  Kingslury,  ubi  su- 
pra; and  in  ITie  People  v.  Mather,  uU 
supra,  Marcy,  J.,  said:  "It  is  supposed 
that  a  conspiracy  to  com^mit  a  crime  is 
merged  -in  the  crime  when  the  conspiracy 
is  executed.  This  may  be  so  where  the 
ci'ime  is  of  a  higher  g^de  than  the  con- 
spiracy, and  the  object  of  the  conspiracy 
is  fully  accomplished ;  but  a  conspiracy  is 
only  a  misdemeanor,  and  when  its  object 
is  only  to  commit  a  misdemeanor,  it  can- 
not be  merged.  Where  two  crimes  are 
of  equal  grade,  there  can  be  no  legal 
technical  merger."  H. 


Regina  V.  Eaglbton.^ 


July  9,  1855. 


Misdemeanor  —  Attempt  to  obtain  Money  by  False  Pretences. 

The  defendant  contracted  in  writing  with  the  guardians  of  a  parish  to  supply  and  deliver 
for  a  certain  term  to  the  out-door  poor,  at  such  times  as  the  guardians  should  direct,  loaves 
of  bread  of  three  and  a  half  pounds  weight  each.  The  guardians  were,  during  the  said 
term,  to  pay  the  defendant  after  certain  rates  and  prices  for  the  bread  so  supplied,  and  of 
which  a  bill  of  particulars  should  have  been  sent.  The  contract  contained  a  proviso,  that 
in  case  the  defendant  broke  the  terms  of  his  contract  in  any  of  the  ways  therein  named, 
one  of  which  was  by  a  deficiency  in  the  weight  stated  and  charged  for  in  tlie  said  bill  of 
particulars,  the  guardians  might  employ  other  persons  to  supply  the  bread,  and  charge  the 
defendant  with  the  costs  of  such  supply  above  the  price  contracted  for,  and  might  retain 
any  moneys  due  to  the  defendant  under  the  contract  at  the  time  of  such  breach  towards 
such  costs,  or  the  damages  which  the  board  might  sustam,  and  might  also  put  in  suit 
against  the  defendant  a  bond  which  he  then  executed,  and  which  was  conditioned  for  the 
due  performance  of  his  contract. 

The  indictment  contained  ten  counts,  the  first  seven  of  which  were  in  substance  the  same, 
and  charged  the  defendant  with  a  common-law  misdemeanor,  in  supplying  and  delivering, 
as  such  contractor,  loaves  of  bread  to  different  poor  persons,  which  loaves  were  deficient 
in  weight,  intending  to  injure  and  defraud  sucU  poor  persons  and  to  deprive  them  of 
proper  and  sufBcient  food  and  sustenance,  and  to  endanger  their  healths  and  constitutions, 
and  to  cheat  and  defraud  the  said  guardians. 

The  three  last  counts  charged  the  defendant  with  attempting  to  obtain  money  from  the  guar- 


1  1  Dearsly,  C.  C.  515  ;  6  Cox,  C.  C.  559 ;  14  Jurist,  940 ;  24  Law  Journal,  M.  C. 
158  ;  33  Eng.  Law  and  Eq.  Kep.  540. 
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dians  by  falsely  pretending  to  the  relieving  officer  that  he  had  delivered  loaves  of  the 
proper  weight. 

It  was  proved  in  evidence,  that  on  a  poor  person  applying  for  relief,  the  relieving  officer 
gave  the  applicant  a  ticket,  the  presentation  of  which  to  the  defendant  entitled  him  to  re- 
ceive a  loaf  I  that  the  defendant  received  these  tickets  and  gave  to  the  poor  persons  pre- 
senting them  loaves  of  bread  which  the  jury  found  were  deficient  in  weight,  and  were  so 
with  the  knowledge  of  the  defendant. 

By  the  course  of  dealing  the  defendant  would  return  the  tickets  in  the  following  week,  with 
a  statement  in  writing  of  the  numlser  of  loaves  he  had  supplied,  and  the  relieving  officer 
would  credit  the  defendant  in  account  with  the  guardians  with  the  amount,  and  the  money 
would  then  be  paid  to  him  at  the  time  stipulated  in  the  contract.  The  tickets  were  so 
returned  by  the  defendant,  and  he  was  credited  in  account  accordingly ;  but  the  fraud  was 
discovered  before  the  stipulated  time  for  payment  of  the  money  had  arrived.  The  jury 
found  that  the  defendant  intended  to  defraud  the  out-door  poor,  and  that  by  returning  the 
tickets  to  the  relieving  officer,  he  intended  to  represent  that  he  had  delivered  the  loaves 
mentioned  in  them  of  the  weights  stated. 

Held,  1.  That  the  first  seven  counts  did  not  disclose  an  Indictable  offence,  as  the  delivery  of 
loaves  of  less  weight  than  that  contracted  for  was  a  mere  private  fraud,  no  false  weights  or 
tokens  having  been  used. 

2.  That  the  defendant  was  properly  convicted  on  the  last  three  counts  of  attempting  to  ob- 
tain money  by  false  pretences,  as  the  fraudulent  representation  made  was  of  an  antecedent 
fact ;  and  that  although  the  defendant  had  only  obtained  credit  in  account,  and  could  not 
have  been  convicted  of  obtaining  money  by  false  pretences,  he  was  nevertheless  properly 
convicted  of  the  attempt,  his  obtaining  the  credit  in  account  being  the  last  act  depending 
on  himself  towards  obtaining  the  money.  ' 

Qucere,  whether  a  sale  of  goods  with  a  false  representation  of  the  weight  or  quality  is  an  in- 
dictable offence  ? 

The  following  case  was  stated  by  the  Recorder  of  Great  Yar- 
mouth :  — 

The  defendant  was  tried  at  the  Quarter  Sessions  fgr  the  borough 
of  Great  Yarmouth,  holden  on  the  1st  day  of  March,  1854,  upon 
arf  indictment,  a  copy  of  which  is  annexed.  The  evidence  was  a 
contract  dated  27th  of  December,  1852,  and  a  bond  of  the  same  date 
(copies  of  which  are  also  annexed) ;  and  it  was  proved  that  on  poor 
persons  applying  for  out-door  relief,  the  relieving  officer  gave  the 
applicant  a  ticket  in  the  following  form :  — 


31. 
BREAD. 

One  Loaf. 

"\J^M.  Harbert. 


The  poor  person,  on  presenting  the  ticket  to  the  defendant,  was 
entitled  to  receive  a  loaf,  and  could  not  obtain  a  loaf  elsewhere  on 
such  ticket.  As  many  as  twenty  of  these  tickets  were  given  on  Sat- 
urday the  21st  of  January  last,  to  as  many  out-door  poor  by  the 
relieving  officer,  and  the  poor  persons,  on  presenting  them  to  the  de- 
fendant, received  the  number  of  loaves  mentioned  in  the  ticket.  By 
the  course  of  dealing  the  defendant  would  return  the  tickets  on  the 
8* 
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following  week,  with  a  statement  in  writing  of  the  number  of  loaves 
he  had  supplied,  but  no  other  particular  would  be  delivered,  and  the 
relieving  officer  would  credit  the  defendant  in  his  books  for  the 
amount,  and  the  money  would  then  be  paid  to  hirn  at  the  time  stip- 
ulated in  the  contract. 

These  tickets  were  returned  by  the  defendant  to. the  relieving 
officer,  with  the  note  of  the  number  of  loaves,  and  the  defendant  had 
credit  accordingly. 

It  was  objected  on  the  part  of  the  defendant  that  no  one  count 
set  out  an  offence,  and  that  the  evidence  did  not  support  any  of  the 
first  seven  counts  for  fraud,  nor  the  last  three  as  an  attempt  to  obtain 
money  by  false  pretences. 

The  jury  found  that  the  loaves  of  bread  furnished  by  the  defendant, 
were  deficient  in  weight,  and  were  so  with  the  knowledge  of  the 
defendant,  and  that  he  intended  thereby  to  defraud  the  out-door  poor 
for  whose  relief  they  had  been  ordered ;  and  that  in  returning  the 
tickets  to^the  relieving  officer,  he  intended  to  represent  that  he  had 
delivered  the  loaves  mentioned  on  them  of  the  weight  stated  in  the 
contract,  and  returned  a  verdict  of  guilty. 

I  have  to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
upon  the  objections  taken  on  the  part  of  the  defendant. 

This  case  came  on  to  be  argued  at  a  sitting  of  this  court  holden 
on  the  28th  of  April,  1854,  and  upon  that  occasion  the  court  directed 
that  the  case  should  be  referred  back  to  the  arbitrator  to  state  the 
evidence  inore«fully  with  respect  to  the  last  three  counts  of  the  indict- 
ment. Subsequently,  the  case  was  accordingly  amended'  by  the  ad- 
dition of  the  following  evidence. 

William  Wilson.  The  attesting  witness  to  the  contract  and  bond, 
of  which  copies  are  annexed  to  the  case. 

William  Harbert,  (the  relieving  officer  for  the  south  district,)  who 
stated  that  the  out-door  poor,  who  were  ordered  by  the  guardians  to 
be  relieved  by  giving  them  bread,  applied  to  him,  as  relieving  officer, 
for  a  ticket  which  he  gives  in  the  form  set  forth  in  the  case,  being 
either  for  one  loaf  or  two  loaves,  as  ordered.  That  these  tickets  are 
given  weekly,  and  the  poor  person  takes  the  ticket  to  the  contractor 
and  receives  the  loaf  or  loavgs  as  mentioned  upon  it.  That  the  con- 
tractor in  the  ensuing  week  returns  the  tickets  to  the  relieving  officer 
giving  them,  with  a  note  stating  the  number  sent,  and  the  contractor 
is  credited  in  the  account  with  the  guardians  with  the  weight  of  the 
bread  mentioned  on  the  tickets,  and  is  paid  at  the  time  mentioned 
in  the  contract.  That  the  loaves  delivered  to  the  poor  should  be 
each  of  three  and  a  half  pounds  weight.  That  on  the  21st  day  of 
January,  the  witness  was  the  contractor.  That  witness  on  that  day 
gave  to  different  out-door  poor  persons  thirty-eight  tickets,  thirty-two 
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being  for  one  loaf,  and  six  for  two  loaves  each.  That  Susanna  God- 
frey had  a  ticket  for  two  loaves,  Elizabeth  Bowles  for  one,  Ann  Par- 
ker for  two,  and  Elizaljeth  Fean  for  one  loaf,  but  he  could  not  tell 
to  whom  each  ticket  was  delivered.  That  all  the  thirty-eight  tickets 
given  by  the  witness  on  the  21st  day  of  January,  were  returned  to 
him  by  the  defendant  on  Monday  the  23d  day  of  January,  with  a 
note  in  the  defendant's  Writing  stating  the  number  of  tickets  sent 
back,  and  witness  entered  them  to  the  credit  of  defendant's  account 
in  the  receipt  and  expenditure  book  of  the  guardians.  That  in  the 
evening  of  the  21st  day  of  January,  he  made  inquiry  of  the  poor  per- 
sons to  whom  he  had  given  tickets,  as  to  the  weight  of  the  loaves 
they  had  received  from  the  defendant,  when  he  found  that^pany  of 
the  loaves  had  been  eaten  either  in  part  or  wholly,  so  that  the  weight 
could  not  be  ascertained,  but  that  Susanna  Godfrey  had  her  two 
loaves,  Elizabeth  Bowles  her  one,  Ann  Parker  one  of  her  two,  and 
Elizabeth  Fean  her  one.  That  these  were  all  deficient  in  weight, 
being  weighed  by  witness  or  in  his  presence. 

Susanna  Godfrey.  Received  a  ticket  on  the  21st  for  two  loaves  ; 
she  sent  her  son  John  with  it  to  the  defendant,  and  he  brought  her 
back  two  loaves ;  they  were  weighed  in  the  evening  and  were  both 
short  in  weight. 

John  Godfrey.  Took  the  ticket  to  defendant  and  gave  it  to  him, 
and  received  of  him  two  loaves  which  he  gave  his  mother. 

Elizabeth  Bowles.  Took  the  ticket  to  defendant  and  gave  it  to 
him,  and  received  one  loaf;  it  was  short  in  weight. 

Ann  Parker.  Received  a  ticket  for  two  loaves ;  she  sent  her  son 
William  with  it  to  defendant  and  he  brought  her  two  loaves,  which 
loaves  she  gave  Harbert  on  thQ  Monday. 

William  Parker.  Took  the  ticket  to  the  defendant  and  gave  it  to 
him,  and  received  from  him  two  loaves  which  he  gave  to  his  mother. 
William  Christmas  Nutman.  Relieving  oflfiicer  for  the  north  dis- 
trict—  delivered  twenty-one  tickets  on  the  21st  day  of  January  to 
out-door  poor  persons  for  bread ;  all  these  twenty-one  tickets  were 
returned  to  witness  by  the  defendant  on  the  afternoon  of  the  follow- 
ing Tuesday  the  24th,  with  a  note  in  the  defendant's  writing  stating 
the  number  of  tickets  sent  back,  but  he  could  not  tell  to  whom  each 
ticket  was  delivered,  but  Jam'es  Mayer,  John  Bowles,  James  Pitt,  and 
Edward  Campbell,  were  among  the  out-door  poor  persons  to  whom 
he  gave  tickets.  On  the  same  day,  he  gave  an  order  to  Samuel 
Lingwood,  (who  was  a  casual  poor  person,)  upon  defendant,  for  two 
loaves  which  were  each  to  weigh  three  and  a  half  pounds;  that  this 
order  was  returned  to  him  on  the  31st  day  of  January,  a  week  after 
defendant  had  been  held  to  bail,  to  answer  a  charge  of  fraud ;  this 
order  he  knew  from  Samuel  Lingwood's  name  being  written  by  him, 
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witness,  oS  it.  This  witness  inquired  of  the  poor,  to  whona  he  had 
delivered  tickets,  as  to  the  bread  they  had  received,  and  obtained  one 
loaf  from  Mayer,  ope  from  Knowles,  one  from  Pitt,  one  from  Camp- 
bell, and  one  from  Lingwood,  being  all  he  could  get,  and  they  were 
all  short  in  weight. 

Samuel  Lingwood.  Took  the  order  to  defendant  on  the  21st  day 
of  January,  who  gave  him  two  loaves,  oift  he  ate,  and  the  other 
weighed  three  pounds  one  ounce  only. 

John  Bowles  gave  the  ticket  tq  his  \vife  Sarah  Bowles. 

Sarah  Bowles  took  it  to  defendant  and  gave  it  to  him  ;  he  gave 
her  two  loaves ;  she  weighed  one  and  it  was  short  in  weight  nearly 
four  ouaces,  and  defendant  afterwards  gave  her  three  pieces  of  bread 
to  make  up  the  weight. 

James  Mayer.  Received  the  ticket  from  Nutman ;  took  it  to  de- 
fendant, and  left  it  with  him  ;  defendant  gave  him  two  loaves  ;  one 
he  ate,  and  the  other  he  gave  to  Nutman. 

Sarah  Pitts.  Received  the  ticket  of  Nutman,  delivered  it  to  de- 
fendant, and  she  had  from  him  two  loaves ;  one  she  ate,  and  the 
other  she  gave  to  Nutman  ;  it  was  four  ounces  and  three  quarters  short. 

Edward  Campbell.  Received  the  ticket  of  Nutman  and  gave  it  to 
defendant  and  received  two  loaves,  which  he  gave  to  Elizabeth  Span- 
ton,  his  mother. 

Elizabeth  Spahton.  Gave  one  of  the  loaves  to  Nutman ;  it 
weighed  three  pounds  four  ounces  and  a  half  bare ;  the  other  was 
eaten. 

The  first  count  of  the  indictment  alleged  that  heretofore,  to  wit,  on 
the  3d  day  of  December,  a.  d.  1853,  in  the  parish  of  Great  Yar- 
mouth, &c.,  the  guardians  of  the  poor  of  the  said  parish  of  Great  Yar- 
mouth, in  the  county  of  Norfolk,  duly  and  publicly  advertised  in  a 
certain  county  newspaper,  to  wit,  the  Norfolk  Chronicle,  for  tenders 
for  the  supply  of  bread  made  from  the  best  household  flour,  at  per 
loaf  of  three  pounds  and  one  half  of  a  pound  for  out  relief,  from  the 
24th  day  of  December  in  the  year  aforesaid,  till  the  25th  day  of 
March  then  next ;  and  that  thereupon  John  Eagleton,  of,  &c.,  baker, 
to  wit  on  the  22d  day  of  December  in  the  year  first  aforesaid,  duly 
tendered,  and  he  then  and  there  duly  and  in  pursuance  of  the  stat- 
utes in  such  case  made  and  provided,  arid  in  due  and  full  compliance 
with  the  rules,  orders,  and  regulations  made  and  issued  by  the  Poor 
Law  Commissioners  for  England  and  Wales,  became  and  was  the 
contractor  with  the  said  guardians  for  the  supply  to  the  out-door 
poor  of  the  said  parish  at  such  time  and  in  such  manner  as  the  said 
guardians,  or  any  other  person  or  persons  duly  authorized  by  them, 
should  from  time  to  time  direct,  of  such  quaiitities  of  bread  made 
from  the  best  household  flour,  in  loaves  weighing  three  pounds  and 
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one  half  of  a  pound  at  sevenpence  per  loaf,  as  should  be  required  by 
the  said  guardians  for  the  use  of  the  out-door  poor  of  the  said  parish. 
And  that  after  making  the  said  engagement  aiTd  undertaking,  and 
whilst  the  said  John  Eagleton  was  such  contractor  as  aforesaid,  to 
wit,  on  the  21st  day  of  January,  a.  d.  1854,  at  the  parish  aforesaid, 
William  Harbert  then  being  one  of  the  relieving  officers  of  the  poor 
of  the  said  parish,  by  the  orders  and  authority  of  the  said  guardians 
of  the  poor,  then  and  there  gave  as  and  for  relief  to  divers,  to  wit,  one 
hundred  poor  persons,  being  out-door  poor  of  the  said  parish,  divers, 
to  wit,  one  hundred  orders  and  tickets  signed  under  the  authority  afore- 
said, by  the  said  William  Harbert,  for  the  supply  of  divers,  to  wit,  two 
loaves  of  bread  to  each  of  the  said  poor  persons  respectively.     And 
that  the  said  William  Harbert  being  duly  authorized  in  that  behalf 
as  aforesaid,  then  and  there  directed  the  said  poor  persons  to  pro- 
duce and  show,  and  that  the  said  poor  persons  did  then  and  there  pro- 
duce and  show  to  the  said  John  Eagleton  the  said  orders  and  tickets, 
in  order  that  the  said  John  Eagleton  might  supply  and  deliver  to  the 
said  poor  persons  respectively  for  their  sustenance  and  support,  the 
number  of  loaves  specified  in  the  said  orders  and  tickets  respectively. 
And  that  the  said  William  Harbert  thereby  then  and  there,  being 
duly  authorized  in  that  behalf  as  aforesaid,  ordered  and  directed  the 
said  John  Eagleton  to  supply  and  deliver  to  the  said  poor  persons 
respectively  the  number  of  loaves  of  bread  in  the  said  orders  and 
tickets  respectively  specified,  in  pursuance  of  and  according  to  the 
terms  of  his  said  contract  and  undertaking.     And  that  the  said  poor 
persons  were  not,  nor  was  any  or  either  of  them  authorized  by  the 
said  guardians  or  by  the  said  William  Harbert,  or  by  any  or  either 
of  them,  or  by  any  other  person  whatsoever  to  obtain,  and  that  the 
said  poor  persons  were„and  each  and  every  of  them  was' wholly  un- 
able to  obtain  the  said  loaves  of  bread  or  any  bread  whatsoever,  by 
means  of  the  said  orders  anc^  tickets,  elsewhere,  or  from  any  other 
baker  or  person  whatsoever,  but  only  from  him  the  said  John  Eagle- 
ton, of  all  which  premises  the  said  John  Eagleton  then  and  there  had 
notice.     And  that  the  said  John  Eagleton  then,  to  wit,  on  the  day 
and  yeaf  last  aforesaid,  at  the  parish  aforesaid,  in  the  borough  afore- 
said, and  within  the  jurisdiction  of  this  court,  so  being  such  contrac- 
tor as  aforesaid,  not  regarding  his  duty  in  that  behalf,  but  under  color 
and  pretence  of  his  said  contract,  and  contriving  and  intending  to 
injure  and  defraud  the  said  poor  persons  respectively,  and  to  deprive 
them  of  proper  and  sufficient  food  and  sustenance,  and  to  endanger 
their  healths  and  constitutions  respectively,  and  further  contriving 
and  intending  to  cheat  and  defraud  the  said  guardians,  unlawfully 
and  fraudulently  supplied  and  delivered  to  divers,  to  wit,  fifty  of  the 
said  poor  persons  who  then  respectively  produced  and  showed  to  the 
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said  John  Eagleton  the  said  orders  or  tickets  as  aforesaid,  divers^  to 
wit,  one  hundred  loaves  of  bread,  as  and  for  loaves  of  bread  weigh- 
ing respectively  three  pounds  and  one  half  of  a  pound  each  loaf. 
Whereas  the  said  loaves  respectively,  as  he  the  said  John  Eagleton 
then  well  knew,  were  not  of  the  weight  of  three  pounds  and  one  half 
of  a  pound  each  loaf,  but  each  of  them  was  of  a  far  less  weight,  to 
wit,  of  the  weight  of  three  pounds  and  four  ounces  and  no  more,  in 
breach  of  his  duty  as  such  contractor  as  aforesaid,  to  the  fraud,  great 
damage,  and  prejudice  of  the  said  poor  persons  respectively,  and  to 
the  great  danger  of  their  healths  and  constitutions  respectively ;  in 
contempt  of  our  said  lady  the  Queen  and  her  laws,  and  to  the  evil 
example  of  others,  and  against  the  peaCe  of  our  said  lady  the  Queen, 
her  crown  and  dignity. 

Second  count  same  as  first,  except  that  it  alleged  a  delivery  of 
tickets  to  the  out-door  poor  by  William  Christmas  Nutman,  another 
relieving  officer. 

Th%rd  count  substantially  the  same,  but  stating  the  contract  and 
duty  more  generally,  and  alleging  the  delivery  of  divers  tickets  by 
several  relieving  officers,  not  by  naming  them. 

Fourth  count  same  as  third,  but  alleging  that  defendant  supplied 
two  loaves  of  short  weight  to  one  Susanna  Godfrey. 

Fifth  count,  in  substance  the  same,  but  alleging  a  supply  of  loaves 
of  short  weight  to  Elizabeth  Bowles. 

Sixth  count,  same  —  alleging  a  supply  of  loaves  of  short  weight  to 
Samuel  Lingwood. 

Seventh  count,  same  —  alleging  the  supply  to  James  Mayer. 

Eighth  count — That  heretofore,  to  wit,  on  the  21st  day  of  Jan- 
uary, 1854,  at  the  parish,  &c.,  and  within  the  jurisdiction  of  this 
court,  John  Eagleton  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  one  William  Christmas  Nutman,  then  being  relieving 
officer  of  the  said  parish  of  Great  Yarmouth,  that  he  the  said  John 
Eagleton  had,  on  the  day  and  year  last  aforesaid,  supplied  and  deliv- 
ered to  one  Samuel  Lingwood,  then  being  a  poor  person  of  the 
parish,  two  loaves  of  bread,  and  that  each  of  the  said  two  loaves  then 
weighed  three  pounds  and  one  half  of  a  pound,  by  means  af  which 
said  false  pretence,  the  said  John  Eagleton  did  then  and  there  un- 
lawfully attempt  and  endeavor  fraudulently,  falsely,  and  unlawfully 
to  obtain  from  the  guardians  of  the  poor  of  the  said  parish  a  sum  of 
money  to  wit,  the  sum  of  one  shilling  of  the  moneys  of  the  said  guar- 
dians, with  the  intent  thereby  then  and  there  to  cheat  and  defraud. 
Whereas  in  truth  and  in  fact  the  said  two  loaves  of  bread  did  not 
each  weigh,  nor  did  either  of  them  weigh  three  pounds  and  one  half 
of  a  pound ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  &c. 
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Ninth  count,  same  as  eighth,  but  alleging  as  the  false  pretence  that 
he  had  delivered  to  James  Mayer  loaves  weighing  three  and  a  half 
pounds  each. 

Tenth  count,  same  as  eighth,  but  alleging  a  false  pretence  made  to 
William  Harbert,  that  he  had  delivered  loaves  of  full  weight  to  Eliz- 
abeth Bowles. 

The  contract  which  was  annexed  to  the  case,  bore  date  22d  Decem- 
ber, 1853.  It  recited  the  orders  of  the  Poor  Law  Commissioners  for 
the  constitution  and  regulation  of  the  Board  of  Guardians,  the  adver- 
tisement by  the  guardians  and  the  tender  by  Eagleton.  It  then  con- 
tained the  terms  of  agreement  between  the  parties  thus :  "  and  the 
said  John  Eagleton  doth,  in  consequence  of  the  payment  to  be  made 
to  him  as  hereinafter  mentioned,  hereby  contract  with  the  said  guar- 
dians, that  he  the  said  J.  E.  will  henceforth  until  the  25th  day  of 
March  next,  serve,  supply  and  deliver,  or  cause  to  be  delivered  to  the 
out-door  poor  at  such  times  and  in  such  manner  as  the  said  board  of 
guardians,  &c.,  shall  from  time  to  time  direct,  such  quantities  of 
bread  and  flour  as'  shall  be  required,  &c.,  at  and  after  the  rates  or 
prices  following,  that  is  to  say,  bread  made  from  the  best  household 
flour  in  loaves  of  three  and  a  half  pounds  each,  &c.,  at  sevenpence 
per  loaf."  Then  followed  the  agreement  by  the  guardians  to  pay 
"  at  and  after  the  rates  and  prices  aforesaid,  during  the  said  term,  for 
every  quantity  of  the  said  articles  so  to  be  ordered,  served,  supplied 
and  delivered,  and  of  which  a  bill  of  particulars  shall  be  sent  with 
the  said  articles  at  the  time  of  the  delivery  thereof,  within  two  calen- 
dar months  from  the  said  25th  day  of  March  next." 

The  agreement  proceeded  thus:  — 

"  Provided  always,  and  it  is  hereby  expressly  agreed,  and  particu- 
larly by  and  on  the  part  of  the  said  J.  E.,  that  in  case  such  articles 
shall  not  be  duly  served,  &c.,  when  and  as  required  by  the  said 
board,  &c.,  and  when  delivered  shall  not  in  every  respect  be  of  the 
quality  and  sort  contracted  for,  or  shall  be  deficient  in  the  weight 
stated  and  charged  for  in  such  bill  of  particulars,  &c.,  or  if  delivered 
without  such  bill  of  particulars,  they  the  said  board,  &c.,  shall  be  at 
liberty  to  return  the  same  at  the  expense  of  the  said  J.  E.,  &c.  And 
that  in  every  such  case  it  shall  be  lawful  for  the  said  board,  &c.,  to 
purchase  a  fresh  supply  or  employ  any  other  person  to  supply  the 
said  out-door  poor  with  bread  and  flour,  &c.  And  that  in  such  case 
the  said  J.  E.,  his  executors  and  administrators,  shdl  bear  and  make 
good  all  costs,  charges  and  expenses  of  such  additional  supply  over 
and  above  the  price  at  which  the  same  are  hereinbefore  contracted 
to  be  supplied  and  delivered  by  the  said  J.  E.  And  also  that  it  shall 
be  lawful  for  the  said  Board  of  Guardians  to  retain  and  apply  any 
sura  of  money  which  may  be  due  to  the  said  J.  E.  under  and  by  vir- 
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tue  of  this  agreement  at  the  time  of  such  failure  in  the  performance 
thereof  to  the  payment  of  such  loss,  costs,  damages,  and  expenses  as 
the  said  board  may  incur  or  be  put  to  by  reason  thereof." 

Then  followed  a  stipulation  that,  notwithstanding  the  agreement 
last  therein  contained,  the  board  should  be  at  liberty  to  put  in  suit 
the  bond  given  for  the  performance  of  the  contract ;  and  also  to 
determine  the  contract  at  any  time  by  five  days'  notice  in  writing. 

The  court,  at  a  sitting  holden  on  the  28th  day  of  April,  1854,  hav- 
ing considered  that  the  case  should  be  amended  so  as  to  disclose  the 
evidence  on  which  the  jury  found  the  verdict  of  guilty  on  the  last 
three  counts  of  the  indictment,  the  learned  recorder  subsequently 
stated  the  same  to  be  as  set  out,  ante.  The  case,  as  amended,  came 
on  to  be  argued  on  3d  June,  1854.  Before  the  conclusion  of  the 
arguments  on  behalf  of  the  defendant,  it  was  intimated  by  the  court 
that  the  case  was  of  such  importance  to  the  administration  of  justice, 
that  the  court  had  come  to  the  conclusion  that  it  had  better  be  ad- 
journed till  the  Michaelmas  Term  following,  which  was  accordingly 
done. 

It  was  stated  in  the  course  of  the  argument  on  behalf  of  the  de- 
fendant on  3d  June,  1854,  that' in  the  first  edition  of  Chitty's  Crim- 
inal Law,  there  was  a  precedent  ^  of  an  indictment  against  a  baker 
at  Norwich,  charging  an  oflence  similar  to  that  disclosed  by  the  first 
seven  counts  of  the  present  indictment ;  but  that  in  the  second  edi- 
tion of  Mr.  Chitty's  work,  that  precedent  was  omitted,  it  being  stated 
that  the  facts  charged  had  been  held  not  to  constitute  an  indictable 
offence.  -    i 

It  was  intimated  by  the  court  that  it  was  desirable  that  a  report 
of  any  case  in  which  it  was  so  held  should  be  found. 

Search  having  accordingly  been  made,  an  entry  was  found  in  the 
Norfolk  Circuit  Gaol  Delivery  Minute  Book  as  to  an  indictment  at 
the  city  of  Norwich,  Summer  Assizes,  25th  July,  55  Geo.  3,  against 
one  Benjamin  Harling,  on  which  indictment  a  verdict  of  not  guilty 
had  been  returnnd.  The  following  is  a  copy  of  the  abstract  or  min- 
ute of  the  indictment  as  entered  in  the  said  minute  book,  and  was 
certified  to  be  a  true  extract  therefrom  by  the  deputy  clerk  of  assize 
of  the  Norfolk  circuit. 

"  That  defendant  on  the  29th  September,  1812,  contracted  with  the 
governor,  &c.,  of  the  poor  of  Norwich  to  make  and  deliver  until  29th 


1  The  precedent  referred  to  will  be  found  in  2  Chitty,  Crim.  Law,  1st  edit.  p.  559, 
and  in  a  note  {g)  it  is  said,  that  the  indictment  was  settled  on  the  decided  opinion  of 
a  very  experienced  barrister,  that  the  ofifenoe  was  indictable  on  the  ground  stated  2 
East,  P.  C.  821,  that  all  frauds  affecting  the  public  at  large  are  indictable,  though 
arising  out  of  a  particular  transaction  and  contract. 
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September  following,  bread  of  seconds  flour  to  be  delivered  the  day 
after  the  same  was  baked,  each  to  weigh  1  lb.  15  oz.,  at  a  certain 
price,  but  contriving  to  cheat  the  poor  and  deprive  them  of  a  portion 
of  their  daily  allowance,  on  15th  July,  1813,  delivered  to  Stannard, 
the  master  and  superintendent  of  the  poor,  120  loaves  not  weighing 
1  lb.  15  oz.,  but  1  lb.  11  oz. 

"  2d.  The  like,  without  specifying  the  exact  weight,  but  that  the 
loaves  were  less  weight  than  contracted  for. 

"  3d.  Like  the  first,  without  stating  with  whom  the  contract  was 
made,  but  generally  that  the  defendant  contracted  to  make  and  de- . 
liver  the  bread  to  weigh  1  lb,  15  oz.,  and  that  each  loafr'^eighed  only 

I  lb.  11  oz. 

"  4th.  That  defendant,  for  a  reasonable  reward,  contracted  with 
the  governor,  &c.,  to  deliver  loaves  weighing  edch  1  lb.  15  oz.,  and 
that  he  delivered  120  loaves  of  a  much  less  weight,  knowing  them 
to  be  deficient." 

Search  was  made  by  the  clerk  of  assize  for  the  Norfolk  circuit  for 
the -indictment  itself,  but  it  could  not  be  found;  nor.does  it  appear 
from  the  above  extract  under  what  circumstances  the  verdict  of  not 
guilty  was  returned ;  but  the  learned  recorder,  by  whom  this  case 
was  reserved,  furnished  the  following  report  of  the  case  of  Rex  v. 
Harling,  from  the  Norwich  Mercury  of  July  29th,  1815,  which  news- 
paper he  found  in  the  British  Museum. 

"  The  King  v.  Harling.  This  was  an  indictment  instituted  by  the 
court  of  guardians  in  this  city  against  the  defendant,  for  supplying 
the  workhouse  with  bread  short  of  weight,  with  intent  thereby  to 
defraud  the  poor  in  the  house  of  a  portion  of  their  allowance.  The 
contract  into  which  the  defendant  had  entered  with  the  corporation 
(in  consequence  of  a  public  advertisement  appearing  in  the  Norwich 
Mercury)  to  provide  bread  for  the  workhouse,  each  loaf  to  weigh  1  lb. 
and  15  oz.,  was  proved.  The  mayor,  who  was  one  of  the  committee, 
was  examined,  and  stated  that  he  weighed  one  of  the  loaves  sent  by 
the  defendant,  on  the  16th  July,  1813,  and  it  weighed  only  1  lb.  and 

II  oz. ;  he  then  weighed  a  score  of  loaves,  and  found  a  deficiency  of 
4  lbs.  in  weight ;  after  that  he  weighed  six  score,  and  there  was  a 
deficiency  of  25|-  lbs. ;  but  an  objection  was  taken  on  the  part  of  the 
defendant  that  the  offence  with  which  he  was  charged  was  not  an 
indictable  offence  as,  in  order  to  constitute  such  an  oiTence,  it  was 
necessary  that  the  public  should  be  injured  by  it ;  and  further,  that 
it  must  be  such  as  ordinary  prudence  could  not  provide  against.  It 
was  also  urged  that  sending  a  less  quantity  than  was  contracted  for, 
is  merely  a  breach  of  a  civil  contract  and  nqt  an  indictable  offence. 
It  was  answered  on  the  other  side  that  it  was  an  indictable  offence, 
inasmuch  as  all  the  poor  in  the  workhouse  were  affected  by  it  and 
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inasmuch  as  the  contract  was  not  made  with  a  private  individual,  (a 
breach  of  which  would  have  made  only  a  private  injury,)  but  with  a 
body  of  persons  incorporated,  which  made  it  public.  The  court  was 
of  opinion  that  according  to  strict  law,  it  was  not  an  indictable 
offence,  but  only  a  breach  of  a  civil  contract,  and  therefore  that  the 
indictment  could  not  be  supported.  The  jury  were  directed  to  acquit 
the  defendant,  who  was  very  severely  reprimanded  by  the  judge." 

This  case  appeared  to  have  been  tried  before  Thompson,  C  B.,  or 
Sir  Vicary  Gibbs,  C.  J.,  but  it  was  uncertain  which. 

This  cascj  was  again  argued  on  the  2d  December,  1854,  before 
Jervis,  C.  J.y  Pollock,  C.  B.,  Parke,  B.,  Maule,  J.,  Wightman,  J., 
Erle,  J.,  Platt,  B.,  Martik,  B.,  and  Crompton,  J. 

Bulwer  appeared  for  the  Crown,  and  Clerk,  J.  Burchell  and  Poland 
for  the  defendant. 

Clerk,  {J.  Burchell  and  Poland  with  him,)  for  the  defendant.  The 
first  seven  counts  are  for  a  cheat  at  common  law,  and  the  three  last 
counts  for  attempting  to  obtain  money  by  false  pretences. 

Parke,  B.  I  suppose  the  seven  first  counts  were  disposed  of  at 
the  first  hearing. 

Bulwer.     Some  of  the  judges  thought  those  counts  good. 

Clerk.  Probably  those  counts  would  never  have  appeared,  had  it 
not  been  that  in  the  first  edition  of  Chitty's  Criminal  Law,  Vol,  II., 
p.  559,  a  form  of  indictment  is  given  on  which  those  counts  are 
founded,  to  which  form  is  appended  a  note  stating  that  the  indict- 
ment was  settled  on  the  decided  opinion  of  a  very  experienced  bar- 
rister that  the  offence  was  indictable  on  the  ground  stated,  2  East, 
P.  C.  821,  that  all  frauds  affecting  the  public  at  large  are  indictable, 
though  arising  out  of  a  particular  transaction  and  contract.  But  in 
the  second  edition  of  the  same  work  we  find  that  this  form  is  omit- 
ted. 

Since  this  case  was  last  argued,  inquiries'  have  been  made  as  to 
the  authority  on  which  this  form  of  indictment  was  so  omitted., 

The  learned  counsel  then  referred  to  the  extracts  from  the  Norfolk 
Circuit  Gaol  Delivery  Minute  Book  and  from  the  Norwich  Mercury 
nev(rspaper,  set  out  ante,  which  he  contended  showed  that  such  an 
indictment  was  bad  at  common  law,  and  disclosed  only  a  fraud  of  a 
private  nature. 

One  of  the  leading  cases  on  this  subject,  and,  indeed,  the  case 
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which  is  said  to  have  clearly  established  the  true  boundary  between 
those  frauds  that  are  and  those  that  are  not  indictable  at  common 
law,'  is  the  case  of  Rex  v.  Wheatly,  2  Burr.  1125  ;  1  W.  Bl.  273 ;  1 
Leading  Crim.  Cases,  1.  There  the  defendant,  a  brewer,  was  charged 
by  an  iiidictraent  at  common  law  for  that  he,  intending  to  deceive 
and  defraud  one  Richard  Webb  of  his  money,  falsely,  fraudulently, 
and  deceitfully  sold  and  delivered  to  him  sixteen  gallons  of  amber 
for  and  as  eighteen  gallons,  knowing  there  were  only  sixteen  gallons. 
This  was  holden  to  be  a  civil  injury  only,  and  not  an  indictable 
offence,  as  it  was  a  case  of  mere  private  imposition  upon  the  person 
with  whom  the  defendant  was  dealing,  and  he  had  not  employed 
any  false  weight  or  measures,  nor  used  any  false  tokens,  nor  con- 
spired with  any  one  else  to  cheat  the  prosecutor.  In  giving  judg- 
ment. Lord  Mansfield  refers  to  a  case  of  Rex  v.  Wilders.^  The  pris- 
oner, in  that  case,  was  a  brewer,  and  was  indicted  for  a  cheat  in 
sending  in  to  Mr.  Hicks,  an  alehouse-keeper,  so  many  vessels  of  ale 
marked  as  containing  such  a  measure,  and  writing  a  letter  to  Mr. 
Hicks  assuring  him  that  they  did  contain  that  measure,  when  in  fact 
they  did  not  contain  such  measure,  but  much  less.  This  indictment 
was  quashed  on  argument  although,  as  Lord  Mansfield  remarked,  it 
disclosed  a  stronger  case  than  Rex  v.  Wheatly. 

In  2  East,  P.  C,  a  number  of  cases  are  collected,  which  all  go  to 
show  that  this  is  no  offence  at  common  law.  Rex  v.  Dunnage,  2 
Burr.  1130 ;  Rex  v.  Haynes,  4  M.  &  S.  214;  Rex  v.  Lara,  2  East,  P. 
C.  819 ;  6  T.  R.  565 ;  Rex  v.  Pinkney,  2  East,  P.  C.  819 ;  Rex  v. 
Bower,  Cowp.  323 ;  Rex  v.  Cornbrune,!  Wils.SOl;  Rex  v.  Osborn, 
3  Burr.  1697. 

Clerk  was  then  desired  by  the  court  to  direct  his  arguments  to  the ' 
last  three  counts  ;  but  as  the  whole  of  his  arguments  on  the  part  of 
the  defendant,  as  well  as  those  of  Bulwer  on  behalf  of  the  Crown,  as 
to  those  counts,  were  recapitulated  on  the  subsequent  hearing  of  the 
case,  they  are  here  omitted.  ^ 

The  argument  was  resumed  on  the  3d  day  ox  February,  1855,  be- 
fore Jeevis,  C.  J.,  Parke,  B.,  Maule,  J.,  Wightman,  J.,  Cresswell, 
J.,  Erle,  J.,  Platt,  B.,  Williams,  J.,  and  Crompton,  J. 


1  2  Greaves,  Russell  on  Crimes,  284. 

2  See  2  Burr.  1128.  Lord  Mansfield,  in  referring  to  this  case,  states  that  he  was 
informed  of  it  by  Denison,  J.,  and  that  it  was  M.  6  G.  1,  B.  K.,  and  the  learned  re- 
porter adds  the  following  note :  "  I  have  a  like  account  of  this  case.  The  court  said 
that  the  prosecutor  could  not  have  been  imposed  upon  without  his  own  carelessness ; 
and  instanced  the  case  of  selling  an  unsound  horse  affirming  him  to  be  sound ;  and 
they  held  that  such  private  unfair  dealings  which  did  not  affect  the  public,  were  not 
indictable  crimes  unless  accompanied  by  false  tokens  or  conspiracy,  or  selling  by  false 
weights  or  measures." 
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Buhver  proceeded  with  his  argument  on  behalf  of  the  Crown  as  to 
the  last  three  counts,  and  recapitulated  his  former  arguments  as  to 
those  counts. 

The  main  question  is,  whether  a  man  representing  falsely,  with 
intent  to  defraud,  that  he  has  completed  a  contract  into  which  he 
has  previously  entered,  is  guilty  of  an  indictable  false  pretence. 
There  are  three  classes  of  cases  in  which  money  may  be  obtained  by 
false  pretences.  First,  the  ordinary  case  where  there  is  no  contract ; 
secondly,  where  the  false  pretence  induces  a  contract,  in  pursuance 
of  which  the  money  is  paid ;  and,  thirdly,  where  the  contract  is  bond 
fide  in  the  first  instance,  there  is  then  a  false  pretence  that  it  has  been 
performed. 

AH  three  classes  are,  I  contend, 'within  the  statute  7  &  8  Geo.  4, 
ch.  29,  §  53,  where  the  pretence  is  made  with  intent  to  defraud,  and 
money  is  obtained  by  it ;  and  when  it  has  been  proved  that  a  false 
pretence  of  an  existing  fact  has'  been  made,  it  is  a  question  for  the 
jury  whether  such  pretence  was  made  with  intent  to  defraud,  and 
whether  the  money  was  obtained  by  means  of  the  pretence. 

With  regard  to  the  second  class  of  cases  they  are  within  the  stat- 
ute, and  the  fact  of  the  pretence  inducing  a  contract  makes  no  differ- 
ence.' This  is  established  by  the  decisions  in  Regina  v.  Kenrick,  5 
Queen's  Bench  Rep.  49,  and  Regina  v.  Abbott,  1  Denison,  C.  C.  173; 
2  C.  &  K.  630,  and  those  decisions  are  in  accordance  with  the  gen- 
eral principle,  that  if  the  false  pretence  creates  the  credit  it  is  within 
the  statute. 

As  to  the  third  class  of  cases,  it  is  included  in  the  generality  of  the 
term  "false  pretences,"  in  the  statute.  In  Young  v.  The  King  in 
error,  3  Term  Rep.  98,  Lord  Kenyon,  C  J.,  says,  that  when  the  stat- 
ute was  passed  it  was  considered  to  extend  to  every  case  where  the 
party  had  obtained  money  by  falsely  representing  himself  to  be  in  a 
situation  in  which  he  was  not,  or  any  occurrence  that  had  not  hap- 
pened, to  which  persons  of  ordinary  caution  might  give  credit. 

In  Witchell's  case^  East,  P.  C.  830,  the  prisoner  obtained  money 
by  the  false  pretence,  that  certain  workmen,  whom  it  was  his  duty 
to  pay,  had  earned  more  money  than  they  really  had,  and  that  was 
held  to  be  obtaining  money  by  a  false  pretence  within  the  statute ; 
and  this  decision  was  on  the  principle,  that  if  the  false  pretence  cre- 
ates the  credit,  it  is  within  the  statute.  In  Rex  v.  Airey,  2  East,  30 ; 
2  East,  P.  C.  83J ,  where  a  common  carrier,  having  received  certain 
goods  for  the  purpose  of  carrying  and  delivering  for  hire,  obtained 
money  for  the  carriage  of  such  goods  by  falsely  pretending  to  have 
delivered  them,  and  to  have  lost  the  bailee's  receipt,  he  was  convicted 
of  obtaining  such  money  by  false  pretences,  and  on  error  after  con- 
viction thejudgment  was  affirmed. 
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The  preamble  of  the  statute  30  Geo.  2,  ch.  24,  wJiich  recites  that 
frauds  had  been  committed  by  evil  disposed  persons  "  to  the  mani- 
fest prejudice  of  trade  and  credit,"  is  against  the  limited  construc- 
tion which  the  defendant  seeks  to  put  upon  the  statute  ;  and  there 
are  many  cases  which  show  that  an  indictable  offence  is  not  the  less 
indictable  because  it  is  a  breach  of  contract.  In  Treeve's  case,  2 
East,  P.  C.  821,  in  1796,  the  prisoner  w^s  convicted  on  an  indict- 
ment charging  a  common-law  fraud  by  supplying  prisoners  of  war 
with  unwholesome  food,  not  fit  to  be  eaten  by  man,  and  the  judges 
held  the  conviction  right.  There  the  objection  in  arrest  of  judgment 
was,  that  it  did  not  appear  that  what  was  done  was  in  breach  of  any 
contract  with  the  public,  or  of  any  moral  and  civil  duty,  and  one 
does  not  see  any  reason  why  the  act  done  in  that  case  would  have 
been  less  an  offence  if  it  had  also  been  a  breach  of  contract. 

In  Rex  V.  Friend,  Russell  &  Ryan,  C.  C.  20,  it  was  held  to  be  an 
indictable  offence  in  the  nature  of  a  misdemeanor  to  refuse  and  neg- 
lect to  provide  sufficient  food  for  an  infant  of  tender  years,  unable  to 
provide  for  and  take  care  of  itself,  so  as  thereby  to  injure  its  health  ; 
such  child  being  an  apprentice  whom  the  party  is  obliged  by  con- 
tract to  provide  for.  In  that  case  Chambre,  J.,  thought  it  not  an 
indictable  offence,  but  a  matter  founded  wholly  on  contract,  but  the 
rest  of  the  court  held  otherwise. 

The  decision  of  Littledale,  J.,  in  Rex  v.  Codrington,  1  Car.  &  P. 
661,  is  relied  on  for  the  defendant.  There  selling  an  estate,  with  a 
covenant  for  title  where  the  party  had  previously  sold  his  interest  to 
another  person,  was  held  only  to  be  a  ground  for  a  civil  action.  But 
the  authority  of  that  case  is  questioned,  if  in  fact  the  decision  is  not 
overruled. 

The  learned  counsel  referred  to  Rex  v.  Crossley,  2  Moo.  &  Rob. 
17,  and  Regina  v.  Bates,  3  Cox,  C.  C.  201. 

The  authority  of  .Rex  v.  Codrington,  is  also  questioned  in  Regina 
V.  Kenrick,  5  Q,.  B.  49,  in  a  considered  judgment  of  the  Court  of 
Queen's  Bench,  in  whjph  it  is  said  that  the  decision  of  Littledale,  J., 
had  been  lately  much  doubted  by  the  judges  with  reference  to  a  case 
reserved  by  the  Recorder  of  London.  The  case  of  Regina  v.  Ken- 
rick wa?  considered  in  this  court  in  Regina  v.  Abbott,  1  Den.  C.  C. 
273,  and  the  decision  was  supported  and  acted  upon  by  the  twelve 
judges  then  present.' 


1  In  Archbold's  Criminal  Pleading,  (London  ed.  1856,)  390,  is  thefoUowing  passage 
in  the  text :  «  But  in  Regina  v.  Kenriclc,  5  ,Q.  B.  49  ;  Dav.  &  M.  208,  that  decision 
{Rex  \.  Codrington;)  was  much  questioned,  and  it  was  strongly  intimated,  that  the  ex- 
ecution of  a  contract  between  the  same  parties  does  not  rescue  from  punishment  the 
obtaining  of  money  under  false  pretences,  in ,  conformity  with  that  contract.    And  in 
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In  Watts  V.  liprier,  3  Ell.  &  Bl.  760 ;  26  Eng.  Law  and  Eq.  Rep. 
116,  Erie,  J.,  speaking  of  a  debtor  charging  as  unincumbered  that 
which  is  incumbered,  says :  "  If  he  asserted  expressly  that  it  was 
unincumbered,  and  obtained  the  advance  by  that  falsehood,  he  would 
be  indictable  for  a  false  pretence." 

As  to  the  case  of  Rex  v.  Reed,  7  Car.  &  P.  848,  which  will  also 
be  relied  on  on  the  other  side,  Lord  Denman,  speaking  of  that  case 
in  Hamilton  v.  The  Queen,  says,  (9  Q.  B.  279,)  "  I  am  sure  that  Rex 
V.  Reed  was  not  before  the  judges.  That  decision  is  not  overruled 
now,  for  it  never  took  place." 

If  the  money  in  this  case  had  been  obtained  by  the  false  pretence, 
an  oifence  would  have  been  committed  within  the  words  of  the  stat- 
ute, within  the  mischief  pointed  at  by  its  preamble,  and  within  the 
principles  laid  down  in  the  decided  cases  to  which  I  have  referred. 

But  these  counts  not  being  for  obtaining  money,  but  for  attempt- 
ing to  obtain  it,  it  is  objected  that  all  that  the  defendant  did  was  to 
attempt  to  obtain  credit  in  account. 

The  attempt  to  commit  a  misdemeanor  is  a  misdemeanor,  whether 
the  offence  is  created  by  statute  or  was  an  offence  at  common  law. 
Rex  V.  Roderick,  7  Car.  &  P.  795 ;  Regina  v.  Chapman,  1  Den.  C. 
C.  432 ;  and  see  1  Greaves,  Russ.  on  Crimes,  47.  And  handing  in 
the  ticket  in  this  case  was  "a  necessary  step  towards  obtaining  the 
money,  and  the  moment  a  necessary  step  towards  the  completion  of 
a  misdemeanor  is  taken  a  misdemeanor  is  committed. 

Maule,  J.  The  doubt  may  arise — what  is  an  attempt?  Must 
it  not  be  a  proximate  attempt?  Does  a  mdna,  intending  to  murder, 
attempt  to  do  so  if  he  buys  a  dagger  and  poison,  but  uses  neither  the 
one  nor  the  other  ;  if  a  man  intends  to  commit  an  offence  at  a  dis- 
tant place,  getting  into  a  railway  train,  or  putting  on  his  shoes,  or 
shaving  himself  in  the  morning,  would  not  be  an  attempt  to  do  so  ? 

Bulwer.  The  returning  the  ticket  was  not^an  indifferent  act  which 
may  mean  one  thing  and  may  mean  another,  and  although  the  cases 
put  may  not  be  sufficiently  proximate,  this  is.  The  indictment 
charges  that  when  the  defendant  made  the  false  pretence  he  intended 
to  obtain  the  money,  and  so  say  the  jury;  and  he  has  not  the  less 
committed  the  offence  of  attempting  to  obtain  because  the  step 
taken  by  him  would  not  necessarily  have  ended  in  a  money  pay- 
ment. 


Regina  v.  Allott,  1  Denison,  C.  C.  173  ;  2  C.  &  K.  630,  it  was  decided  unanimously 
by  the  judges,  upon  a  case  reserved,  that  the  law  was  so."  In  a  note  it  is  added,  that 
this  question  is  now  again  subjudiee,  and  that  the  case  in  which  it  has  been  raised  is 
to  be  argued  before  the  fifteen  judges. 
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This  case  is  not  one  of  cross  accounts,  and  it  is  only  in  the  event 
of  the  defendant  committing  a  breach  of  contract  or  a  fraud  that  any 
cross  accounts  can  arise.  The  assumption  of  a  cross  account  is  not 
warranted  by  the  case  in  which  it  is,  stated  that  the  contractor  on 
returning  the  tickets  is  credited. in  account,  and  "  is  paid  at  the  time 
mentioned  in  the  contract." 

For  this  objection,  Rex  v.  Wavell,  1  Moo.  C.  C.  224 ;  Regina  v. 
Crosby,  1  Cox,  C.  C.  10 ;  and  Regina  v.  Garrett,  1  Dearsly,  C.  C. 
232;  6  Cox,  C.  C.  260,  are  relied  upon.  In  WavelVs  case  you  could 
not  say  what  specific  sum  was  paid  on  account  of  t^e  false  check* 
You  could  not  say  what  checks  were  paid  on  account  of  the  good 
securities  and  what  on  account  of  the  bad  ;  all  that  could  be  obtained 
by  the  defendant  was  credit  in  account ;  and  Lord  Tenterden  ob- 
serves, in  the  course  of  the  argument,  "  he  only  obtains  credit  in 
account ;  somebody  else  receives  the  money." 

In  Regina  v.  Orosby  the  charge  ^yas  for  obtaining  and  not  for 
attempting  to  obtain,  and  no  money  was  in  fact  obtained,  but  only 
credit  in  account.  The  ground  of  the  judgment  in  Regina  v.  Gar- 
rett was,  that  no  money  could  have  been  obtained  by  the  defendant, 
even  if  his  fraud  had  succeeded.  In  this  case  money  might  have 
been  obtained  ;  the  intention  of  the  defendant  was  to  obtain  it ;  and, 
according  to  the  course  of  dealing  between  the  parties,  if  the  fraud 
had  not  been  discovered,  he  would  have  obtained  it. 

As  to  the  first  seven  counts,  I  do  not  dispute  that  Rex  v.  Wheatly, 
3  Burr.  1125  ;  1  Leading  Crim.  Cases,  1 ;  and  Rex  v.  Osborn,  3  Burr. 
1697,  are  law ;  but  the  ground  on  which  I  proceed  is,  that  the  facts 
charged  show  a  fraud  which  is  public  in  its  nature  and  indictable  at 
common  law.  The  poor  are  not  a  limited  but  an  unlimited  class  of 
persons,  and  may  include  the  whole  kingdom,  as  every  poor  person 
who  becomes  destitute  in  a  parish  becomes  entitled  to  relief.  The 
4th  count  charges  an  intent  to  cheat  and  defraud  the  poor,  and  that 
intent  is  evidenced  by  the  defendant's  particular  acts.  Thus,  if  a 
man  sells  by  false  scales,  it  is  evidence  of  an  intent  to  cheat  every 
person  he  may  deal  with.  Rex  v.  De  Berrenger,  3  M.  &  S.  67 ; 
King  V.  The  Queen,  7  Q.  B.  795.  It  was  a  fraud  upon  the  guar- 
dians, who  represent  the  class  of  ratepayers,  and  a  fraud  upon  the 
guardians  as  public  officers  acting  under  the  Poor  Law  Commis- 
sioners. . 

Platt,  B.  Defrauding  a  member  of  a  class  is  not  defrauding  the 
class.  Do  you  say  the  delivery  of  a  loaf  short  of  weight  to  one  pau- 
per was  a  fraud  on  the  poor  as  a  class  ? 

Bulwer.    I  say  it  is  evidence  of  it.     The  learned  counsel   also 
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referred  to  Rex  v.  Dixon,  3  M.  &  S.  11 ;  Rex  v.  Young,  3  Term  Rep, 
98 ;  Rex  v.  Brisac  and  Scott,  4  East,  164 ;  Rex  v.  Haynes,  4  M.  & 
S.  214 ;  Regina  v.  Wickliam,  10  A.  &  E.  34 ;  Rex  v.  Woollep,  1  Den. 
C.  C.  559 ;  Regina  v.  Warren,  Russ.  &  Ry.  48,  n. ;  Rex  v.  Booth, 
Russ.  &  Ry.  47,  n.,  when  it  was  intimated  by  the  court  that  the  argu- 
ment as  to  those  counts  ought  not  to  be  further  proceeded  with. 

Clerk,  {Mills  and  Poland  with  him,)  then  replied  as  to  the  last  three 
counts,  and  contended  that  they  did  not  disclose  any  offence.  There 
is  nothing  to  show  any  liability  in  the  relieving  officer  to  pay  for  the 
bread  supplied,  or  to  show  how  the  defendant  by  making  the  alleged 
assertion  as  to  the  weight  of  the  loaves,  could  obtain  money  from 
the  guardians.  Secondly,  there  is  no  false  representation  by  the  de- 
fendant for  the  purpose  of  obtaining  the  money.  Nothing  is  said  by 
him  as  to  the^ weight  of  the  loaves  ;  but  having  delivered  the  loaves 
to  the  persons  presenting  tickets,  he  afterwards  returns  the  tickets  to 
the  relieving  officer,  as  he  was  bound  by  his  contract  to  do. 

Maule,  J.  The  returning  the  tickets  by  the  defendant  was  a 
representation  by  him  that  there  were  in  rerum  naturd  so  many 
ounces  of  bread,  which  was  not  so  in  fact.  I  believe  we  all  think 
that  what  took  place  amounted  to  a  representation  by  the  defendant 
to  the  guardians  that  he  had  delivered  a  certain  number  of  loaves  of 
a  certain  weight. 

Clerk.  Thirdly,  there  was  no  false  pretence  within  the  provisions 
of  the  53d  section  of  7  &  8  Geo.  4,  ch.  29.  That  question  was  not 
one  of  fact  for  the  jury,  but  was  entirely  a  question  of  law  for  the 
court.  The  statute  was  intended  to  apply  to  cases  where  the  whole 
transaction  was  false  and  fraudulent,  and  not  to  fraudulent  breaches 
of  cohtract ;  the  preamble  shows  that  the  object  was  to  meet  cases 
of  fraud  which,  in  their  nature,  would  be  analogous  to  stealing ;  and 
I  think  I  shall  be  able  to  show  that  the  decided  cases  bear  out  that 
view  of  the  statute,  and  that  it  was  never  intended  to  apply  to  fraud- 
ulent breaches  of  contract. 

In  Young  v.  The  King  in  error,  3  Term  Rep.  98,  the  story  told  by 
the  prisoner  was  entirely  false,  and  he  never  intended  to  give  any 
consideration.  In  Hamilton  v.  The  Queen  in  error,  9  Q.  B.  Rep.  271, 
the  entire  pretence  was  false.  So  in  Rex  v.  Barnard,  7  Car.  &  P. 
781,  the  whole  story  was  false,  and  so  it  was  in  Regina  v.  Bates,  3 
Cox,  C.  C.  201 ;  Rex  v.  Crossley,  2  Moo.  &  R.  17 ;  and  in  the  older 
case  of  Rex  v.  Airey,  2  East,  30. 

In  WitcheWs  case,  2  East,  P.  C.  830,  the  whole  story  as  to  the 
men  who  had  not  been  employed,  and  as  to  the  work  which  had  not 
been  done,  was  false. 
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Maule,  J.  There  the  defendant,  being  entitled  to  something, 
delivered  false  accounts  so  as  to  make  out  that  he  was  entitled  to 
something  more.  That  may  raise  a  dif&culty  upon  you,  as  the 
judges  held  that  case  clearly  within  the  statute. 

Williams,  J.  Suppose  a  builder  having  contracted  to  build  a 
house,  obtains  the  price  by  a  false  pretence  that  he  has  built  it,  he 
having  in  fact  done  nothing  towards  it,  is  that  within  the  statute  ? 

Clerk.     Yes. 

Williams,  J.  But  suppose  he  had  completed  it  all  but  the  roof, 
would  the  pretence  then  be  within  the  statute'? 

Clerk.  Perhaps  I  might  admit  that;  but  suppose  the  contract 
was  that  Memel  timber  should  be  used,  and  the  contractor  used 
Canadian  timber,  and  then  alleged  that  the  house  was  completed 
according  to  the  contract,  or  if  he  alleged  that  the  work  was  done  in 
a  workmanlike  manner  when  it  was  not,  I  should  say  it  would  not 
be  within  the  statute. 

There  is  a  case  decided  by  a  judge  of  very  great  authority,  Rex  v. 
Pywell,  1  Stark.  Rep.  402,  in  which  Lord  Ellenborough  held  that  an 
indictment  would  not  lie  for  a  deceitful  representation  and  warranty 
of  the  soundness  of  a  horse  ;  ^  it  is  true  that  the  marginal  note  in 
Regina  v.  Kenrick,  5  Q.  B.  49,  and  the  observations  of  Lord  Denman 
in  that  case  are  at  variance  with  that  doctrine  ;  but  the  observations 
of  Lord  Denman  were  not  necessary  to  the  judgment  which  was 
upon  the  first  three  counts  of  the  indictment,  all  of  which  charged  a 
conspiracy. 

Then,  as  to  Watts  v.  Porter,  3  Ell.  &  BI.  760,  the  dictum  of  Erie, 
J.,  in  that  case  was  not  necessary  to  the  judgment. 

As  to  Regina  v.  Abbott,  1  Den.  C.  C.  273,  and  the  other  cases  de- 
cided with  it,  they  were  not  argued  by  counsel,  and  the  court  pro- 
ceeded on  Regina  v.  Kenrick  ;  but  the  defendants  in  those  cases  not 
only  warranted  the  cheese  they  sold,  but  put  a  piece  of  good  cheese 
into  the  bad  cheese,  using  a  fraudulent  device,  which  might  be  indict- 
able at  common  law;  but  I  doubt  whether  it  is  within  the  statute. 

There  is  also  the  case  of  Regina  v.  Ball,  Car.  &  Marsh.  249,  in 
which  a  man  represented  to  a  pawnbroker  that  eleven  thimbles, 
which  he  wanted  to  pawn,  were  silver ;  but  the  pawnbroker,  on  test- 


1  But  see  Regina  v.  Rowlands,  2  Den.  C.  C.  364  ;  5  Cox,  C.  C.  490  ;  17  Q.  B.  671 ; 
9  Eng.  Law  and  Eq.  Kep.  292  ;  and  3  Greenleaf,  Ev.  (3d  ed.)  §  84,  note  (7),  §  90  a, 
note  (3.) 
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ing  them,  found  they  were  not,  and  did  not  give  him  any  money, 
and  it  was  there  held  that  the  conduct  of  the  prisoner  amounted  to 
an  attempt  to  commit  the  statutable  misdemeanor  of  obtaining 
money  by  false  pretences.  The  authority  of  this  case  is  however 
questionable,  and  there  does  not  seem  to  be  any  reported  case  which 
had  previously  decided  the  question.  The  decision  is  at  variance 
with  a  previous  case  of  Regina  v.  Tabram,  cited  Car.  &  Marsh.  251, 
and  it  does  not  appear  who  the  judges  were  with  whom  Mr.  Sergeant 
Mirehouse  consulted  before  delivering  judgment. 

In  Rex  v.  Reed,  7  Car.  &  P.  848,  which  is  perhaps  in  its  circum- 
stances the  nearest  to  Regina  v.  Ball,  the  prisoner  had  sold  coals 
with  a  false  representation  of  their  value.  That  case  was  tried  be- 
fore Tindal,  C.  J.,  and  the  prisoner's  counsel  having  moved  in  arrest 
of  judgment,  the  question  was  reserved  for  the  consideration  of  the 
judges;  and  in  the  ensuing  term  the  case  was  considered  by  the 
judges,  who  held  the  conviction  wrong. 

It  is  true  that  Lord  Denman  is  stated,  in  Hamilton  v.  TTie  Queen, 
to  have  said,  that  Regina  v.  Reed  never  was  considered  by  the 
judges ;  but,  besides  the  report  of  it,  (7  Car.  &  P.  848,)  it  is  again 
referred  to  in  a  note  to  Regina  v.  Ball,  Carr.  &  Mar.  253,  n.  (a),  as 
having  been  decided  by  the  fifteen  judges. 

Maule,  J.     Suppose  the  defendant  had  said,  I  have  delivered  one 
hundred  loaves,  when  he  had  in  fact  only  delivered  fifty,  that  might* 
have  been  a  false  pretence;   but  a  false  representation  as  to  the 
weight  may  be  a  different  thing. 

WiGHTMAN,  J.  Suppose  he  had  said,  I  have  delivered  one  hun- 
dred loaves  in  pursuance  of  and  in  accordance  with  the  contract. 

Clerk.  If  that  would  be  a  false  pretence,  it  would  equally  be  so  if 
he  said,  I  have  delivered  bread,  made  of  the  best  household  flour, 
when  it  was  in  fact  made  of  flour  of  an  inferior  quality ;  or  if  he  had 
said  that  the  bread  was  baked  for  so  many  hours,  when  in  fact  it  had 
not  been  balred  so  long. 

Pollock,  C.  B.  I  doubt  much  whether  any  real  dealing  about 
buying  and  selling  is  within  the  statute.  If  the  buying  and  selling 
are  merely  a  pretence  in  order  to  cheat,' it  is  a  different  thing. 

Clerk.  If  in  a  case  like  this  the  defendant  would  be  indictable, 
every  breach  of  contract  followed  by  a  representation  that  the  con- 
tract had  been  performed  would  be  equally  so.  The  question  really 
is,  whether  a  contractor  does,  by  sending  in  an  account  charging  for 
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that  as  done  according  to  contract  which  is  not  so  done,  (for  return- 
ing the  tickets  in  this  case  was  nothing  more,)  make  such  a  false 
pretence  as  renders  him  liable  to  indictment.  But  even  if  there  was 
any  false^  pretence  at  all,  all  the  prisoner  attempted  to  obtain  by  it 
was  credit  in  account.  The  attempt  to  be  indictable  must  be  such 
as  must,  if  successful,  obtain  money  ;  and  an  indictment  would  be 
bad  which  merely  alleged  that  the  defendant,  by  false  pretences,  ob- 
tained or  attempted  to  obtain  credit  in  account. 

The  case  of  Regina  v.  Wavell,  1  Moody,  C.  C.  224,  is,  I  appre- 
hend, decisive  of  this  point.  The  money,  according  to  the  contract, 
was  not  to  be  paid  till  a  certain  time  had  elapsed,  and  there  might 
then  be  a  balance  in  favor  of  the  guardians  and  against  the  defend- 
ant ;  and,  in  fact,  in  this  case  the  time  for  payment  had  not  arrived 
when  the  trial  of  the  defendant  took  place.  The  case  of  Regina  v. 
Crosby,  1  Cox,  C.  C.  10,  is  also  in  point.  There  the  prisoner  having 
entered  into  an  agreement  to  act  as  captain  of  a  certain  vessel  belong- 
ing to  the  prosecutor,  upon  receiving  two  thirds  of  the  net  profit  of  the 
vessel,  delivered  in  a  bill  for  repairs  to  a  larger  amount  than  he  had 
actually  paid,  and  was  allowed  the  amount  in  the  settlement  of  ac- 
counts, and  it  was  held  by  Maule,  J.,  that  an  indictment  for  obtain- 
ing money  by  false  pretences  would  not  lie,  since  the  prisoner  did 
not  by  the  false  pretences  obtain  that  amount  of  money,  but  only 
credit  for  the  difference  between  the  amount  actually  paid  and  the 
amount  which  he  charged.  So  here  no  specific  sum  of  money  could 
have  been  obtained  by  the  alleged  false  pretence,  and  all  that  the 
defendant  could  possibly  obtain  was  credit  in  account.  The  decision 
in  Regina  v.  Garrett,  1  Dearsly,  C.  C.  532 ;  6  Cox,  C.  C.  260,  pro- 
ceeds upon  the  same  principle.  It  being  then  clear  that  an  indict- 
ment for  attempting  to  obtain  credit  in  account  would  be  bad  ; 
although  the  indictment  in  this  case  charges  an  attempt  to  obtain 
money,  the  evidence  only  proves  an  attempt  to  obtain  credit  in 
account,  and  the  defendant  was  in  fact  convicted  before  the  time  for 
payment  of  the  money  arrived. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  delivered  on  the  9th  day  of  July, 
1855,  by 

Parke,  B.  This  case  came  originally  before  the  Court  of  Crim- 
inal Appeal  in  the  beginning  of  last  year. 

It  was  reserved  by  Mr.  Palmer,  the  Recorder  of  Great  Yarmouth, 
upon  a  trial  before  him  of  an  indictment  containing  ten  counts.  The 
first  seven  charged  the  defendant,  a  baker,  with  a  fraud.  He  is 
alleged  to  have  contracted  with  the  guardians  of  the  poor  to  deliver 
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for  a  certain  term  to  the  out-door  poor  of  the  parish  of  Great  Yar- 
mouth, iu  such  manner  as  the  guardians,  or  any  other  person  author- 
ized by  them,  should  direct,  quantities  of  bread  made  of  the  best 
household  flour,  in  loaves,  each  loaf  weighing  three  pounjls  and  a 
half,  to  be  paid  for  at  sevenpence  a  loaf;  and  is  charged  with  having 
delivered  loaves  to  different  poor  people  of  less  weight,  intending  to 
deprive  them  of  proper  food  and  sustenance,  and  to  endanger  their 
healths  and  constitutions,  and  to  defraud  the  guardians  of  the  poor. 

The  last  three  counts  charge  the  defendant  with  a  misdemeanor 
in  attempting  to  obtain  money  from  the  guardians,  by  falsely  pre- 
tending to  the  relieving  officer  that  he  had  delivered  to  certain  poor 
persons  a  certain  number  of  loaves,  and  that  each  of  those  loaves 
weighed  three  pounds  and  a  half. 

The  Court  of  iQriminal  Appeal,  which  sat  on  the  28th  April,  1854, 
thought  that  the  defendant  could  not  be  convicted  on  any  of  the  first 
seven  counts,  as  the  delivering  less  than  the  quantity  contracted  for 
was  a  mere  private  fraud,  no  false  weights  or  tokens  having  been 
used,  and  further,  that  it  did  not  appear  to  be  indictable  on  the 
ground  that  the  defendant  delivered  unwholesome  provision,  nor  was 
that  offence  charged  in  the  indictment.  But  the  judges  then  form- 
ing the  court  were  inclined  to  think  that  the  three  last  counts  were 
maintainable  ;  but,  as  it  was  contended  on  the  part  of  the  defendant 
that.the  evidence  first  stated  by  the  learned  recorder  did  not  appear 
to  make  out  the  specific  offence  mentioned  in  those  counts,  the  case 
was  referred  back  to  him  to  state  the  evidence  more  fully.  This  was* 
done,  and  the  amended  report  considered  on  the  3d  June,  1854,  be- 
fore Lord  Campbell,  C.  J.,  and  Alderson,  B.,  Coleridge,  J.,  Martin,  B., 
and  Crowder,  J.  Upon  the  argument,  the  learned  judges  doubted 
of  the  propriety  of  the  conviction  on  the  last  three  counts,  and  desired 
the  case  to  be  argued  before  the  fifteen  judges. 

.Accordingly,  Jervis,  C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B., 
Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J.,  assembled  on  De- 
cember 2d,  1854,  and  on  February  3d,  1855,  Jervis,  C.  J.,  Parke,  B., 
Maule,'J.,  Wightman,  J.,  Cresswell,  J.,  Piatt,  B.,  Williams,  J.,  Cromp- 
ton, J.,  and  Martin,  B.,i  on  which  last  day  the  case  was  fully  argued 
by  Mr.  Bulwer  for  the  prosecution,  and  Mr.  Clerk  for  the  prisoner. 

It  was  contended  by  Mr.  Clerk,  for  the  prisoner,  that  the  indict- 
ment for  attempting  to  obtain  money  by  false  pretences  could  not 
be  supported,  because  the  offence  of  obtaining  money  under  false 


I  It  will  be  seen  on  reference  to  the  report,  ante,  pp.  98,  99,  that  the  statement 
there  made  of  the  judges  present  on  these  occasions  does  not  agree  with  that  in  the 
judgment ;  but  the  reporter,  on  referring  to  the  Minute  Book  kept  by  Mr.  Straight 
clerkofthecourt,  finds  that  the  entry  there  is  the  same  as  in  the  report.       '  °    ' 
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pretences  was  committed  only  when  the  money  was  obtained  wholly 
without  consideration,  and  the  offence  was  analogous  to  larceny,  of 
which  the  prisoner  might  by  stat.  7  &  8  Geo.  4,  ch.  29,  §  53,  be  con- 
victed, in  case  the  offence  should  appear  on  the  trial  to  be  larceny. 

There  are  many  cases,  no  doubt,  as  is  mentioned  in  that  section, 
in  which  the  distinction  is  very  subtle  between  the  misdemeanor  of 
obtaining  money  under  false  pretences  and  larceny,  and  it  was  very 
proper  to  make  that  provision  in  the  statute  ;  but  it  does  not  follow 
that  all  the  cases  of  obtaining  money  by  false  pretences  are  of  that 
description.  But  it  was  strongly  contended  that  the  statute  against 
obtaining  money  by  false  pretences  applied  to  no  cases  where  there 
was  some  bargain  or  consideration  for  giving  the  money,  and  so 
some  cause  for  the  giving,  other  than  the  false  pretence ;  as  where 
goods  were  sold  under  a  false  representation  of  the  quality  or  value, 
and  the  purchaser  had  the  commodity  ;  otherwise  the  range  of  indict- 
able offences  would  be  greatly  extended,  and  breaches  of  contract 
made  the  ground  of  criminal  proceedings. 

If  this  had  been  the  case  of  a  sale  of  bread  to  the  prosecutors,  with 
a  false  representation  of  the  weight,  and  an  attempt  thereby  to 
receive  a  larger  price  than  was  really  due,  we  should  have  had  to 
decide  whether  an  indictable  offence  had  been  thereby  committed,  and 
should  have  had  to  consider  the  case  of  The  Queen  v.  Kenrick,  5  Q. 

B.  Rep.  49,  which  was  a  case  of  the  sale  of  horses  by  means  of  a  false 
representation  of  their  being  the  property  of  a  private  gentleman,  and 
quiet  to  ride  and  drive  ;  and  also  that  of  The  Queen  v.  Abbott,  1  Den. 

C.  C.  273,  decided  upon  the  authority  of  The  Queen  v.  Kenrick.  In 
all  these  cases  the  prosecutor  did  not  part  with  his  money  merely  on 
account  of  the  false  pretences,  but  principally  because  he  had  a  con- 
sideration for  it  in  the  property  vested  in  him  by  the  contract.' 

But  this  is  not  the  case  of  a  sale  of  goods  by  a  false  pretence  of 
their  weight ;  it  is  an  attempt  to  obtain  money  by  the  false  and 
fraudulent  representation  of  an  antecedent  fact,  namely,  that  a  greater 
number  of  pounds  of  bread  had  been  delivered  than  had  been  actu- 
ally delivered,  and  that  representation  made  with  a  view  of  obtaining 
as  many  sums  of  2d.  as  the  number  of  loaves  falsely  pretended  to 
have  been  furnished  amount  to. 

In  this  respect  the  present  case  exactly  resembles  that  of  The  King 
v.  TFi7cAeZ/,2  where  the  prisoner  obtained  money  by  the  false  pre- 

1  See  note,  ante,  p.  101. 

2  This  case  is  reported  in  2  East,  P.  C.  830,  as  followa  :  — 

Kex  v.  Witchell. 
Trinity  Term,  1798. 
A  workman  employed  by  clothiers  was  to  keep  an  account  of  the  number  of  shearmen  em- 
ployed, and  the  amount  of  their  earnings  and  wages,  which  ho  was  weekly  to  deliver  in  in 
VOL.   11.  10 
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tence  that  certain  workmen,  whom  it  was  his  duty  to  pay,  had  earned 
more  than  they  really  had,  and  there  since  are  cases  of  similar  con- 
victions where  the  prisoner  falsely  stated  the  quantity  of  work  which 
he  had  done,  according  to  which  he  was  to  be  paid ;  we  therefore 
think  that  the  indictment  would  be  maintainable  if  the  money  had 
been  obtained. 

A  second  objection  was,  that  the  defendant  was  not  to  obtain  the 
price  of  the  number  of  pounds  falsely  stated  to  have  been  delivered 
in  cash,  but  only  to  have  credit  in  account.     The  statement  of  the 


writing  to  a  clerk,  who  paid  him  the  amount.  He  delivered  in  a  false  account,  charging 
for  more  work  and  of  other  men  than  dcaie,  by  which  he  obtained  a  larger  sum  than  was 
due.-  This  is  obtaining  money  by  a  false  pretence  within  the  '30  Geo.  2,  ch.  24 ;  because 
without  the  false  pretence  he  would  not  have  obtained  the  credit ;  and  is  not  like  a  case 
of  money  paid  generally  on  account. 

John  Witchell  was  indicted  before  Lawrence,  Justice,  on  the  stat.  30  Geo.  3, 
ch,  24,  for  obtaining  money  from  A.  and  H.  Austin,  by  false  pretences.  It  appeared 
in  evidence  that  the  Austins  were  clothiers  at  Wooton-under-Edge ;  that  the  prisoner 
was  a  shearman  in  their  service,  and  employed  to  superintend  the  other  shearmen, 
and  to  take  an  account  of  the  persons  employed,  and  of  the  amount  of  their  wages  and 
earnings ;  that  at  the  end  of  each  week  he  was  supplied  with  money  to  pay  the  differ- 
ent shearmen  by  the  clerk  of  the  prosecutors,  who  advanced  to  him  such  sum  as  accord-  ■ 
ing  to  a  written  account  or  note  delivered  to  him  by  the  prisoner  was  necessary  to  pay 
them.  The  prisoner  was  not  authorized  to  draw  from  the  clerk  for  money  generally 
on  account,  but  merely  for  the  sums  actually  earned  by  the  shearmen ;  and  the  clerk 
was  not  authorized  to  pay  him  any  sums  except  what  he  carried  in  in  his  account  or  ' 
note  as  the  amount  of  what  was  due  to  the  shearmen  for  the  work  they  had  done.  It 
appeared  that  the  prisoner  on  the  9th  September,  1796,  delivered  to  the  prosecutor's 
clerk  a  note  in  writing  in  this  form  —  "  ath  September,  1796,  shearmen  £44  lis.  Od." 
which  was  the  common  form  in  which  he  made  out  his  account  of  the  amount  of  their 
week's  wages.  And  it  appeared  further  by  a  book  in  his  handwriting  (which  it  was 
his  business  to  keep  of  the  men  employed,  of  the  work  they  had  done,  and  their  earn- 
ings) that  there  were  in  it  the  names  of  several  men  who  had  not  been  employed,  who 
were  entered  as  having  earned  different  sums  of  money,  and  false  accounts  of  the  work 
done  by  those  who  were  employed ;  so  as  to  make  out  the  sum  stated  in  the  note  to  be 
due  to  the  shearmen.  The  jury  found  the  prisoner  guilty ;  but  sentence  was  respited 
in  order  to  take  the  opinion  of  the  judges  whether  this  case  were  within  the  stat.  SO  Geo. 
2  ;  the  prisoner's  counsel  contending  that  no  cases  were  within  the  statute  but  those 
where  the  original  credit  was  obtained  by  means  of  the  false  pretence ;  and  that  it  did 
not  extend  to  cases  where  there  was  a  previous  confidence,  as  he  said  was  the  case 
here. 

The  judges  first  conferred  on  the  case  in  Easter  Terp,  1798,  when  there  was  some 
diversity  of  opinion  on  the  true  construction  of  the  statute  in  this  respect;  but  finally 
they  all  agreed  in  trinity  Term  following,  on  this  principle,  that  if  the  false  pretence 
created  the  credit  the  cfise  was  within  the  statute ;  and  they  considered  that  in  this 
case  the  defendant  would  not  have  obtained  the  credit  but  for  the  false  account  which 
he  had  delivered  in,  and  therefore  that  he  was  properly  convicted,  The  defendant, 
as  was  observed  by  one  of  the  judges,  was  not  to  have  any  sum  that  he  thought  fit  on 
account,  but  only  so  much  as  was  worked  out. 
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learned  recorder  is,  that  the  defendant  was  to  return  the  tickets  given 
to  the  paupers  by  the  relieving  officer,  and  by  them  delivered  to  the 
defendant  on  receiving  the  loaves,  and  upon  such  return,  with  a  writ- 
ten statement  of  the  amount  of  loaves  on  the  following  week,  would 
be  credited  in  the  relieving  officer's  book  for  the  amount,  and  the 
money  would  be  paid  at  the  time  stipulated  in  the  contract ;  that  is, 
on  two  calendar  months  from  the  25th  March  following.  No  further 
step  would  be  necessary  for  the  defendant  to  receive  payment.  The 
defendant  did  obtain  credit  in  account  from  the  relieving  officer  in 
effect  for  the  amount  of  the  number  of  pounds  falsely  represented  to 
have  been  delivered.  Further,  the  contract  with  the  board  of  guar- 
dians stipulates,  that  if  the  defendant  should  fail  in  his  performance 
of  it,  the  board  of  guardians  might  deduct  the  damages  and  costs 
sustained  thereby  from  the  sum  payable  to  him  for  loaves  supplied. 
On  the  part  of  the  defendant,  his  learned  counsel  contended,  first, 
that  the  attempt  to  obtain  credit  in  account  for  a  sum  of  money  by 
delivering  up  the  tickets  as  vouchers  was  not  in  itself  an  attempt  to 
obtain  money  within  the  meaning  of  the  statute,  for  that  credit  in 
account  was  not  equivalent  to  money ;  and  no  doubt  the  credit  in 
the  relieving  officer's  book  was  not  equivalent  to  money,  and  the 
defendant  could  not  have  been  convicted  of  the  offence  of  actually 
obtaining  money  by  false  pretences. 

Secondly,  he  contended  tl}at  the  credit  in  account  would  not  nec- 
essarily lead  to  an  ultimate  payment,  for  there  might  be  deductions 
for  breaches  of  contract,  which  would  prevent  any  payments  in  cash 
by  the  guardians. 

We  have  had  great  doubt  on  this  part  of  the  case,  but  do  not 
think  that  this  objection  should  prevail.  We  think  that  the  contin- 
gency of  the  whole  sum  due  to  him,  being  subject  to  deductions  in 
a  future  event,  does  not  the  less  make  the  obtaining  credit  an  attempt 
to  obtain  money,  if  it  would  be  so  without  that  contingency ;  but 
our  doubt  has  been  whether  the  obtaining  that  credit,  though  un- 
doubtedly a  necessary  step  towards  obtaining  the  money,  can  be 
deemed  an  attempt  to  do  ^o  ?  The  mere  intention  to  commit  a  mis- 
demeanor is  not  criminal.  Some  act  is  required,  and  we  do  not 
think  that  all  acts  towards  committing  a  misdemeanor  are  indictable. 
Acts  remotely  leading  towards  the  commission  of  the  offence  are  not 
to  be  considered  as  attempts  to  commit,  but  acts  immediately  con- 
nected with  it  are ;  and  if,  in  this  case,  after  the  credit  with  the 
relieving  officer  for  the  fraudulent  overcharge,  any  further  step  on 
the  part  of  the  defendant  had  been  necessary  to  obtain  payment,  as 
the  making  out  a  further  account,  or  producing  the  vouchers  to  the 
board,  we  should  have  thought  that  the  obtaining  credit  in  account 
■with  the  relieving  officer  would  not  have  been  sufficiently  proximate 
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to  the  obtaining  the  money.  But,  on  the  statement  in  this  case,  no 
other  act  on  the  part  of  the  defendant  would  have  been  required.  It 
was  the  last  act,  depending  on  himself,  towards  the  payment  of  the 
money,  and  therefore  it  ought  to'  be  considered  as  an  attempt.  The 
receipt  of  the  money  appears  to  have  been  prevented  by  a  discovery 
of  the  fraud  by  the  relieving  officer ;  and  it  is  very  much  the  same 
case,  as  if,  supposing  rendering  an  account  to  the  guardians  at  their 
office,  with  the  vouchers  annexed,  were  a  preliminary  necessary  step 
to  receiving  the  money,  the  defendant  had  gone  to  the  office,  ren- 
dered the  account  and  vouchers,  and  then  been  discovered,  and  the 
money  consequently  refused. 

Conviction  on  the  last  three  counts  affirmed. 

In  Regina  v.  Roberts,  1  Dearsly,  C.  C.  law.    In  this  case,  Parke,  B.,  said :  "  Be- 

539 ;  7  Cox,  C.  C.  39  ;  19  Jurist,  1094  ;  33  tween  acts  which  are  and  acts  which  are 

Eng.  Law  and  Eq.  Rep.  553  ;  (November  not  indictable,  as  being  coupled  with -a 

24,  1855,)  it  was  held,  that  the  making  and  criminal  intent,  the  line  of  distinction  can- 

procuring  dies  and  other  materials,  with  not  be  exactly  defined,  though  it  is  easy 

intent  to  use  them  in  coining  Peruvian  to  tell  whether  a  given  case  lies  on  one 

half-dollars  in  England,  not  in  order  to  side  of  the  line   or  the  other.    I  quite 

utter  them  there, 'but  by  way  of  trying  agree  with  the  law  laid  down  in  Regina 

whether  the  apparatus  would  answer  be-  v.  Eagleton,  that  an  attempt  to   commit 

fore  sending  it  out  to  Peru,  to  be  there  a  misdemeanor  is  not  an  indictable  at- 

used  in  making  the  counterfeit  coin  for  tempt,  unless  it  is  an  act  directly  approx- 

oirculation  in  that  country,  was  held  to  be  imating  to  the  commission  of  an  oflFence." 
an  indictable    misdemeanor  at    common  H. 


Regina  v.  Waverton.^ 
November  21,  1851. 
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another. 

After  verdict,  defective  averments  in  the  second  count  of  an  indictment  may  be  cured  by 
reference  to  sufficient  averments  in  the  first  count. 

Any  qualities  or  adjuncts  averred  to  belong  to  any  subject  in  one  count  of  an  indictment,  if 
they  are  separable  from  it,  shall  not  be  supposed  to  be  alleged  as  belonging  to  it  in  a  sub- 
sequent count  which  merely  introduced  it  by  refereuQe  as  the  same  subject  "  before  men- 
tioned." 

This  was  an  indictment  for  a  nuisance  in  not  repairing  a  high- 
way, found  at  the  Cumberland  Summer  Assizes,  a.  d.  1850.     It  was 

1  Court  of  Queen's  Bench.    2  Denison,  C.  C.  339  ;  17  Queen's  Bench  Kep.  562; 
5  Cox,  C.  C.  400  ;  8  Eng.  Law  and  Eq.  Rep.  300. 
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removed  by  certiorari  into  the  Queen's  Bench,  and  was  tried  at  the 
Summer  Assizes  for  the  county  of  Cumberland,  held  at  Carlisle,  be- 
fore Mr.  Justice  Williams,  on  the  5th  of  August,  a.  d.  1851.  The 
indictment  contained  three  counts :  — 

1st  Count.  The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  before  the  day  of  the  taking  of  this  inquisition,  to  wit  on 
the  first  day  of  January,  in  the  thirteenth  year  of  the  reigij  of  her 
present  Majesty,  and  long  before  there  was,  and  from  thence  hitherto 
hath  been  and  still  is,  a  certain  common  Queen's  highway  in  the 
said  county  used  for  all  the  subjects  of  our  said  lady  the  Queen  to 
go,  return,  pass,  repass,  ride  and  labor  on  foot  and  on  horseback,  and 
with  cattle,  carts  and  carriages,  at  their  will  and  pleasure,  and  that 
a  certain  part  of  the  said  last-mentioned  common  Queen's  highway, 
situate,  lying  and  being  in  the  township  or  district  of  Waverton, 
otherwise  called  Waverton  High  and  Low,  in  the  parish  of  Wigton, 
in  the  county  aforesaid,  called  the  Yevens  Highway,  leading  from 
and  out  of  the  highway  from  the  village  of  Waverton  towards  the 
town  of  Mary-port  in  the  county  aforesaid,  at  or  near  a  place  called 
Parkside,  on  the  last-mentioned  highway,  and  extending  from  thence 
towards  and  unto  the  highway  leading  from  Lesson  Hall  towards 
the  town  of  Ireby  in  the  county  aforesaid,  at  or  near  Waterside  in 
the  township  or  district  of  Waverton  aforesaid,  and  containing  in 
length  1350  yards  or  thereabouts,  and  in  breadth  four  yards  or  there- 
abouts, on  the  day  and  year  aforesaid,  and  from  thence  continually 
hitherto  until  the  day  of  the  taking  of  this  inquisition  at  the  parish 
and  in  the  township  or,  district  last  aforesaid,  in  the  county  aforesaid, 
was  and  is  yet  very  ruinous,  miry,  deep,  broken,  and  in  great  decay 
for  want  of  due  reparation  and  amendment  of  the  same,  so  that  the. 
liege  subjects  of  our  said  lady  the  Queen,  during  the  time  last  afore- 
said, could  not  go,  return,  pass,  repass,  ride,  and  labor  with  their 
horses,  cattle,  carts,  and  other  carriages,  in,  through,  and  along  the 
Queen's  common  highway  aforesaid,  as  they  ought  and  were  wont 
dnd  were  accustomed  to  do,  without  great  danger  of  their  lives  and 
the  loss  of  their  goods,  to  the  great  damage  and  common  nuisance 
of  all  her  Majesty's  liege  subjects,  going,  returning,  passing,  repass- 
ing, riding,  laboring,  in,  through,  and  along  the  Queen's  common 
highway  aforesaid. 

And  that  the  inhabitants  of  the  said  township  or  district  of  Wa- 
verton, in  the  said  parish  of  Wigton,  in  the  county  aforesaid,  have 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hitherto 
been  used  and  accustomed  to  repair  and  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend,  that  part  of  the  highway  aforesaid,  so  as  aforesaid  being 
10* 
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ruinous,  miry,  broken,  and  in  decay,  when  so  often  as  there  should 
be  occasion. 

And  that  the  said  inhabitants  of  the  said  township  aforesaid  have 
not  yet  done  the  same,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

2d  Count.  That  within  the  parish  of  Wigton  aforesaid,  in  the 
county  aforesaid,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  have  been  and  still  are  divers  townships  or  districts 
whereof  the  township  or  district  of  Waverton,  otherwise  called  Wa- 
verton  High  and  Low,  during  all  the  time  last  aforesaid  hath  been 
and  still  is  one,  and  that  the  inhabitants  of  the  said  township  or  dis- 
trict of  Waverton,  in  the  parish  aforesaid,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  repaired  and  amended, 
and  have  been  used  and  accustomed  to  repair  and  amend,  and  of 
right  ought  to  have  repaired  and  amended,  and  still  of  right  ought  to 
repair  and  amend,  when  and  so  often  as  it  hath  been  or  shall  be  nec- 
essary, such  and  so  many  of  the  common  highways  situate  and  being 
within  the  township  or  district  of  Waverton  aforesaid  as  would  oth- 
erwise be  repairable  and  amendable  by  the  inhabitants  of  the  said 
parish  at  large,  and  that  the  said  part  of  the  same  common  highway 
hereinbefore  mentioned  to  be  ruinous,  deep,  miry,  broken,  and  in 
decay  as  aforesaid,  was  a  common  highway,  which  but  for  the  said 
prescription  or  usage  would  be  repairable  and  amendable  by  the  in- 
habitants of  the  said  parish  of  Wigton  at  large.  And  that  by  reason 
of  the  premises,  the  inhabitants  of  the  township  or  district  of  Waver- 
ton aforesaid,  in  the  parish  aforesaid,  during  all  the  time  last  afore- 
.said,  ought  to  have  repaired  and  amended,  and  still  ought  to  repair 
and  amend,  the  same  part  of  the  said  common  highway  so  being 
ruinous,  deep,  miry,  broken,  and  in  decay  as  aforesaid,  when  and  so 
often  as  it  hath  been  and  shall  be  necessary,  and  that  the  said  inhab- 
itants of  the  said  township  aforesaid  have  not  yet  done  the  same,  to 
the  evil  example  of  all  others  in  like  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

3d  Count.  The  same  as  the  second ;  with  the  exception  that  it 
averred  that  the  inhabitants  of  the  several  and  respective  townships, 
whereof  Waverton  was  one,  situate  in  the  parish  of  Wigton,  were 
liable  to  repair  the  said  highway. 

Plea.     Not  guilty. 

The  jury  having  found  the  defendants  not  guilty  on  the  first  count, 
and  guilty  on  the  second  and  third  counts,  a  rule  nisi  was  obtained 
in  the  Queen's  Bench  on  the  4th  of  November,  to  arrest  the  judgment 
on  the  second  and  third  counts,  on  the  ground  that  these  counts  were 
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bad,  in  not  containing  any  sufficient  allegation  that  the  highway,  the 
subject  of  the  indictment,  was  situated  within  the  township  or  dis- 
trict of  Waverton,  or  that  the  road  was  out  of  repair. 

On  the  13th  November,  a.  d.  1851,  this  case  was  argued  before 
Lord  Campbell,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  and  Wight- 
man,  J. 

S.  Temple  and  Pickering,  for  the  Crown.  Knowles,  Q.  C,  Ather- 
ton,  Q.  C,  and  Unthank,  for  the  defendants. 

Temple.  After  verdict,  the  second  and  third  counts  are  sufficient, 
even  if  the  court  should  hold  that  the  first  count  cannot  be  referred 
to.  The  second  count  says,  "  that  the  said  part  of  the  same  com- 
mon highway  hereinbefore  mentioned  to  be  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid,  was  a  common  highway,  which, 
but  for  the  said  prescription  or  usage,  would  be  repairable  or  amend- 
able by  the  inhabitants  of  the  said  parish  of  Wigton  at  large."  That, 
after  verdict,  is  equivalent  to  a  direct  averment  that  the  highway  was 
ruinous  and  out  of  repair.  Posierne  v.  Hanson,  2  Wms.  Saund.  60  c, 
and  61  m,  note  9,  5th  ed. ;  Rex  v.  Somerton,  7  B.  &  C.  463  ;  Rex  v. 
Boyall,  2  Burr.  832.  By  ,the  Statute  of  Jeofails,  after  verdict  the 
second  and  third  counts  are  sufficient.  1  Wms.  Saund.  228.  Sec- 
ondly ;  the  first  count  contains  express  averments  that  the  highway 
was  ruinous,  and  although  the  jury  have  found  a  verdict  for  the  de- 
fendants on  the  first  count,  yet  it  may  be  referred  to  for  the  purposes 
of  description. 

Patteson,  J.     Is  not  each  count  a  separate  indictment  ? 

Temple.  Not  for  all  purposes.  Reference  may  be  made  in  one 
count  to  a  preceding  one.  Regina  v.  Oraddock,  2  Denison,  C.  C.  21. 
If  the  first  count  may  be  referred  to,  then  the  objections  to  the  sec- 
ond and  third  count  are  cured  ;  the  words  being,  the  said  part  of  the 
same  highway  being  ruinous  and  in  decay  "as  aforesaid."  But 
these  words  may  be  rejected  as  surplusage,  if  the  first  count  cannot 
be  referred  to.  The  defendants  have  been  found  guilty  of  not  repair- 
ing the  highway  when  necessary ;  it  is  impossible  that  the  jury  could 
have  found  that  verdict  without  being  satisfied  that  the  road  needed 
repair,  and  without  evidence  that  the  road  was  situate  in  the  town- 
ship of  the  defendants.  In  the  case  Regina  v.  Waters,  1  Denison, 
C.  C.  356,  ante,  p.  69,  a  defective  statement  of  an  act  of  misfeasance 
was  held  to  be  supported  by  the  verdict. 

Knowles,  Q,.  C,  for  the  Crown. 
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Every  count  of  an  indictment  should  charge  the  offence  with  cer- 
tainty. Lord  Mansfield,  1  T.  R.  63,  said  :  "  It  is  necessary  in  every 
crime  that  the  indictment  charge  it  with  certainty  and  precision, 
alleging  all  the  requisites  which  constitute  the  offence." 

Lord  Campbell,  C.  J.  Lord  Mansfield  was  not  there  speaking  of 
an  indictment  after  verdict. 

Knoviles.  There  is  no  statement  in  the  second  or  third  count  that 
tjie  road  is  out  of  repair.  All  that  is  said' is,  that  this  is  the  part  of 
the  highway  which  has  before  been  described  as  ruinous.  The  words 
"  so  being  ruinous  "  are  merely  equivalent  to  saying  "  so  stated  to 
be  ruinous."  Although  reference  may  be  made  in  one  count  to  an- 
other for  some  purposes,  a  substantial  part  of  a  charge  cannot  be 
made  out  by  reference  to  a  preceding  count.  In  Reg-ina  v.  Waters, 
1  Denison,  C.  C.  356,  ante,  p.  69,  the  words  "  the  said  infant  female 
child  "  were  held  not  to  import  from  a  preceding  count  a  description 
of  the  child  as  being  of  tender  age. 

Coleridge,  J.  But  here  the  words  of  reference  are,  "  so  being 
ruinous  as  aforesaid." 

Knowles.  These  words  only  point  out  the  portion  of  the  road  to 
which  the  prosecutor  refers.  It  is  necessary  that  there  should  be  an 
averment  that  the  road  was  out  of  repair  at  the  time  that  the  indict- 
ment was  found  by  the  grand  jury.  PoynVs  case,  Cro.  Jac.  214 ; 
Johnson's  case,  Cro.  Jac.  609 ;  Rex  v.  Hazell,  13  East,  139 ;  Regina 
V.  Martin,  9  Car.  &  P.  215.  Again,  there  is  no  allegation  that  the 
road  is  situate  in  the  township  of  Waverton.  Rex  v.  Upton-upon- 
Severn,  6  Car.  &  P.  133. 

Lord  Campbell,  C.  J.  It  is  averred  affirmatively  to  be  so  in  the 
first  count,  and  that  averment  is  referred  to  in  the  second  count. 

Knowles.  So  large  a  reference  cannot  be  made  from  one  count  to 
another. 

Our.  adv.  vult. 

On  the  21st  November,  the  judgment  of  the  court  was  delivered 
by  Lord  Campbell,  C.  J. 

The  second  and  third  counts  of  the  indictment  in  this  case  are 
drawn  very  inartificially ;  but  we  think  that  after  verdict  they  may 
be  supported.  The  allegation  to  which  our  attention  was  directed, 
when  the  motion  was  first  made  for  arresting  the  judgment,  certainly 
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does  not  sufficiently  charge  that  the  road  was  out  of  repair,  namely, 
"  that  the  said  part  of  the  same  common  highway  hereinbefore  men- 
tioned, to  be  ruinous,  &c.,  as  aforesaid,  was  a  common  highway," 
&c.  This  is  only  a  description  of  the  highway  and  not  an  allega- 
tion that  it  was  actually  out  of  repair.  But  there  follows  an  allega- 
tion, that  the  inhabitants  of  the  township  "  ought  to  repair  and 
amend  the  same  part  of  the  said  common  highway,  so  being  ruinous, 
&c.,  as  aforesaid,  when  and  so  often  as  it  hath  been  and  shall  be 
necessary,  and  that  the  said  inhabitants  of  the  said  township,  have 
not  yet  done  the  same."  Here  we  have  a  clear  and  specific  reference 
to  the  first  count,  which  contains  a  formal  allegation,  that  this  part 
of  the  highway  was  out  of  repair.  There  are  many  authorities  to 
show  that  one  count  of  an  indictment  may  refer  to  another,  and  that 
under  such  circumstances  the  maxim  applies.  Verba  relata  inesse 
videntur. 

The  objection  that  the  second  and  third  counts  do  not  show  the 
part  of  the  highway  out  of  repair  to  be  in  the  township,  admits  of  a 
similar  answer.  The  first  count  alleges,  "  that  a  certain  part  of  the 
said  highway  situate,  lying  and  being  in  the  township  of  Waverton, 
&c.,"  (describing  it,  and  stating  its  length  and  width,)  "  was,  and  yet 
is  ruinous,"  &c. ;  and  the  second  and  third  counts  allege,  "  that  the 
said  part  of  the  same  common  highway  hereinbefore  mentioned,  to 
be  ruinous,"  &c.,  was  a  highway,  which  the  inhabitants  were  bound 
to  repair.  It  has  been  determined  that  any  qualities  or  adjuncts 
averred  to  belong  to  any  subject  in  one  count  of  an  indictment,  if 
they  are  separable  from  it,  shall  not  be  supposed  to  be  alleged  as 
belonging  to  it  in  a  subsequent  count,  which  merely  introduces  it  by 
reference  as  the  same  subject  "  before  mentioned."  But  the  local 
situation  of  the  part  of  the  highway  described,  must  necessarily  and 
invariably  belong  to  it,  and  if  once  described  as  being  in  a  particular 
township,  when  there  is  afterwards  enough  to  identify  it  as  being 
what  is  so  described,  a  repetition  of  the  allegation,  that  it  is  within 
the  township,  seems  not  to  be  strictly  necessary.  We  must  very 
much  regret  the  negligence  in  framing  indictments,  which  causes 
such  discussions ;  but,  we  are  gla  J  that  in  this  case  it  has  not  led  to 
a  failure  of  justice.  The  rule  for  arresting  the  judgment  must  be 
discharged. 
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Ebgina  V.  Caspar.' 
March,  1840. 

Indictment  —  Receiving-  Stolen  Goods. 

Aa  indictment  charging  that  a  certain  evil-disposed  person  feloniously  stole  certain  goods, 
and  that  A.  B.  feloniously  incited  the  said  evil-disposed  person  to  commit  the  said  felony, 
and  that  C.  D.  and  B.  F.  feloniously  received  the  said  goods,  knowing,  etc.,  is  had  as 
against  A.  B.,  but  good  against  the  receivers  as  for  a  substantive  felony. 

The  prisoners  were  tried  before  Mr.  Justice  Littledale,  at  the 
Old  Bailey  Sessions,  in  June,  1839, 

The  following  is  an  abstract  of  the  indictment :  — 

First  count  alleged  that  a  certain  evil-disposed  person  stole,  on 
25th  of  March,  at  St.  George,  in  Middlesex,  102  pounds'  weight  of 
gold  dust,  value  £5,000 ;  2  wooden  boxes,  value  2s. ;  and  2  tin  boxes, 
value  2s. ;  the  goods  of  James  Hartley  and  others. 

Second  count  charged  Lewin  Caspar  with  feloniously  inciting, 
&c.,  said  evil-disposed  person  to  commit  said  felony  on  10th  of 
March. 

Third  count,  Ellis  Caspar,  like  offence. 

Fourth  count,  Emanuel  Moses,  feloniously  receiving,  on  30th  of 
March,  the  said  102  pounds'  weight  of  gold  dust,  value  £5,000,  * 
knowing,  &c. 

Fifth  count,  Isaac  Isaacs,  alias  Davis,  feloniously  receiving  all  the 
goods  mentioned  in  the  first  count,  knowing,  &c.,  on  30th  March. 

Sixth  count,  Alice  Abrahams,  feloniously  receiving,  as  in  the  fifth 
count. 

Seven  other  counts,  stating  the  property  to  be  of  George  Hathorne 
and  others. 

Fourteen  other  counts,  stating  the  property  to  be  gold  instead  of 
gold  dust. 

Isaac  Isaacs,  alias  Davis,  mentioned  in  the  indictment,  was  not  in 
custody,  and  was  not  tried. 

It  struck  the  learned  judge,  on  looking  over  the  abstract,  that  it 
was  incorrect  in  calling  the  statement  of  the  offences  committed  by 
the  several  prisoners  so  many  counts ;  and  he  then  thought  that 
what  were  called  the  seven  first  counts  were  only  one  count  against 
a  principal  and  several  accessories,  assuming  that  receivers  may  be 
considered  accessories  in  the  strict  legal  sense  of  the  word. 


1  2  Moody,  C.  C.  101.    This  ease  is  also  well  reported  in  9  Carrington  &  Payne, 
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After  Mr.  Clarkson  had  opened  the  case  for  the  prosecution,  Bom- 
pas,  Sergeant,  who  was  counsel  for  Moses,  one  of  the  prisoners,  said 
that  Mr.  Clarkson  ought  to  elect  which  of  the  prisoners  he  would 
proceed  against ;  but  Mr.  Clarkson  said  it  was  not  a  case  in  which 
he  was  bound  to  elect,  and  the  question  was  not  then  much  dis- 
cussed;  but  in  the  view  the  learned  judge  then  took  of  the  indict- 
ment, that  it  was  a  case  of  principal  and  accessories,  he  thought  the 
prosector  was  not  bound  to  elect.  If  he  had  thought  otherwise  of 
the  indictment,  he  would  have  directed  him  to  elect. 

The  case  then  proceeded,  and  a  person  called  Henry  Moss  was 
pr^kiced,  and  examined  on  the  part  of  the  prosecution  as  the  evil- 
di^^ed  person  mentioned  in  the  indictment,  who  stole  the  gold 
dust.  He  was  not  a  person  unknown  either  to  the  grand  jury  or  the 
prosecutors,  for  his  name  was  on  the  back  of  the  indictment  as  a 
witness.  And  there  was  another  indictment  found  by  the  grand 
jury,  in  which  Henry  Moss,  by  name,  was  charged  as  the  person  who 
stole  the  gold  dust,  and  which  last-mentioned  indictment  was,  except 
as  to  Henry  Moss  being  named  instead  of  saying  an  evil-disposed 
person,  exactly  the  same  as  the  present  indictment,  under  which  the 
trial  took  place. 

The  prisoners  were  not  tried  upon  that  other  indictment,  and  it 
then  remained  undisposed  of. 

Though  Henry  Moss  was  produced  and  examined  on  the  part  of 
the  prosecution  as  the  person  who  stole  the  gold  dust,  it  was  a  ques- 
tion for  the  jury,  upon  the  whole  of  the  evidence,  whether  Henry 
Moss  was  the  person  who  stole  it,  or  whether  it  was  Lewin  Caspar 
who  did  so. 

When  the  evidence  for  the  prosecution  was  closed,  Bompas,  Ser- 
geant, and  the  other  counsel  for  Moses,  contended  that  there  was  no 
case  to  go  to  the  jury  as  to  Moses,  and  the  counsel  for  the  other  pris- 
oners contended  the  same  as  to  the  other  prisoners. 

They  urged  that  there  were  two  ways  of  framing  an  indictment 
against  an  accessory  ;  either  by  indicting  the  principal  with  the 
accessory,  or,  if  the  accessory  be  indicted  alone,  you  must  either 
show  that  the  principal  had  been  convicted,  and  that  can  only  be 
shown  by  proving  the  record  of  the  conviction,  or  else  by  showing 
that  the  principal  had  been  outlawed. 

That  Moses  was  charged  as  an  accessory  after  the  fact,  by  receiv- 
ing the  stolen  goods,  by  the  fourth  part  of  the  first  count ;  and  that, 
as  the  prosecutor  had  not  proved  that  the  principal  had  been  con- 
victed, the  accessory  was  entitled  to  an  acquittal ;  that  the  accessory 
cannot  be  convicted  till  the  principal  be  convicted  or  outlawed  ;  and 
if  the  principal  be  attainted,  and  the  attainder  be  reversed,  the  acces- 
feory  escapes ;  and  the  same  doctrine  applies  to  cases  where  the  prin- 
cipal and  accessory  are  tried  together.  • 
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If  the  principal  pleads  not  guilty,  and  the  accessory  does  so  also, 
then  the  trial  of  both  shall  go  on  ;  and  the  jury  are  to  inquire,  first, 
of  the  guilt  of  the  principal,  and,  if  they  find  him  guilty,  then  they 
are  to  inquire  as  to  the  accessory  ;  but,  if  both  are  found  guilty,  the 
judgment  must  be  first  given  of  the  principal,  for  if  any  thing  ob- 
struct judgment  —  as  clergy  or  pardon,  &c., —  the  accessory  is  to  be 
discharged;  and  if  the  principal  does  not  plead  not  guilty,!^  pleads 
a  plea  in  bar,  or  in  abatement,  or  autrefois  acquit,  the  accesWry  shall 
not  be  put  to  answer  till  that  plea  be  determined.  Where  the  guilt 
of  the  principal  is  averred,  it  can  only  be  proved  by  the  principal 
being  tried  with  the  accessory  ;  or  if  he  be  not,  then  by  the  re^d  of 
conviction  or  outlawry  of  the  principal.  ^P 

That  was  the  rule  of  the  common  law ;  and  though  receivers  were 
not,  at  commoii  law,  accessories  after  the  fact,  merely  as  receivers, 
yet  they  become  so  by  3  &  4  Wm.  3,  ch.  9,  §  4  ;  and  that  the  statute 
7  &  8  Geo.  4,  ch,  29,  §  54,  confirms  the  old  law  as  far  as  relates  to 
accessories,  though  it  also  gives  another  mode  of  proceeding,  that  is, 
for  a  substantive  felony ;  but  here  the  indictment  is  not  framed 
against  the  receivers  as  for  a  substantive  felony  under  the  statute, 
but  it  is  in  the  form  of  an  indictment  against  the  principal  and 
accessory,  and  must  be  governed  by  the  rules  of  the  common  law. 

They  also  urged  that  the  indictment,  as  far  as  related  to  the  de- 
scription of  the  principal,  was  bad,  because  it  ought  to  have  been  in 
such  a  form  as  that  the  principal  could  have  been  legally  convicted. 
It  may  refer  to  any  person.  There  is  no  principal  felon  properly 
charged ;  no  process  could  issue  upon  it,  to  bring  in  any  principal  to 
be  tried,  nor  could  any  principal  surrender  himself  upon  such  an 
indictment  to  take  his  trial.  It  should  be  so  framed,  in  order  to 
make  it  good  as  against  the  accessories,  as  that  the  principal  could 
be  tried  and  convicted  with  him,  or  that  they  could  have  put  in  the 
conviction  of  the  principal.  The  indictment  is  too  uncertain  to  make 
it  good  either  against  the  principal  or  accessories.  They  contended 
that  the  principal  ought  to  be  named. 

If  it  had  said  that  the  goods  were  stolen  by  a  certain  person  to  the 
jurors  unknown,  that  would  not  be  supported  if  he  was  known.  It 
should  show  who  stole  the  goods ;  for  otherwise  the  accessories  do 
not  know  what  is  the  felony  against  which  they  are  to  defend  them- 
selves. 

Suppose  there  were  two  indictments  against  a  prisoner  for  the 
same  offence,  and  there  was  an  acquittal  on  the  first,  how  could  he 
plead  autrefois  acquit  on  an  indictment  so  uncertainly  framed  ?  What 
evidence  could  he  give  as  to  who  was  the  evil-disposed  person  men- 
tioned in  the  first  indictment  ?  The  evil-disposed  person  might  be 
John  Thomas  or  William  Smith,  or  any  body  else  ;  and  if  it  be  an 


LEADING  CRIMINAL  CASES.  121 

Indictment  — ^"Eeceiving  Stolen  Goods* 

indictmeot  to  which  you  cannot  apply  autrefois  acquit  or  autrefois 
convict,  it  is  a  bad  indictment.  There  being  two  indictments  in 
respect  of  this  transaction,  is  a  practical  illustration  of  the  extreme 
difficulty  in  which  a  prisoner  is  placed. 

They  said  the  last  objections  were  rather  on  the  record. 

The  learned  judge  remarked  here,  that  suppose  the  objection,  that 
the  record  of  the  conviction  was  not  put  in,  be  a  valid  one,  that,  per- 
haps, may  be  thought  rather  to  be  on  the  record,  because  it  would  be 
impossible  to  put  in  a  record  of  conviction  of  a  certain  evil-disposed 
person ;  and  then,  if  it  ought  to  be  proved  by  a  record,  the  indict- 
ment would  be  bad  for  being  drawn  in  such  a  way  as  that  the  proper 
evidence  could  not  be  given. 

The  counsel  for  Moses  admitted,  that  if  the  indictment  had  been 
for  a  substantive  felony,  under  the  statute  7  &  8  Geo.  4,  ch.  29,  §  54, 
merely  for  receiving  the  goods  knowing  them  to  be  stolen,  it  would 
not  be  necessary  to  state  who  stole  the  goods.  But  that  this  indict- 
ment was  not  framed  under  the  statute;  it  is  an  indictrtient  against 
principal  and  accessory,  and  not  for  a  substantive  felony.  That  a 
substantive  felony  was  a  single  felony  against  one  or  more  individ- 
uals ;  whereas  here  there  were  five  separate  felonies,  otie  of  the 
prisoners  being  charged  as  accessory  both  before  and  after  the  fact. 
If  it  was  a  substantive  felony,  the  prosecutor  ought  to  elect  against 
which  of  the  prisoners,  and  for  which  felony,  he  would  proceed. 
That  if  it  was  a  substantive  felony,  and  not  to  be  treated  as  an 
indictment  against  principal  and'  accessory,  a  great  deal  of  evidence 
had  been  given  against  the  prisoners  Moses  and  Abrahams,  which 
would  not  have  been  admissible  if  they  had  been  separately  tried  for 
a  substantive  felony. 

The  counsel  for  the  two  Caspars,  in  addition  to  the  objections 
made  as  to  the  receiving,  contended,  that  whatever  might  be  the 
rule  as  to  the  necessity  of  naming  the  principal  felon  in  the  case  of 
receivers,  it  was  essentially  necessary  that  he  should  be  named  in  the 
case  of  accessories  before  the  fact,  for  otherwise  it  would  be  quite 
inipossible  for  them  to  know  against  what  felony  they  were  to  defend 
themselves  ;  and  that  even  in  the  case  of  a  substantive  felony,  either 
against  one  person  for  a  felony,  or  more  than  one  person  for  a  joint 
felony,  the  principal  ought  to  be  named. 

The  counsel  for  the  prisoners  then  again  urged,  that  whatever  the 
prosecutor  was  bound  to  do,  as  to  electing  against  which  of  the  pris- 
oners he  would  proceed  before  the  evidence  was  gone  into,  he  was, 
at  all  events  when  it  was  closed,  bound  to  elect  as  to  which  of  the 
prisoners  singly  the  case  should  be  submitted  to  the  jury. 

The  counsel  for  the  prosecution  contended  that  all  the  objections 
were  upon  the  record. 
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They  admitted  that  there  was  no  instance  of  such  an  indictment 
having  ever  been  used  before;  but  that  the  circumstances  of  the  case 
were  of  a  novel  description,  and  it  became  necessary  to  adopt  a  novel 
form  of  indictment  to  meet  them. 

They  said,  this  is  not  an  indictment  against  principal  and  accesso- 
ries, but  it  is  for  a  substantive  felony,  and  is  inquirable  into,  as  to 
accessories  before  the  fact,  under  7  Geo.  4,  ch.  64,  §  9 ;  and  as  to 
receivers  under  7  &  8  Geo.  4,  ch.  29,  §  54 ;  and  it  is  one  entire  trans- 
action, though  the  parts  are  done  at  different  times. 

It  is  composed  of  the  stealing  by  Moss,  of  the  inciting  by  the  two 
Caspars,  and  of  the  receiving  by  Moses  and  his  daughter  Abrahams, 
and  by  Ellis  Caspar ;  and  the  whole  relates  to  the  stealing  and  dis- 
posing of  the  property. 

That  there  has  been  no  decision  as  to  what  is  meant  by  a  substan- 
tive felony  ;  but  there  is  no  authority  to  show  that  this  is  not  a  sub- 
stantive felony.  ,  And  there  is  no  necessity  to  mention  the  name  of 
the  principal;  though  if  it  had  alleged  that  it  was  stolen  by  a  person 
unknown,  it  could  not  be  supported  if  he  was  known. 

That  there  was  no  necessity  to' prove  any  record  of  conviction; 
that  it  w^  not  alleged ;  nor  could  any  record  of  conviction  of  an  evil- 
disposed  person  be  made  up;  That  it  was  sufficient  to  prove,  by 
parol  evidence,  who  stole  the  gold  dust ;  and  the  jury  may  decide 
upon  his  guilt  just  the  same  as  if  he  had  been  put  upon  his  trial 
with  the  accessories ;  and  that,  as  to  the  difficulty  alleged  as  to  the 
pleading  autrefois  acquit  or  autrefois  convict,  there  would  be  no  diffi- 
culty in  supporting  such  a  plea  by  proper  averments. 

That  there  are  many  instances  of  separate  felonies  included  in  the 
same  indictment,  and  being  tried  as  substantive  felonies.  That  the 
proper  interpretation  of  the  words,  substantive  felony,  is,  that  it  has 
reference  only  to  the  transaction  itself,  merely  for  the  purpose  of  stat- 
ing the  offences  themselves  which  are  to  be  the  subject  of  inquiry, 
i.  e.,  the  whole  transaction,  or  corpus  delicti;  and  that,  under  the 
meaning  of  the  expression,  substantive  felony,  you  may  have  an 
indictment  without  naming  the  principal. 

That  it  was  not  a  case  where  the  prosecutor  was  bound,  either 
before  the  evidence  was  gone  into  or  after  it  was  closed,  to  elect 
which  of  the  prisoners,  singly,  he  would  proceed  against,  as  it  was 
all  one  transaction.  That  if  the  prisoners  meant  to  say  that  there 
ought  to  have  been  a  previous  conviction  of  the  principal,  they  should 
have  objected  to  being  put  upon  their  trial  before  the  principal  was 
convicted. 

The  learned  judge  thought  after  the  evidence  was  closed,  as  he 
had  done  before  it  was  gone  into,  that  upon  an  indictment  like  the 
present,  the  prosecutor  was  not  bound  to  elect  as  to  which  of  the 
prisoners,  singly,  the  case  should  be  submitted  to  the  jury. 
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The  form  of  the  indictment  was  new  to  the  learned  judge,  and 
indeed  the  counsel  for  the  prosecution  admitted  it  to  be  new. 

The  jury  found  all  the  prisoners  guilty  of  the  respective  offences 
with  which  they  were  charged. 

The  counsel  for  the  prisoners  were  considered  as  having  moved  all 
the  objections  which  arose  on  the  record  in  arrest  of  judgment. 

The  learned  judge  respited  the  judgment,  that  the  opinion  of  the 
judges  might  be  taken  upon  all  the  objections. 

The  learned  judge  also  observed,  that  in  1  Hale's  Pleas  of  the 
Crown,  623,  it  is  said,  the  accessory  shall  not  be  constrained  to 
answer  to  his  indictment  till  the  principal  be  tried ;  but  if  he  will 
waive  that  benefit,  and  put  hiifflrelf  upon  his  trial  before  the  principal 
be  tried,  he  may,  and  his  acquittal  or  conviction  upon  such  trial  is 
good  ;  but  it  seems  necessary,  in  such  case,  to  respite  judgment  till 
the  principal  be  convicted  and  attaint,  and  then  the  book  goes  on  to 
give  the  reasons  for  it. 

If  that  now  be  the  law,  and  if  this  indictment  be  one  against  prin- 
cipal and  accessory,  a  question  will  arise,  supposing  none  of  the 
before-mentioned  objections  to  be  tenable,  and  that  the  indictment 
be  a  good  and  valid  indictment,  yet  whether  any  judgment  can  now 
be  given  upon  it,  and  whether  it  must  not  be  respited  till  the  princi- 
pal be  convicted.  But  then  no  principal  could  be  convicted  upon 
this  indictment,  for  the  principal  is  an  evil-disposed  person,  and  no 
person  by  name  could  be  tried  upon  it  and  found  guilty  by  a  jury, 
nor  could  any  person  by  name  plead  guilty  to  it,  so  that  any  judi- 
cial notice  could  be  taken  of  it. 

The  authorities  applicable  to  these  various  points  are,  3  &  4  Wm. 
3,  ch.  9,  §  4 ;  1  Anne,  stat.  2,  ch.  9,  §§  1,  2 ;  5  Anne,  ch.  31,  §§  5,  6  ; 
7  Geo.  4,  ch.  64,  §§  9,  11 ;  7  &  8  Geo.  4,  ch.  29,  §§  54,  56;  1  Hale, 
P.  C.  ch.  56,  p.  618 ;  ch.  57,  p.  623 ;  2  Hale,  P.  C.  ch.  24,  pp.  168, 
174 ;  ch.  28,  pp.  216,  222,  223,  224  ;  Hawkins,  P.  C.  b.  2,  ch.  29,  in 
several  sections  ;  Foster,  Crown  Law,  343,  and  ch.  2  ;  as  to  accesso- 
ries in  felony,  p.  360,  and  following  pages ;  2  East,  P.  C.  ch.  16,  § 
140,  and  following  sections  ;  p.  740,  and  following  pages  ;  Thomases 
case,  2  East,  P.  C.  ch.  16,  §  164,  p.  781 ;  2  Russell,  Crim.  Law,  ch. 
27,  p,  252,  and  following  pages,  and  the  cases  in  the  notes  to  pp. 
257,  258  ;  Starkie,  Crim.  PI.  130, 156, 157,  307,  and  following  pages ; 
Tilley^s  case,  1  Leach,  C.  C.  (4th  ed.)  662 ;  1  Russell,  Crim.  Law, 
-  385,  390. 

This  case  -was  argued  at  a  meeting  of  all  the  judges,  except 
Alderson,  B.,  and  Erskine,  J.,  in  Michaelmas  Term,  1839. 

Bompas,  Sergeant.  There  are  two  propositions  to  be  established. 
First,  that  this  is  an  indictment  against  principal  and  accessories,  or. 
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at  all  events,  against  accessories.  Secondly,  that  unless  the  princi- 
pal be  convicted  the  accessories  cannot.  The  learned  judge  so 
declared  his  opinion  at  the  trial,  in  refusing  to  put  the  prosecutor  to 
elect ;  that  the  indictment  was  in  the  nature  of  one  against  accesso- 
ries, and  it  is  obvious  that  that  question  is  in  many  respects  highly 
important  beyond  what  respects  the  question  of  election.  The  whole 
proceeding  would  be  materially  varied,  many  things  would  be  admit- 
ted in  evidence  against  persons  tried  as  accessories  that  would  not 
be  so  in  a  trial  for  a  substantive  felony.  As  in  the  case  of  declara- 
tions, if  there  be,  in  fact,  separate  acts  of  receipt,  and  all  the  receivers 
are  indicted  together  with  the  principal,  his  declarations  would  be 
necessarily  receivable  as  against  th^Principal,  and  so  affect  the  rest, 
and  the  declarations  of  each  receiver  would  be  received  as  against 
himself. 

Here  two  are,  in  fact,  indicted  as  accessories  before  the  fact ;  others 
as  accessories  after. 

,  The  statute  7  Geo.  4,  ch.  74,  §  9,  for  the  more  effectual  prosecu- 
tion of  accessorie.^  before  the  fact,  makes  them  indictable  either  with 
the  principal  felon  or  for  a  substantive  felony.  The  different  modes 
of  indictment  are  clearly  distinguished.  In  fact,  the  indictment,  on 
the  face  of  it,  is  clearly  framed  as  one  against  accessories,  and  it  was 
clearly  so  treated  at  the  trial.  Supposing  the  other  indictment,  in 
which  Henry  Moss  is  named,  were  before  the  court,  he  would,  of 
course,  be  put  on  his  trial  as  principal ;  and  the  only  difference  in  sub- 
stituting "  a  certain  evil-disposed  person  "  for  the  name  there,  cannot 
change  the  nature  of  the  indictment.  •  Indictments  against  receivers, 
as  accessories  in  general,  pursue  this  form  with  the  name  of  the  prin- 
cipal. If  this  be  an  indictment  against  accessories  at- common  law, 
the  principal  must  be  convicted  before  the  accessory  can.  Lord 
Sanchar^s  case,  9  Co.  119 ;  1  Hale,  P.  C.  623.  -Even  if  a  prisoaer 
should  be  taken  to  waive  the  trial  of  the  principal  by  pleading  to  the 
indictment,  no  judgment  can  be  passed  against  him,  even  if  convicted. 

In  1  Hale,  P.  C.  623,  it  is  laid  down,  "  If  the  accessory  be  indicted 
either  alone  or  together  with  the  principal,  the  process  of  outlawry 
shall  not  go  against  the  accessory  till  the  principal  be  admitted  or 
outlawed  ;  neitlier  shall  he  be  put  to  plead  till  the  principal  appear, 
but  shall  be  bailed  till  the  principal  appear." 

"  The  accessory  shall  not  be  constrained  to  answer  to  his  indict- 
ment till  the  principal  be  tried.     9  E.  4,  48,  a.     But  if  he  will  waive  < 
that  benefit,  and  put  himself  upon  his  trial  before  the  principal  be 
tried,  he  may,  and  his  acquittal  or  conviction  upon  such  trial  is  good. 
Staunf.  P.  C.  lib.  1,  c.  40,  'f.  46,  b." 

"  But  it  seems  necessary,  in  such  case,  to  respite  judgment  till  the 
principal  be  convicted  and  attaint ;  for  if  the  principal  be  after  ac- 
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quitted,  that  conviction  of  the  accessory  is  annulled,  and  no  judgment 
ought  to  be  given  against  him ;  but  if  he  be  acquitted  of  the  acces- 
sory, that  acquittal  is  good,  and  he  shall  be  discharged.  8  H.  5,  6, 
b. ;  Coron.  463." 

The  prisoner  does  not  waive  his  right  by  pleading ;  in  fact,  the 
prisoner  never  does  exercise  any  discretion  in  pleading ;  "e  does  so 
as  matter  of  course,  to  which  he  is  compelled,  in  general.  9 

[Lord  Abinger.  The  question  is,  whether  the  indictment  is  good 
according  to  the  modern  statutes.] 

The  offence  of  accessory  before  the  fact  was  one  at  common  law ; 
this  of  accessory  after,  by  receiving  only,  was  created  by  statute. 
The  history  of  the  law  on  the  subject  is  traced  in  1  East,  P.  C.  743. 
The  first  statute  that  makes  receivers  of  stolen  goods  accessories 
after  the  fact,  is  3  W.  &  M.  ch.  9,  §  4 ;  then  comes  the  5  Anne,  ch. 
31,  §  5.  By  both  of  these  statutes,  the  offence  of  accessory  is  made 
complete  by  the  fact  of  receiving,^  but  by  the  latter  the  party  might 
be  tried  for  a  misdemeanor ;  but  still  he  might  have  been  indicted  as 
accessory,  and  was  subject  to  the  same  liability  and  entitled  to  the 
same  privileges  as  accessories  generally.  After  the  statute  of  Anne, 
there  were  two  distinct  accessions  to  the  felony  and  the  misde-  • 
meanor.  Then  the  statute  of  7  &  8  Geo.  4,  ch.  29,  §  54,  enacts, 
"  that  every  such  receiver  shall  be  guilty  of  felony,  and  may  be 
indicted  and  convicted  either  as  an  accessory  after  the  fact  or  for  a 
substantive  felony ;  and  in  the  latter  case,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall  or 
shall  not  have  been  amenable  to  justice,"  &c.  Now,  inasmuch  as 
the  principal  here  has  not  been  convicted,  this_  indictment  must  be 
taken  to  apply  to  the  latter  case  of  a  substantive  felony  ;  and  it 
includes  a  great  many  different  persons,  who  could  not  be  joined  for 
diiferent  substanti^^e  felonies.  On  that  ground,  the  learned  judge 
states  he  would  have  stopped  the  case.  Several  receipts  perfectly 
distinct  were  given  in  evidence  on  that  principle,  and  all|he  declara- 
tions by  this  joinder  became  admissible,  and  were  admitted.  The 
judge  ought  to  have  put  the  prosecutor  to  his  election  ;  and  if  so, 
they  are  improperly  tried,  and  being  improperly  tried,  they  were  con- 
victed improperly.  If  they  were  indicted  as  accessories  under  the 
statute,  still  the  principal  must  be  convicted  as  at  common  law. 
The  meaning  of  a  substantive  felony  must  be,  that  each  case  stands 
by  itself,  not  requiring  the  connection  with  the  principal  felon  that  is 
necessary  in  the  case  of  accessories.  If  taken  altogether  as  accesso- 
ries with  the  principal  felon,  that  is  the  connecting  link;  but  three 
persons,  for  several  distinct  offences,  cannot  be  joined.  But  here 
more  is  done,  inasmuch  as  accessories  before  the  fact  are  joined 
with  accessories  after,  that  is,  accessories  before  the  fact  to  the  prin- 

11* 
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cipal  felon,  not  to  the  receivers ;  and  as  between  them  there  is  no 
connection  whatever,  and  the  prosecutor  has  chosen  this  course,  both 
being  open. 

[Lord  Abinger.  Supposing  it  a  mistrial,  by  election  being  refused, 
what  must  be  the  result  ? 

LittliIIale,  J.  I  certainly  should  have  compelled  election,  if  I 
had  not^fcnsidered  it  as  a  case  of  principal  and  accessory.] 

But  the  indictment  is  bad,  as  to  Lewin  Caspar,  altogether.  He  is 
only  indicted  as  accessory  before  the  fact,  and  that  to  a  person  not 
named.  In  the  case  of  receiving  stolen  goods,  the  offence  may  be 
identified  by  the  goods ;  in  the  case  of  an  accessory,  the  identifica- 
tion must  be  made  out  by  the  person  to  whom  is  the  accession.  He 
must  be  named  and  shown  to  the  jurors  in  the  indictment.  If  un- 
known, that  excuse  must  be  shown  in  the  indictment.  This  is  so, 
notwithstanding  the  7  Geo.  4,  ch.  64,  §  9,  the  inciting  being  necessa- 
rily connected  with  the  person  incited  ;  and  that  not  being  supplied 
in  the  case  of  accessory  before,  as  it  can  in  the  case  of  accessory 
after,  by  receiving  stolen  goods,  the  whole  of  which  offence  may  be 
distinctly  proved  without  any  necessary  identification  of  the  person 
of  the  thief.  In  all  cases,  it  is  a  rule  that  the  person  be  named,  or 
an  excuse  given  for  the  omission.  In  Rex  v.  Fuller,  1  B.  &  P.  180, 
it  was  debated  whether  the  mode  of  incitement  to  mutiny,  &c.,  ought 
not  to  be  shown.  That  shows  the  nicety  requisite  in  this  particular 
species  of  offence. 

[Lord  Abinger.  A  case  occurred  before  me  of  the  murder  of  a 
child,  the  name  not  stated,  in  Essex,  and  the  judges  held  the  indict- 
ment bad.     Regina  v.  Biss,  2  Moody,  C.  C.  93  ;  8  C.  &  P.  773.] 

There  is  no  instance  of  an  indictment  for  an  injury  to  the  person 
where  such  vagueness  is  admitted.  When  the  offence  relates  to  an 
individual,  you  are  obliged  to  give  all  the  identification,  or  state  the 
excuse. 

Lord  Denman,  C.  J.  Otherwise  the  prosecutor  may  select  out  of 
a  class  of  persons  stated,  and  the  prisoner  be  totally  unprepared  as  to 
the  individual  selected. 

* 

Clarkson,  for  the  prosecution.  The  case,  as  stated  by  the  learned 
judge,  brings  forward  all  the  objections.  They  resolve  themselves, 
as  argued  to-day,  into  three  :  1.  That  this  is  an  indictment  against 
principal  and  accessory,  and  it  does  not  show  that  the  principal  has 
been  convicted  or  outlawed.  2.  That  we  ought  to  have  been  com- 
pelled to  elect  against  whom  we  would  proceed.  3.  That  the  indict- 
ment is  bad  as  to  the  accessories  before  the  fact,  inasmuch  as  the  prin- 
cipal is  not  named. 
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At  the  trial,  no  objection  was  made  to  being  tried  on  the  ground 
of  the  principal  not  being  forthcoming ;  that  was  perfectly  well 
known,  and  it  is  now  too  late  to  take  the  objection.  It  ought  to 
have,  been  taken  before  going  to  the  jury,  if  this  be  an  indictment 
against  principal  and  accessory.     1  Hale,  P.  C.  623. 

[Lord  Denman,  C.  J.  Does  not  that  assume  that  there  is  a  proper 
statement  of  a  principal  ?] 

There  are  authorities  to  show  that  accessorial  charges  are  good 
without  name.  In  Eez  v.  Wheeler,  7  C.  &  P.  170,  an  indictment 
charging  a  receiving  from  a  certain  evil-disposed  person  unknown, 
knowing  the  goods  to  have  been  stolen  by  said  evil-disposed  person, 
was  held  good ;  and  in  Rex  v.  Jervis,  6  C.  &  P.  156,^  a  similar  indict- 
ment was  sustained.  And  Tindal,  C.  J.,  there  goes  into  the  princi- 
ple of  the  law,  that  the  offence  consists  in  receiving  goods,  knowing 
them  to  have  been  stolen,  and  not  necessarily  knowing  the  particu- 
lar person.  The  rule  as  to  joinder  of  offences  has  the  exception  of 
principal  and  accessories ;  from  this,  necessarily,  the  accessories  are 
frequently  joined,  though  not  connected,  in  the  same  acl^as  acces- 
sories. W 

[Patteson,  J.    The  name  of  the  principal  felon  need  not  be  stated 


1  This  case  is  reported  in  6  Carrington  &  Payne,  156,  as  follows  :  — 

Rkx  v.  Jervis. 

1833. 

Before  Lord  Chief  Justice  Tindal. 

In  an  indictment  for  the  substantive  felony  of  receivmg  stolen  goods,  an  allegation,  that 
the  goods  were  stolen'  "  by  a  certain  evil-disposed  person,"  is  good,  without  stating  the 
name  of  the  principal  felon,  or  averring  that  he  is  unknown. 

Indictment  for  receiving  stolen  goods,  knowing  them  to  have  been  stolen. 

The  first  count  charged  the  prisoner  vrith  having  received  Ihe  goods,  knowing  them 
to  have  been  stolen  by  one  Joseph  Kudge.  The  second  count  charged  the  goods  to 
have  been  stolen  by  "  a  certain  evil-disposed  person." 

Lee,  for  the  prisoner.  I  submit  that  the  second-fount  is  bad.  It  ought  either  to 
have  stated  the  name  of  the  principal,  or  else  to  have  stated  that  he  was  unknown. 

Tindai.,  C.  J.  It  will  do.  The  offence  created  by  the  act  of  Parliament  is  not  the 
receiving  stolen  goods  from  any  particular  person,  but  receiving  them  knowing  them 
to  have  been  stolen.  The  question,  therefore,  will  be,  whether  the  goods  are  stolen, 
and  whether  the  prisoner  received  them  knowing  them  to  have  been  stolen.  Your 
objection  is  founded  on  the  too  particular  form  of  the  indictment.  The  statute  makes 
the  receiving  of  goods,  knowing  them  to  have  been  stolen,  the  offence. 

Verdict  —  GuUiy. 
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when  the  case  of  receiving  is  treated  as  a  substantive  felony.  Is 
there  any  case  of  that  sort,  where  the  charge  is  against  an  accessory 
of  any  other  kind  ?] 

My  answer  is,  that  it  is  too  late  to  take  the  objection  now ;  they 
have  no  right  to  take  the  chance  of  a  trial,  and  then  turn  round  with 
this  objection.  If  the  objection  had  been  taken,  the  trial  might 
have  proceeded  on  the  indictment  against  Moss ;  and  it  is  the  more 
important  now,  as  the  proviso  in  §  54,  of  7  &  8  Geo.  4,  ch.  29,  makes 
it  exceedingly  doubtful  whether  Moss  could  now  be  tried  at  all. 

But  this  is,  in  substance,  an  indictment  for  a  substantive  felony. 
The  common  forms  against  receivers  are  in  the  nature  of  accesso- 
rial charges,  but  the  substance  is  the  same.  Here  only  one  transac- 
tion is  stated,  one  entire  history  gone  into  ;  this  indictment  does  not 
state  distinct  transactions. 

[LiTTLBDALE,  J.  I  treated  them  all  as  one  count] 
The  object  of  the  statute  is  to  facilitate  convictions  against  receiv- 
ers ;  the  object  is  to  reach  them  as  accessories,  though  in  a  different 
form  —  t^reach  the  accessories,  when  the  principal  is  not  forthcom- 
ing. It  Wthe  constant  practice  to  join  several  receivers  in  the  same 
indictment,  when  the  acts  of  receipt  are  distinct ;  the  only  difference 
is  to  charge  them  in  different  counts,  as  separate  receivers,  when  the 
receivings  are  separate,  and  to  join  them  in  one  count  when  the 
receiving  is  joint.  The  effect  of  the  declarations  of  different  pris- 
oners being  receivfed  is  only  accidental ;  and  the  judge,  of  course,  i 
takes  care  to  point  out  the  distinct  applications  of  the  evidence. 
Here  there  is  no  principal  charged  against  whom  any  process  may  go. 
It  therefore  can  only  be  a  substantive  felony.  We  always  contended 
it  had  a  substantive  character,  though,  from  the  nature"  of  the  tran- 
saction, there  must  be  something  accessorial  about  it.  The  old  form 
of  indictment  at  the  Old  Bailey  sometimes  charged  stealing  from  a 
person  unknown.  In  one  case  at  the  Old  Bailey,  of  Rex  v.  Smith, 
a  prisoner  was  convicted,  without  objection,  of  inciting  a  girl,  un- 
known, to  steal,  &c. 

[Parke,  B.  May  not  the  indictment  be  now  good,  as  using  the 
words  of  the  statute  ?] 

In  fact,  there  is  no  har(j|^hip  upon  the  prisoners,  as  only  one  trans- 
action is  talked  of;  and  the  indictment  may  be  good  as  to  the 
accessories  after  the  fact,  and  bad  as  to  those  before. 

Bompas,  Sergeant,  in  reply.  The  objection  was  taken  in  the 
proper  time.  The  practice  and  object  of  putting  a  prosecutor  to  his 
election  is  to  prevent  injustice,  and  it  would  be  gross  injustice  if  an 
ignorant  person  were  to  be  bound  as  by  a  waiver  by  pleading.  It 
would  be  carrying  the  provisions  of  7  Geo.  4,  ch.  64,  §§  20,  21,  too 
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far,  to  say,  that  it  would  be  enough  to  pursue  the  words  of  the  stat- 
ute without  any  particulars  whatever,  otherwise  it  would  do  to 
charge  a  prisoner  with  inciting  a  person  to  commit  a  felony,  not  nam- 
ing either  the  person  or  the  felony.  In  all  cases  of  accessories,  the 
transaction  is  the  same  as  to  the  principal ;  then  they  are  all  accessory 
to  the  same  felony.  The  cases  cited  are  not  cases*of  conversion  of 
counts  relating  to  accessories  into  counts  for  substantive  felonies,  but 
the  choice  of  two  different  counts. 


Maule,  B.  Can  the  first  statement,  that  an  evil-disposed  person 
stole,  be  considered  as  an  indictment  at  all  against  any  body  ? 

Lord  Abingee.  Is  it  any  thing  more  than  statmg  first  what  is 
usually  stated  last,  in  indictments  against  receivers  ?    , 

The  judges  adjourned  the  consideration  of  this  case,  and  in  the 
following  Term,  (March  Session,  1840,)  they  determined  that  the 
statement,  that  an  evil-disposed  person  stole,  was  too  uncertain  to 
support  the  charge  against  Lewin  Caspar  as  accessory  before  the 
fact ;  but  that  the  other  prisoners  were  sufficiently  charged  with  a 
substantive  felony  in  receiving,  and  properly  convicted. 


The  general  rule  of  law  undoubtedly  is, 
that  an  indictment  for  a  substantive  felony, 
charging  the  defendant  with  feloniously 
receiving  stolen  goods,  need  not  set  forth 
the  name  of  any  person  from  whom  they 
were  received,  nor  that  they  were  received 
from  some  person  or  persons  unknown. 
Rex  V.  Jervis,  6  Carrington  &  Payne,  156  ; 
Ante,  p.  127,  note  ;  Eex  v.  Wheeler,  7  Car- 
rington &  Payne,  170  ;  Regina  v.  Pulham, 
9  Carrington  &  Payne,  280 ;  The  State  v. 
Hazard,  2  Rhode  Island  Rep.  4  74 ;  Common- 
wealth V.  King,  9  Cushing,  284 ;  The  State 
V.  Coppenburg,  2  Strobhart,  273 ;  The 
State  V.  Murphy,  6  Alabama,  845  ;  The 
People  V.  Caswell,  21  Wen(jBll,  86  ;  The 
State  V.  Ives,  13  Iredell,  338 ;  Swaggerty  v. 
The  State,  9  Yerger,  338.  And  see  Rex 
V.  Thomas,  2  East,  P.  C.  781.  The  con- 
fusion and  doubt  on  this  subject  seem  to 
have  arisen  from  not  clearly  distinguish- 
ing between  a  receiving  as  accessory,  and 
a  receiving  as  for  a  substantive  felony. 
In  some  of  the  cases  cited  above,  this 
distinction  has  been  carefully  observed. 
"  The  offence  is  not,"  said  Brayton,  J.,  in 
The  State  v.  Hazard,  2  Rhode  Island  Rep. 
474,  480,  «  as  was  said  by  Tindal,  C.  J.,  in 


Rex  V.  Jervis,  ubi  supra,  the  receiving  of 
stolen  goods  from  any  particular  person, 
but  the  receiving,  knowing  them  to  have 
been  stolen ;  it  is  not  that  of  an  accessory, 
which  requires  the  name  of  the  principal 
to  be  alleged,  and  what  would  follow  nec- 
essarily, that  the  receipt  must  be  from  him 
to  make  him  accessory." 

If  it  be  alleged  in  the  indictment  that 
the  principal  felony  was  committed  by  A. 
B.,  it  must  be  proved  that  A.  B.  commit- 
ted the  felony,  otherwise  the  receiver 
must  be  acquitted.  Rex  v.  Woolford,  1 
Moody  &  Robinson,  384  ;  Commonwealth 
V.  King,  9  Cushing,  284,  on  th,e  authority 
of  Rex  v.  Woolford.  See  Rex  v.  Els- 
worthy,  1  Lewin,  C.  C.  117.  But  a  con- 
trary doctrine  has  been  maintained  by  re- 
spectable authorities.  The  State  v.  Cop-  ■ 
penburg,  2  Strobhart,  273  ;  The  People  v. 
Caswell,  21  Wendell,  86 ;  1  Gabbett,  Crim. 
Law,  841 ;  2  Deacon,  Crim.  Law,  1092. 
And  in  Regina  v.  Craddock,  as  reported 
in  4  Cox,  C.  C.  410,  Pollock,  C.  B.,  said  : 
"  In  that  case,  (Rex  v.  Woolfoi-d,)  the 
learned  judge  seems  to  have  entertained 
some  doubt  whether  his  direction  was 
right ;  but  it  became  unnecessary  to  con- 
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sider  the  matter  further,  as  the  prisoner 
was  acquitted  altogether."  If  the  indict- 
ment against  an  accessory  state  the  larceny 
to  have  been  committed  by  some  person  to 
the  jurors  unknown,  it  is  no  objection 
that  the  grand  jury,  at  the  same  term  of 
the  court,  find  a  bill  for  the  principal 
felony  against  J.  S.  Rex  v.  Bush,  Kussell 
&  Eyan,  C.  C.  372. 

In  a  very  recent  case,  in  England,  the 
indictment  in  the  first  count  charged  the 
'  prisoner  with  larceny,  on  which  the  jury 
found  a  verdict  of  not  guilty ;  in  a  subse- 
quent count,  the  prisoner  was  charged  with 
having  received  the  a»ticle  "  so  as  aforesaid 
feloniously  stolen,"  on  which  the  jury  found 
a  verdict  of  guilty.  It  was  held,  that  there 
was  no  repugnancy ;  for  that,  although 
the  word  "  aforesaid "  in  a  subsequent 
count  virtually  incorporates  all  the  neces- 
sary averments  as  to  time  and  place  in 
that  count,  the  words,  "  so  as  aforesaid 
feloniously  stolen,"  did  not  necessarily 
mean  that  the  article  had  been  stolen  by 
the  person  named  in  the  first  count,  but 
only  that  it  had  before  then  been  felo- 
niously stolen  by  some  person.  Regina  v. 
Craddock,  2  Denison,  C.  C.  31 ;  Temple 
&  Mew,  C.  C.  361  ;  1  Eng.  Law  and  Eq. 
Rep.  563,  (1850.) 

It  is  necessary  that  the  goods  received 
shall  appear  to  be  the  very  goods  stolen,  or 
part  thereof  A.  and  B.  were  indicted,  A. 
for  stealing  six  bank-notes  of  £100  each, 
and  B.  for  receiving  "  the  said  notes."  A. 
stole  the  notes,  changed  them  into  notes  of 
£20  each,  some  of  which  he  gave  to  B. ;  and 
it  was  held,  that  B.  could  not  be  convicted, 
for  he  did  not  receive  the  notes  that  were 
stolen.  Rex  v.  Walkley,  4  Carrington  & 
Payne,  132.  Therefore,  if  the  goods 
stolen  have  been  altered  between  the 
tune  of  the  larceny  and  that  of  the  re- 
ceipt, so  as  to  pass  under  a  new  denomi- 
nation, the  indictment  should  correspond 
with  the  fact.  Yet,  where  the  indict- 
ment charged  the  principal  with  stealing 
one  live  sheep,  the  goods,  &e.,  of  J.  L., 
and  the  accessory  with  receiving  "  twenty 
pounds  of  mutton,  part  of  the  goods,  &c., 
so  as  aforesaid  feloniously  stolen,  &o.,"  the 
conviction  was  held  to  be  proper ;  though 
the  thing  received  passed  under  a  difler- 
ent  denomination  from  that  which  was 


stolen.    Rex  v.  Cornell,  2  East,  P.  C.  617, 
781. 

It  is  laid  down  in  the  text-books,  that 
an  indictment  against  a  receiver  of  stolen 
goods,  charging  him  as  an  accessory,  need 
not  allege  time  and  place  to  the  fact  of 
stealing  the  goods ;  it  is  sufficient  if  they 
be  alleged  to  the  fact  of  the  receipt ;  and 
Stott's  case,  2  East,  P.  C.  751,  753,  780, 
is  uniformly  cited  to  sustain  the  proposi- 
tion. 1  Gabbett,  Crim.  Law,  840 ;  2  Rus- 
sell, Crim.  Law,  (3d  London  ed.)  243 ; 
2  Deacon,  Crim.  Law,  1090  ;  1  Starkie, 
Crim.  PI.  (London  ed.  1828,)  169.  The 
precedents,  also,  in  2  Starkie,  Crim.  PI. 
483,  484,  of  indictments  for  misdemeanor 
in  receiving  stolen  goods,  appear  to  be 
framed  on  Stott's  case.  This  case  is  thus 
stated  in  2  East's  Pleas  of  the  Crown, 
780 :  "  The  indictment  against  a  receiver 
of  stolen  goods  need  not  allege  time  and 
place  to  the  fact  of  stealing  the  goods ;  it 
is  sufficient  if  they  be  alleged  to  the  fact 
of  the  receipt.  This  was  expressly  de- 
cided upon  consideration  in  Stotts  case, 
upon  an  indictment  against  him  as  a  re- 
ceiver of  pieces  of  iron,  which  was  re- 
moved into  B.  R.  by  writ  of  error,  after 
judgment  against  him  of  imprisonment  by  > 
the  Quarter  Sessions ;  though  ultimately 
the  court  gave  no  opinion  on  the  rest  of 
the  case,  the  writ  of  error  being  aban- 
doned by  the  prisoner.  It  appeared  on 
inquiry  of  the  clerks  of  assize  of  the  West- 
ern and  Oxford  circuits,  and  of  the  clerk 
of  arraigns  at  the  Old  Bailey,  that  such 
had  always  been  the  form  of  indictment . 
used  by  them."  But  in  Regina  v.  O'Con- 
nor, 5  Queen's  Bench  Rep.  17,  35,  (1843,) 
which  was  an  indictment  for  conspiracy, 
Lord  Denman,  C.  J.,  said:  "An  objec- 
tion was  alsS  taken  to  the  fourth  count, 
on  the  score  of  the  venue,  a  material  fact 
being  alleged  without  place.  Stotts  case, 
reported  in  2  East's  Pleas  of  the  Crown, 
was  thought  to  bear  directly  on  this  doc- 
trine, and  was  not  successfully  distin- 
guished in  the  argument.  But  the  Mas- 
ter of  the  Crown  Office  has  found  the 
paper  book  in  that  case,  on  which  Ash- 
hurst,  J.,  took  his  note  of  the  argument, 
conducted  by  Lord  Abinger  on  the  one 
side,  and  the  late  Mr.  Justice  Vaughan  on 
the   other,  in  Michaelmas  Term,  1798. 
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The  indorsement  of  that  learned  judge 
intimates  that  the  case  stood  for  further 
argument.  The  prisoner  was  convicted 
in  April,  and  then  sentenofed  to  twelve 
mionths'  imprisonment,  more  than  half  of 
which  expired  before  the  argumgit ;  and 
there  is  every  reason  to  suppose  that  Sir 
E.  H.  East  is  mistaken  in  reporting  that 
case  as  decided.  Indeed  he  himself  inti- 
mates, p.  753,  that  if  there  was  error  in 
the  sentence,  it  might  possibly  have  been 
amended  by  being  changed  into  transpor- 
tation for  fourteen  years,  and  that  the  pris- 
oner's counsel  was  aware  of  the  danger 
that  might  attend  the  success  of  his  argu- 
ment." 

In  Indiana,  it  has  been  decided  that 
time  and  place  need  not  be  alleged  to  the 
fact  of  stealing  the  goods.  Holford  v.  The 
State,  2  Blackford,  103.  Scott,  J.,  deliv- 
ered the  opinion  of  the  court  as  follows : 
"  Holford  was  indicted  in  the  Dearborn 
Circuit  Court  for  receiving  stolen  goods; 
on  which  indictment  there  was  a  verdict 
of  conviction  and  judgment.  Ifhe  errors 
assigned  are,  that  the  indictment  does  not 
allege  any  time  and  place  when  and  where 
the  goods  were  stolen ;  and  that,  on  the 
trial,  there  was  no  evidence  to  prove  that 
the  said  goods  were  stolen  within  the 
State  of  Indiana.  To  test  the  validity 
of  the  errors  assigned,  it  is  necessary  only 
to  revert  to  the  statute  creating  the  of- 
fence. The  words  of  the  statute  are  as 
follows,  to  wit,  '  every  person  who  shall 
buy  or  receive  stolen  goods,  knowing  the 
same  to  be  stolen,  shall,  upon  conviction, 
be  punished,'  &c.  Rev.  Code,  1824,  p. 
140.  In  an  indictment,  every  material 
fact  ought  to  be  alleged,  with  the  cer- 
tainty of  time  and  place  ;  and  every  fact 
is  material,  which  is  necessary  to  consti- 
tute the  crime  charged  in  the  indictment. 
That  the  goods  mentioned  were  stolen 
goods,  and  that  the  defendant  received 
them,  knowing  them  to  be  such,  were 
material  facts  to  be  alleged  and  proved, 
because  they  are  the  facts  which  consti- 
tute the  offence ;  but  the  time  and  place 
of  stealing  the  goods  need  not  be  alleged, 
because  the  defendant  is  not  charged  with 
the  larceny.  If  it  were  necessary,  by 
averment  and  proof,  to  connect  the  time 


and  place  of  the  stealing  with  the  act  of 
receiving,  it  would,  for  the  same  reason, 
be  necessary  also  to  connect  the  same  cir- 
cumstances with  his  knowledge  of  the  fact, 
that  the  goods  were  stolen.  If  such  were 
the  law,  no  offender  could  be  convicted 
under  this  statute  without  proof,  not  only 
of  his  having  received  stolen  goods  know- 
ing them  to  be  such,  but  also  of  his  knowl- 
edge of  the  precise  time  and  place  of  the 
original  larceny.  And  yet  it  is  easy  to 
conceive  a  case,  in  which  a  man  might  be 
guilty  of  the  offence  of  knowingly  receiv- 
ing stolen  goods,  without  either  the  of- 
fender or  the  witnesses  having  any  knowl- 
edge of  the  time  and  place  of  the  felonious 
taking.  If  these  positions  be  correct,  it 
clearly  follows  that  any  evidence  which 
might  have  arisen  in  this  case,  going  to 
show  the  time  and  place  of  the  original 
larceny,  was  unnecessary  to  support  the 
charge  in  the  indictment." 

As  the  guilty  knowledge  is  the  gist  of 
the  offence,  it  is  obviously  essential  that 
the  averment  of  it  should  be  correctly 
made.  Where  an  indictment  against  a 
receiver,  who  was  tried  with  the  principal, 
contained  a  defective  statement  that  the 
receiver  knew  the  goods  to  have  stolen, 
omitting  the  word  "  been,"  the  judges 
thought  the  indictment  to  be  bad,  this 
being  the  gist  of  the  offence;  but  they^ 
afterwards  took  time  to  consider.  Rex  v. 
Kernon,  2  Russell,  Crim.  Law,  (London 
ed.  1843,)  251.  But  in  Redman's  case,  1 
Leach,  C.  C.  (4th  ed.)  477,  a  similar  aver- 
ment was  held  to  be  sufficient.  And 
where  an  indictment  charged  the  defend- 
ant, by  the  name  of  "  Francis  Morris," 
with  receiving  stolen  goods,  "  the  said 
Thomas  Morris  well  knowing,"  &c. ;  it 
was  holden  that  the  words,  "  the  said 
Thomas  Morris,"  might  be  rejected  as 
surplusage ;  for  the  allegation  of  knowl- 
edge would  then  be  perfectly  consistent 
with  the  preceding  matter.  Rex  v.  Mor- 
ris, 1  Leach,  C.  C.  (4th  ed.)  109.  See, 
aXso,  Regina  v.  Crespin,  11  Queen's  Bench 
Rep.  913.  In  a  very  recent  case,  a  count 
alleged  that  the  prisoner  received  the 
goods  of  A.  B.,  "  he,  the  said  A.  B.,  then 
knowing  them  to  have  been  stolen."  Upon 
motion  in  arrest  of  judgment,  the  count 
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was  held  to  be  fatally  defective  for  the 
■want  of  a  scienter.  Regina  v.  Larkin,  6 
Cox,  C.  C.  377 ;  26  Eng.  Law  and  Eq.  Kep. 
572,  (1854.)  Lord  Campbell,  C.  J.,  said : 
"  How  can  the  name  be  struck  out  ?  The 
next  antecedent  to  which  the  word  '  he ' 
refers  would  still  be  the  prosecutor  and 
not  the  prisoner.  In  Rex  v.  Morris,  ubi 
supra,  it  was  a  mere  misnomer ;  the  party 
was  rightly  described  as  to  his  surname, 
but  not  as  to  his  Christian  name." 

The  Eev.  Sts.  of  Massachusetts,  ch.  126, 
§  20,  enact,  that  "  every  person  who  shall 
buy,  receive,  or  aid  in  the  concealment  of 
any  stolen  money,  goods,  or  property, 
knowing  the  same  to  have  been  stolen, 
shall  be  punished,"  &c.  This  section  de- 
scribes only  one  offence  which  may  be 
committed  either  by  buying,  receiving,  or 
aiding  in  the  concealment  of  stolen  goods ; 
and  an  indictment  charging  a  defendant 
with  buying,  receiving,  and  aiding  in  the 
concealment  of  such  goods,  charges  only 
one  offence.  Stevens  v.  The  Common- 
wealth, 6  Metcalf,  241.  But  see  contrd,, 
The  Slate  v.  Murphy,  6  Alabama,  845. 
Where  an  indictment  charges  a  defend- 
ant with  receiving  various  articles  of  stolen 
property,  knowing  them  to  be  stolen,  and 
specifically  describes  each  article,  and 
avers  the  value  thereof,  and"  he  pleads 
^that  he  is  "  guilty  of  receiving  fifty  dol- 
lars' worth  of  said  property,  in  manner 
and  form  as  set  forth  in  the  indictment," 
no  valid  judgment  can  be  rendered  against 
him  on  such  plea.  O'Connell  v.  The  Com- 
monwealth, 7  Metcalf,  460.  The  indict- 
ment must  allege  that  the  property  was 
received  with  a  felonious  or  fraudulent  in- 
tent. The  People  v.  Johnson,  1  Parker, 
Crim.  Cases,  564. 

In  New  York,  in  an  indictment  upon  a 
statute  of  that  State,  which  enacts,  that 
"every  person  who  shall  buy,  or  receive 
in  any  manner,  upon  any  consideration, 
any  personal  property,"  &c.,  it  is  not  nec- 
essary to  allege  that  the  property  stolen 
was  received  upon  any  consideration 
passing  between  the  thief  and  the  re- 
ceiver. Hopkins  v.  The  People,  12  Wen- 
dell, 76.    "It  is  obvious,"  said  Nelson, 


C.  J.,  "  that  the  jntent  and  meaning  of  the 
act  is  to  make  it  an  offence  for  any  person 
to  buy  or  receive  in  any  manner,  or  upon 
any  consideration,  goods,  knowing  them 
to  be  stolen ;  and  so  the  section  was  re- 
ported .by  the  revisors.  The  buying  or 
receiving  goods  upon  a  consideration  was, 
no  doubt,  specified  particularly  with  a 
view  to  rebut  any  pretence  that  might  be 
set  up  by  way  of  defence,  that  the  goods 
were  purchased  for  a  valuable  considerar^ 
tion.  It  would  be  strange,  indeed,  that 
the  legislature  should  have  intended  to 
restrict  the  offence  to  cases  where  the 
property  was  received  upon  considera- 
tion passing  between  the  thief  and  re- 
ceiver, and  not  embrace  cases  where  it 
was  received  without  consideration.  The 
offence  is  the  receiving  of  goods  knowing 
them  to  have  been  stolen ;  and  whether 
received  upon  or  without  consideration, 
does  not  affect  the  criminality  of  the  act." 
In  The  State  v.  Watson,  3  Rhode  Island 
Rep.  114,  (1855,)  it  is  decided,  that  in  an 
indictment  for  receiving  stolen  goods,  it  is 
not  requisite  to  assign  a  money  value  to 
every  article  received.  It  is  sufficient,  if 
the  description  of  the  goods  be  such  as  to 
show  that  they  are  of  some  value.  The « 
indictment  alleged  that  all  the  articles 
collectively  were  of  the  value  of  seventy 
dollars.  The  jury  found,  by  their  ver- 
'dict,  that  the  defendant  received  only  a 
part  of  the  articles  enumerated.  Staples, 
C.  J.,  delivered  the  opinion  of  the  court : 
"  Unless  there  be  some  intrinsic  value  in  a 
thing,  no  person  taking  it  can  be  guilty  of 
theft ;  nor  can  a  person  be  guilty  of  re- 
ceiving a  thing  as  stolen,  knowing  it  to 
be  stolen,  unless  it  be  a"  thing  the  taking 
of  which  would  be  theft.  The  description 
in  the  indictment,  of  which  the  jury 
found  that  the  defendant  did  receive, 
knowing  them  to  be  stolen,  imported  an 
intrinsic  value  in  them.i  The  jurisdic- 
tion of  this  court  over  this  offence  does 
not  depend  on  the  value  of  the  stolen 
goods  received.  If  they  are  of  any  valug, 
the  court  has  jurisdiction.  It  was  not 
necessary  to  allege  or  prove  any  specific 
value,  in  order  to  confer  jurisdiction  on 


I  The  value  of  this  case  is  impaired  from  the  fact,  that  the  indictment  is  not  set  out  in  tlie  report. 
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C.  2*,  (1829) ;  and  in  Rex  v.  Madden,  1 
Moody,  C.  C.  277  ;  1  Lewin,  C.  C.  83, 
(1830,)  it  was  decided  by  the  judges 
unanimously,  that  it  was  no  objection,  in 
point  of  law,  that  an  indictment  charges 
prisoners  in  one  count  as  principals,  in 
stealing  the  goods,  and  in  another  as  re- 
ceivers ;  but  the  judges  were  equally 
divided  on  the  question,  whether  the 
prosecutor  should  not  have  been  put  to 
his  election,  and  thereupon  they  all  agreed 
that  directions  should  be  given  to  the 
respective  clerks  not  in  future  to  put  both 
charges  in  the  same  indictment. 

In  America,  it  has  been  held,  that  counts 
for  stealing  and  receiving  stolen  goods 
miy  be  joined  in  the  same  indictment, 
and  although,  in  his  discretion,  the  judge 
may  put  the  prosecutor  to  his  election,  he 
will  not  do  so  whenever  it  is  clear  that 
there  is  only  one  oifence,  and  the  joinder 
of  counts  cannot  prejudice  the  defendant. 
Hampton  v.  The  State,  8  Humphrey,  69 ; 
The  State  v.  Hazard,  2  Rhode  Island  Rep. 
474  ;  Weimorpflin  v.  The  State,  8  Black- 
ford, 186.  In  Hampton  v.  TTie  State,  above 
cited,  the  indictment  contained  two  counts, 
one  for  stealing,  the  other  for  receiving. 
The  motion  to  compel  an  election  was 
made  before  plea  pleaded,  and  it  was 
held,  that  it  is  discretionary  with  the  court 
either  to  quash  the  indictment  or  compel' 
an  election ;  but  that  it  is  no  ground  for 
error  or  motion  in  arrest  of  judgment. 
And  a  receiver  may  be  indicted  as  an 
accessory  in  one  count,  and  for  a  substan- 
tive felony  in  another  count.  Rex  v.  Aus- 
tin, 7'Carrington  &  Payne,  796;  Rex  v. 
Hartall,  7  Carrington  &  Payne,  475  ;  Rex 
V.  Wheeler,  7  Carrington  &  Payne,  170; 
Regina  v.  Pulham,  9  Carrington  &  Payne, 
281. 

In  an  indictme^  against  a  married 
woman,  for  receiving  stolen  goods,  it  is 
unnecessary  to  aver  that,  at  the  time,  she 
was  not  acting  under  the  coercion  of  her 
husband.  The  State  v.  Nelson,  29  Maine, 
329.  H. 


the  court.  The  common-law  jurisdiction 
between  grand  and  petit  larceny  has  been 
long  abolished  in*  this  State.  It  was  not 
necessary,  therefore,  to  allege  or  prove 
any  specific  value,  in  order  to  define  the 
offence  committed ;  and  as  the  punish- 
ment does  in  no  sense  depend  on  the 
value,  it  was  not  necessary  to  allege  or 
prove  any  specific  value  in  order  to  the 
infliction  of  the  kind  or  amount  of  punish- 
ment. There  seems,  therefore,  no  reason 
for  burdening  the  record  with  allegations 
of  the  value  of  goods  stolen,  if  the  de- 
scription of  them  be  such  as  to  show  that 
they  were  of  some  value." 

The  State  v.  Watson,  is  partially  in 
conflict  with  the  well-considered  and  cor- 
rectly decided  case,  Hope  v.  The  Common- 
wealth, 9  Metcalf,  134.  "The  well-settled 
practice,"  said  Dewey,  J.,  "  has  been  that 
of  stating  in  the  indictment  the  value  of 
the  article  alleged  to  have  been  stolen. 
Such  is  the  rule,  as  stated  in  2  Hale,  P.  C. 
182  ;  3  Chitty,  Crim.  Law,  (4th  Amer. 
ed.)  947,  a ;  1  Ibid.  238 ;  and  Common- 
wealth V.  Smith,  I  Massachusetts,  245. 
The  reason  for  requiring  this  allegation  and 
finding  of  value  may  have  been,  originally, 
that  a  distinction  might  appear  between 
the  offences  of  grand  and  petit  larceny,  in 
reference  to  the  extent  of  punishment; 
that  being  graduated,  in  some  measure,  by 
the  value  of  the  article  stolen.  Our  stat- 
utes prescribe  the  punishment  for  larceny 
with  reference  to  the  value  of  the  prop- 
erty stolen ;  and  for  this  reason,  as  well  as 
because  it  is  in  conformity  with  long- 
established  practice,  the  court  are  of  opin- 
ion that  the  value  of  the  property  alleged 
to  be  stolen  must  be  set  forth  in  the 
indictment,  and  that,  where  an  indictment 
alleges  a  larceny  of  various  articles,  and 
adds  only  the  collective  value  of  the 
whole,  such  allegation  is  not  sufficient, 
where  the  defendant  is  not  found  guilty  of 
the  larceny  of  the  whole." 

With  respect  to  the  form  of  the  indict- 
ment, it  is  further  to  be  observed,  that  in 
the  case  of  Rex  v.  Qalloway,  I  Moody,  C. 
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Evidence  —  Divisible  Averments. 

Upon  an  indictment  for  obtaining  money  by  false  pretences,  it  is  not  necessary  to  prove  the 
whole  of  the  pretence  charged ;  proof  of  part  of  the  pretence,  and  that  the  money  was 
obtained  by  that  part,  is  sufficient. 

The  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the  Taun- 
ton Lent  Assizes,  in  the  year  1811,  upon  an  indictment  under  the 
30  Geo.  2,  ch.  24,  for  obtaining  promissory  notes  and  money  by  false 
.pretences. 

There  were  six  counts  in  the  indictment,  of  which  the  first  was 
abandoned. 

The  second  count,  after  stating  a  discourse  between  Benjamin 
Browning  and  Richard  Parker,  described  to  have  been  severally  sea- 
men in  the  king's  navy,  and  discharged  from  the  service,  and  the 
prisoner,  about  pensions,  to  which  Browning  and  Parker,  as  siich 
seamen,  were  supposed  to  be  respectively  entitled,  and  about  an 
application  by  letter,  supposed  to  have  been  made  for  such  pensions 
by  the  prisoner,  set  out  the  false  pretences  alleged  to  have  beei^ 
made  by  the  prisoner  to  Browning  and  Parker,  which  were,  that  he, 
the  prisoner,  had  received  an  answer  to  his  said  letter  of  application, 
and  produced  a  paper  as  such  answer,  and 'pretended  to  them  that 
two  guineas  must  be  sent  up  to  the  under  clerks,  as  fees,  which  they 
always  expected,  and  that  nothing-  could  be  done  without  it.  The 
indictment  went  on  to  state,  that  by  these  pretences  the  prisoner 
obtained  from  Browning,  on  behalf  of  himself  and  Parker,  two  prom- 
issory notes  for  £1  each,  and  two  shillings  in  money,  Browning's 
property,  with  intent,  &c. 

The  third  count  contained  no  material  variation  from  the  second, 
except  that  it  stated  the  discourse  to  have  been  between  the  prisoner 
and  Browning  only,  but  relating  to  the  respective  pensions  of  Brown- 
ing and  Parker,  and  stating  the  sum  required  to  be  sent  up  for  fees 
to  be  one  guinea  from  each. 

The  fourth  count  stated  a  discourse  between  the  prisoner  and  John 
Bennett,  (another  discharged  seaman,)  respecting  the  pension  he  was 
supposed  to  be  entitled  to,  an  offer  by  the  prisoner  to  apply  on  his 


Kusgell  &  Kyan,  C.  C.  190. 


LEADING  CEIMINAL  CASES.  135 

Evidence  — Divisible  Averments. 

behalf  for  it,  and  write  a  letter  for  the  purpose  ;  and  that  he  falsely 
pretended  that  a  pound  note  must  be  sent  up  by  Bennett,  as  a  fee  to 
the  head  clerk,  omd  that  nothing  could  be  done  without  it.  By  which 
false  pretence  he  obtained  of  Bennett  a  note  for  one  pound,  his  prop- 
erty, with  intent  to  defraud  him. 

The  fifth  count  stated  a  discourse  between  the  prisoner  and  Brown- 
ing, concerning  the  pensions  of  which  the  said  Browning,  Parker, 
and  Bennett  (the  three  discharged  seamen)  were  supposed  to  be 
entitled  to,  and  concerning  a  supposed  letter  written  by  the  prisoner 
and  the  supposed  answer  to  it;  and  then  stated  the  false  pretences 
made  by  the  prisoner  to  Browning  to  be,  that  the  prisoner  had  heard 
from  his  friend,  (the  head  clerk,)  and  that  they  (the  three  seamen) 
must  send  him  (the  supposed  head  clerk)  a  guinea  for  Writing  letters ; 
and  that  the  head  clerk  had  informed  him  that  they  were  to  have  six 
years'  back  pay.  By  which  the  prisoner  obtained  from  Browning 
another  promissory  note  for  one  pound,  and  another  shilling  in 
money,  his  property. 

The  sixth  count  .alleged  the  prisoner's  discourse  to  be  with  all  the 
three  persons,  and  that  the  prisoner  produced  another  letter,  which 
he  falsely  pretended  to  have  received  from  his  friend,  informing  him 
that  the  pensions  were  allowed  and  every  thing  settled,  but  that  the 
pensioners  must  either  go  to  London  to  be  passed,  or  his  (the  pris- 
oner's) going  would  be  quite  as  well,  and  have  the  same  effect,  if 
they  would  pay  his  expenses.  Whereby  he  fraudulently  obtained 
from  Browning  another  promissory  note  for  one  pound,  and  twelve 
shillings  in  money,  being  his  note,  chattels,  and  moneys,  and  from 
Bennett  ten  shillihgs  of  his  money,  with  intent  to  defraud  them 
respectively. 

At  the  close  of  the  evidence,  several  objections  were  taken  by  the 
prisoner's  counsel. 

One  of  these  objections,  applying  to  all  the  counts  but  the  fourth, 
was,  that  Parker  (who  died  before  the  trial)  was  not  proved  to  have 
been  a  discharged  seaman,  as  alleged. 

In  fact,  there  was  no  direct  evidence  of  a  discharge ;  but  Brown- 
ing, in  his  evidence,  described  Parker  as  having  been  his  shipmate, 
and  proved  that  the  prisoner  acted  or  pretended  to  act  under  Par- 
ker's employment,  as  such  discharged  seaman ;  that,  at  the  time  of 
the  transaction,  Parker  was  resident  at  Bath,  and  that  the  prisoner 
at  one  time  expressed  doubts  whether  he  should  succeed  in  getting 
Parker's  pension,  because  he  had  not  obtained  a  certificate  of  his 
discharge. 

Another  objection,  applying  to  the  second,  third,  and  fourth  counts, 
was,  that  as  the  pretences  were  necessary  to  be  specifically  stated  in 
the  indictment,  they  should  be  proved  precisely  as  stated  ;  and  that 
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the  representation  in  the  second  and  third  counts,  "  that  the  clerks 
always  expected  fees,"  and  the  further  statement  in  those  counts,  as 
also  in  the  fourth,  "  that  nothing  could  be  done  withput  it,"  were  not 
proved,  as  in  fact  they  were  not. 

Another  objection  was  also  made  to  the  indictment,  that  it  did  not 
bring  the  case  within  the  statute,  inasmuch  as  promissory  notes 
being  merely  choses  in  action,  they  could  not  be  considered  as  money^ 
goods,  luares,  or  merchandises,  which  are  the  words  of  description  in 
the  statute.' 

But  if  this  were  a  good  objection,  which  the  learned  judge  thought 
it  was  not,  it  could  only  go^  to  the  fourth  count,  all  the  others  charg- 
ing the  obtaining,  money  as  well  as  notes. 

Another  objection  to  the  evidence  on  the  fourth  count  was,  that 
Bennett  proved  that  the  prisoner's  pretence  was,  that  a  guinea,  and 
not  a  pound  note,  as  was  alleged  in  that  count,  must  be  sent  up  to 
the  head  clerk. 

Bennett's  evidence  was,  that  although  the  prisoner  at  first  pre- 
tended that  a  guinea  was  necessary  to  be  sent,  yet  he  took  a  note  for 
one  pound  for  the  purpose. 

The  case,  in  all  other  particulars,  was  satisfactorily  proved,  and 
the  objections  being  overruled,  the  jury  found  the  prisoner  guilty,  and 
he  received  sentence  ;  but  the  learned  judge  reserved  the  considera- 
tion of  the  objections  for  the  judges,  that  the  prisoner  might  have  the 
benefit  of  a  recommendation  for  a  pardon,  if  they  should  be  of  opin-  < 
ion  that  the  objections  affected  all  the  counts  in  the  indictment  so  as 
to  have  entitled  the  prisoner  to  an  acquittal. 

In  Easter  Term,  1811,  at  a  meeting  of  all  the  judges,  (except  Lord 
Ellenborough,  Thomson,  B.,  and  Le  Blanc,  J.,)  the  conviction  was 
held  right  on  all  the  counts  but  the  fourth ;  the  fourth  count  was  held 
bad,  because  the  judges  thought  bank  notes  were  not  money,  goods, 
&c.,  within  the  act. 

It  is  a  general  rule,  which  runs  through  stances  of  any  overt  act  which  may  be 

the  whple  Criminal  law,  that  it  is  sufficient  set  forth ;  it  is  sufficient  if  but  one  of 

to  prove  so  much  of  the  indictment  as  several  overt  acts  be  well  laid  and  proved; 

shows  the  defendant  to  have  been  guilty  and  though  any  unnecessary  circumstances 

of  an  offence  punishable  by  law,  and  for  should  be   set  forth,  they  need  not  be 

which  he  may  by  law  be  convicted  on  proved,  but  may  be  rejected  as  surplus- 

that  indictment.    Rex  v.  HoUinglen-y,  4  age.    Foster,  Crim.  Law,  194 ;  2  Gabbett, 

Barnewall  &  Cresswell,  329,  330 ;  Rex  v.  Crim.  Law,  415.     And  so  in  an  indict- 

Hunt,  2  Campbell,  583,  585  ;    Common-  ment  for  obtaining  money  by  falsrf  pre- 

wealih  V.  Griffin,  21  Pickering,  523.    Thus,  tences,  though  the  offence  must  not  only 

in  the  case  of  an  indictment  for  treason,  be  distinctly  set  out,  but  proved  without 

it  is  not  necessary  to  prove  all  the  overt  any  substantial  variance,  yet  it  is  not  nec- 

acts  which  are  laid,  nor  all  the  circum-  essary  that  all  the  false  pretences  set  forth 
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in  the  indictment  should  be  proved ;   it 
Tvill  be  sufficient  if  any  entire  allegation 
of  pretence  and  falsehood  be  sustained, 
provided   it  shall   also   appear  that   the 
cheat  was  effected  by  means  of  such  false- 
hood.    Commonwealth  v.  Morrill,  8  Gush- 
ing, 571;  The  State  v.  Mills,  17  Maine, 
211  ;  The  Slate  t.  Dunlap,  24  Maine,  77  ; 
The  People  v.  Haynesj  11  Wendell,  557. 
"  Where  a  statute  annexes  a  higher  de- 
gree of  punishment  to  a  common-law  fel- 
ony, if  committed  under  certain  circum- 
stances, if,  upon  an  indictment  under  the 
statute,  the  prosecutor  prove  the  felony  to 
have  been  committed,  but  fail  in  proving 
it  to  have  been  committed  under  the  cir- 
cumstances specified  in  the  statute,  the 
defendant  shall  be  convicted  of  the  com- 
mon-law felony  only.   So  if  a  misdemeanor 
at  common  law  be  made  additionally  penal 
by  statute,  if  committed  under  certain  cir- 
cumstances, the  defendant  shall  be  con- 
victed only  of  the  misdemeanor  at  common 
law,  if  the  prosecutor  succeed  in  proving 
the  commission  of  the  offence,  but  fail  in 
proving  that  it  was  committed  under  the 
circumstances  specified  in  the  statute."     2 
Hale,  P.  C.  191,  192;  Archbold,  Crim.  PI. 
(London  ed.  1853,)  180,  181.     Upon  an 
indictment  for  murder,  if  the  prosecutor 
fail  in  proving  the  malice  prepense,  the 
defendant    may   be    convicted    of   man- 
slaughter. Rex  V.  Mackalley,  9  Coke,  67  6. 
Or,  on  a  charge  of  burglary  and  steal- 
ing goods,  if  no  burglary  be  proved ;  or 
of  robbery,  if  the  property  be  not  taken 
from  the  person  by  violence  or  putting  in 
fear,  the  prisoner  may  be  convicted  of  the 
simple  larceny.   2  Hale,  P.  C.  302.  Where 
the  defendant  was  indicted  for  stealing  a 
colt,  it  was  holden  that  he  could  not  be 
convicted  under  the  stat.  1  Edw.  6,  eh.  12, 
§  10,  which   did  not  mention  colts,  but 
might  be  convicted  of  the  simple  larceny. 
Rex  V.  Beaney,  Kussell  &  Kyan,   C.  C. 
416.    Upon  an  indictment  for^erjury,  it 
is  sufficient  if  any  one  of  the  assignments 
of  perjury  be  proved.     The  State  v.  Has- 
call,  6  New  Hampshire,  352.    See  Regina 
v.  Rhodes,  2  Lord  Raymond,  886.    Upon 
an  indictment  for  conspiring  to  prevent 
workmen  from  continuing  to  work,  it  is 
sufficient  to  prove  a  conspiracy  to  pre- 
12' 


vent  one  workman  from  working.  Rex 
■V.  Bykerdilce,  1  Moody  &  Robinson,  179. 
Upon  an  indictment  for  an  assault  upon 
an  officer,  while  in  the  discharge  of  the 
duties  of  his  office,  and  obstructing  and 
hindering  him  therein,  the  defendant  may 
be.  convicted  of  a  simple  assault.  Com- 
monwealth V.  Kirhy,  2  Gushing,  577.  The 
Rev,  Sts.  of  Massachusetts,  ch.  127,  §  15, 
enact,  that  any  person  having  in  his  pos- 
session ten  or  more  pieces  of  counterfeit 
coin,  with  intent  to  utter  or  pass  the  same 
as  true,  shall  be  punished  by  imprison- 
ment for  life,  or  any  term  of  years  ;  §  16 
enacts,  that  any  person  having  less  than 
ten  pieces  shall  be  punished  by  imprison- 
ment, not  more  than  ten  years,  &c.  Upon 
an  indictment  charging  the  defendant  with 
having  more  than  ten  pieces,  proof  of  his 
having  less  than  ten  is  sufficient  to  war- 
rant a  conviction,  and  the  convict  may  be 
sentenced  under  §  16.  "  The  substance 
of  the  crime,"  says  Shaw,  C.  J.,  "  is  the 
possession  of  counterfeit  coin,  with  the 
guilty  knowledge  and  intent  indicated, 
and  this  is  a  substantive  offence,  whether 
the  number  of  pieces  be  over  or  under 
ten.  The  party  was  therefore  found 
guilty  of  the  offence  stated,  although  not 
to-  the  extent  laid  in  the  Indictment." 
Commonwealth  v.  Griffin,21  Pickering, 523. 
The  same  principle  of  law  was  recognized 
and  adopted  in  Commonwealth  v.  Knee- 
land,  20  Pickering,  206,  which  was  an 
indictment  for  blasphemy. 

The  distinction  above  considered  ap- 
plies, where  an  indictment  contains  divis- 
ible averments.  If  the  indictment  charges 
that  the  defendant  did,  and  caused  to  be 
done,  a  particular  act,  as  "forged  and 
caused  to  be  forged,"  it  is  enough  to  prove 
either  one  or  the  other.  By  Lord  Mans- 
field, in  Rex  v.  Middlehurst,  1  Burrow, 
400.  If  the  defendant  is  charged  with 
composing,  printing,  and  publishing  a 
libel,  he  may  be  convicted  only  of  the 
printing  and  publishing.  Rex  v.  Hunt, 
2  Campbell,  583  ;.  Rex  v.  Williams,  Ibid. 
646.  So  where  the  prisoner  was  Indicted 
for  having  published  a  libel  of  and  con- 
cerning certain  magistrates,  with  intent  to 
defame  those  magistrates,  and  also  with  a 
malicious  intent  to  bring  the  administra- 
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tion  of  justice  into  contempt,  Baylcy,  J., 
told  the  jury,  that  if  they  were  of  opinion 
that  the  defendant  had  published  the  libel 
with  either  of  those  intentions,  they  ought 
to  find  the  prisoner  guilty.  Rex  v.  Evans, 
3  Starkie;  Rep.  35.  Where  the  indict- 
ment charged  the  prisoner  with  having 
assaulted  a  female  child,  with  intent  to 
abuse  and  carnally  to  know  her,  and  the 
jury  found  that  the  prisoner  assaulted  the 
child  with  intent  to  abuse  her,  but  neg- 
atived the  intention,  carnally  to  know 
her,  Holroyd,  J.,  held,  that  the  aver- 
ment of  intention  was  divisible,  and  that 
the  prisoner  might  be  convicted  of  an 
assault  with  intent  to  abuse,  simply.  Rex 
V.  Dawson,  3  Starkie,  Rep.  62.  So,  of  an 
alleged  intent  to  defraud  A.,  where  "the 
proof  is  an  intent  to  defraud  A.  and  B. 
The  State  v.  Veazie,  7  Greenleaf,  131. 
On  an  indictment  on  the  7  Geo.  3,  ch.  50, 
§  1,  alleging  the  prisoner  to  have  been 
employed  in  two  branches  of  the  post- 
office,  proof  of  his  having  been  employed 
in  either  was  held  sufficient.  Rex  v.  El- 
lins,  Russell  &  Ryan,  C.  C.  188.  And  in 
the  same  case,  the  letter  embezzled  hav- 
ing been  described  in  the  indictment  as 
having  contained  several  notes,  proof  of 
its  having  contained  any  one  of  them  was 
held  sufficient.  An  indictment  for  embez- 
zling need  not  specify  the  exact  sum  em- 
bezzled ;  as  where  the  indictment  charged 
the  prisoner  with  embezzling,  among  other 
things,  notes  for  one  pound  each,  and 
evidence  was  given  that  there  were  one 
one  pound  notes  in  the  sum  of  money 
embezzled,  this  was  held  to  support  the 
indictment.  Rex  v.  Carson,  Russell  & 
Ryan,  C.  C.  303.  Where  an  information 
for  publishing  a  libel  contained  an  aver- 
ment that  outrages  had  been  committed 
in  and  near  the  neighborhood  of  Notting- 
ham, it  was  held  that  the  averment  was 
divisible,  and  that  it  was  sufficient  to  prove 
that  outrages  had  been  conunitted  in  either 
place.  Rex  v.  Sutton,  4  Maule  &  Selwyn, 
532.  In  larceny,  if  any  one  of  the  articles 
enumerated  in  the  indictment  be  proved  to 
have  been  stolen  by  the  defendant,  it  is 
sufficient.  2  Hale,  P.  C.  302.  Upon  an 
indictment  for  extortion,  alleging  that  the 
defendant  extorted  twenty  shillings,  it  is 


sufficient  to  prove  that  he  extorted  one 
shilling.  Per  Holt,  J.,  Rex  v.  Burdett,  1 
Lord  Raymond,  149. 

It  remains  to  consider  how  far  aver- 
ments, charging  defendants  with  a  joint 
offence,  are  divisible.  These  averments 
of  joint  offences  are  divisible,  (as  to  the 
degree  of  criminality  in  the  several  per- 
sons charged,)  where  the  offence  is  of 
such  a  nature  as  that  the  defendants  may 
act  a  different  part  in  the  transaction ; 
and  if  the  evidence  affects  them  differ- 
ently, the  judge  may  select  such  parts  as 
are  applicable  to  each,  and  leave  their 
cases  separately  to  the  jury.  And  it  was, 
accordingly,  held  by  the  judges,  in  the 
case  of  Butterworth,  BraUhwaite,  and  Moss, 
who  were  indicted  for  a  burglary,  in 
breaking  into  the  dwelling-house  of  W.  K. 
in  the  night  time,  and  stealing  therein  to 
ike  value  of  ids.,  that  upon  such  an  indict- 
ment the  offence  of  one  might  be  aggrav- 
ated by  burglary  in  him  alone ;  because 
he  might  have  broken  the  house  in  the 
night,  in  the  absence  and  without  the 
knowledge  of  the  others,  in  order  to  come 
afterwards  and  effect  the  larceny,  and  the 
others  might  have  joined  in  the  larceny 
without  knowing  of  the  previous  break-  « 
ing ;  and,  accordingly,  there  was  judgment 
against  Moss  for  the  burglary  and  capital 
larceny,  and  against  the  other  two  for  the 
capital  larceny.  Russell  &  Ryan,  C.  C. 
520.  But  it  is  important  to  observe,  says 
Gabbett,  (2  Crim.  Law,  416,)  first,  that  this 
was  a  single  or  continuing  transaction,  in 
which  all  the  defendants  joined  or  co- 
operated ;  and,  secondly,  that  the  judg- 
ment, as  against  all  the  prisoners,  was  for 
a  capital  felony,  and  tJie  same ;  and  it  is 
distinguishable,  in  these  respects,  from  the 
ease  of  Mary  and  John  Messingham,  where 
the  defendants  were  charged  jointly  with 
receiving  stolen  goods;  and  it  was  de- 
cided, on  a  case  reserved,  that  as  on  this 
joint  cha^e  it  was  necessary  to  prove  a 
joint  receipt,  and  as  it  appeared  from  the 
evidence  that  Mary  Messingham  was  ab- 
sent when  John  Messingham  received  the 
goods,  her  receipt  afterwards  was  to  be 
considered  as  a  separate  transaction,  and 
the  conviction  therefore  wrong.  1  Moody, 
C.  C.  257.  In  such  case,  judgment  may  be 
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given  against  the  party  who  is  proved  to 
have  committed  the  first  felony  in  order 
of  time,  but  the  other  must  be  acquitted. 
Regina  v.  Dovey,  2  Denison,  C.  C.  86 ;  4 
Cox,  C.  C.  428 ;  2  Eng.  Law  and  Eq.  Rep. 
532.  And  the  case  oi  Butterworih,  Braith- 
waite,  and  Moss,  supra,  is  also  to  be  distin- 
guished from  the  casi  of  Hempstead  and 
Hudson,  where  there  was  no  evidence  to 
show  that  the  articles  which  they  were 
charged  with  stealing  jointly,  from  the 
dwelling-house  of  J.  B.,  were  not  taken 
by  the  prisoners  at  different  times  and 
unknown  to  each  other,  (though  the  prop- 
erty was  found  upon  them  all  at  one  time, 
and  the  prisoners  were  in  the  same  room 
together)  ;  and  the  jury,  therefore,  found 
Hempstead  guilty  of  stealing  to  the  value 
of  six  pounds,  and  Hudson  guilty  of  steal- 
ing to  the  value  of  ten  shillings,  (which 
the  goods  found  upon  them,  respectively, 
were  worth,)  by  which  the  prisoners  would 
be  subject  to  two  distinct  judgments — the 
one  for  a  capital  offence,  the  other  for 
simple  larceny.  The  judges  were  of  opin- 
ion that,  upoij  this  finding,  judgment 
could  only  be  given  against  one,  —  upon  a 


nolle  prosequi  being  entered  as  to  the  other, 
who  stood  second  upon  the  indictment. 

It  was  holden  in  Rex  v.  Turner,  1  Sid- 
erfin,  171,  where  several  were  jointly 
indicted  for  a  burglary,  that  the  jury 
could  not  find  one  guilty  of  burglary  and 
the  other  of  larceny  only ;  "  but  there  the 
very  nature  of  the  case,"  says  Starkie, 
1  Crim.  PI.  (2d  ed.)  38, "  precluded  such  a 
finding,  for  the^evidence  was  the  same  as 
to  all."  In  accordance  with  the  decision 
of  the  majority  of  the  judges  in  the  case  of 
Bulterworth,  Braithwaile,  and  Moss,  ubi  su- 
pra, is  the  reasoning  of  Starkie,  1  Crim.  PI. 
(2d  ed.)  38.  He  there  says :  "  In  the  case 
of  burglary,  if  it  appeared  in  evidence  that 
one  of  the  prisoners,  who  had  assisted  in 
the  removal  of  the  goods,  had  been  a 
stranger  to  the  breaking  in,  and  had 
taken  no  part  in  the  transaction  until 
after_the  breaking  had  been  accomplished; 
there  seems  to  be  no  satisfactory  reason 
why  the  jury  should  not  find  according 
to  the  fact,  and  why  separate  judgments 
should  not  be  pronounced,  as  if  the  pris- 
oners had  been  separately  tried  and  con- 
victed." H. 


Commonwealth  v.  James.^ 
March  Term,  1823. 


Larceny  —  Actual  and  Constructive  Possession. 

Where  a  miller,  having  received  barilla  to  grind,  fraudulently  retained  part  of  it,  returning 
a  mixture  of  barilla  and  plaster  of  Paris,  it  was  held  to  be  larceny. 

It  was  held  that  the  government  was  not  bound  to  produce  the  truckman  who  can-led  the 
barilla  to  and  from  the  mill,  to  prove  that  it  was  not  adulterated  in  the  transportation, 
although  there  was  only  circumstantial  evidence  that  it  was  adulterated  by  the  miller. 

The  word  barilla  is  good  in  an  indictment,  to  denote  the  subject  of  larceny. 

The  defendant  was  yjdicted  for  stealing  three  tons  weight  of 
barilla. 

The  prisoner  was  convicted  and  sentenced  at  the  Municipal  Court, 

and  he  appealed  to  this  court. 


1  Pickering,  375. 
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At  the  trial,  in  November  Term,  1822,  before  Parker,  C.  J.,  it  was 
in  evidence  that  Park,  having  a  quantity  of  barilla  which  he  wished 
to  have  ground,  sent  it  to  a  mill  kept  by  the  prisoner  for  grinding 
plaster  of  Paris,  barilla,  and  other  articles ;  that  after  it  was  ground, 
a  mixture,  consisting  of  three  fourth  parts  of  barilla  and  one  fourth 
part  of  plaster  of  Paris,  was  returned  by  the  saipe  truckman  who 
carried  the  barilla  to  the  mill,  he  being  on  both  occasions  in  the  em- 
ployment of  Park. 

The  prisoner's  counsel  contended,  that,  it  appearing  that  the  barilla 
was  sent  to  and  bro.ught  from  the  mill  by  a  truckman,  who  for  aught 
appearing  in  the  case,  was  alive  and  within  the  reach  of  the  process 
of  the  court  at  the  time  of  trial,  without  his  testimony  there  was  no 
legal  proof  that  the  barilla  was  ever  delivered  to  the  prisoner,  or  the 
mixture  received  from  him.  But  there  being  evidence  that  the  barilla 
was  ground  at  the  prisoner's  mill,  by  his  order,  he  being  sometimes 
present,  and  a  bill  of  the  expense  of  grinding  having  been  made  out 
and  presented  by  him  and  the  money  received  by  him,  there  being 
also  evidence  tending  strongly  to  show  that  he  had  practised  a  fraud 
upon  the  barilla,  the  objection  was  overruled ;  and  whether  the  mix- 
ture was  accidental  or  fraudulent,  and  whether  it  was  caused  by  the 
prisoner  or  not,  were  questions  left  to  the  jury  to  decide ;  upon  a  great 
deal  of  circumstantial  evidence,  no  person  having  seen  him  do  it,  and 
the  laborer  who  had  the  immediate  charge  of  the  grinding  having 
sworn  that  no  mixture  was  made  except  what  was  accidental. 

It  was  likewise  contended,  that  supposing  the  facts  to  be  as  the 
evidence  on  the  part  of  the  government  tended  to  prove  them,  the 
case  made  out  was  not  larceny,  but  only  a  breach  of'trust,  or  at  most 
a  fraud,  with  which  the  prisoner  was  not  charged  in  the  indictment. 
On  this  point  the  jury  were  instructed,  that  if  they  were  satisfied 
from  the  evidence,  that  the  prisoner  had  taken  from  the  parcel  of 
barilla  any  quantity  with  a  view  to  convert  it  to  his  own  use,  intro- 
ducing into  the  mass  an  article  of  inferior  value  for  the  purpose  of 
concealing  the  fraud,  he  was  guilty  of  larceny. 

The  jury  having  found  a  verdict  against  the  prisoner,  he  moved  fqr 
a  new  trial  on  account  of  these  directions  of  the  judge. 

Rand  and  Hooper,  for  the  prisoner,  argued,  that  the  government 
should  have  shown  a  good  reason  for  not  calling  the  trucknian,  before 
it  could  resort  to  evidence  of  an  inferior  ti|.ture.  Commonwealth  v. 
Kinison,  4  Mass.  646;  Williams  ^  v.  The  East  India  Company,  3  East, 
192.  No  evidence  produced  was  so  strong  as  his  testimony  would 
have  been.  It  does  not  appear  that  the  barilla  was  not  changed  by 
him. 

[Putnam,  J.  Suppose  he  had  changed  it,  could  he  be  made  to  tes^ 
tify  his  own  fraud  ?] 
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The  government  might  have  produced  him,  and  if  he  had  refused 
to  testify,  it  would  have  been  a  strong  circumstance  in  favor  of  the 
prisoner. 

Admitting  the  facts  to  have  been  duly,  proved,  the  question  is, 
whether  they  constitute  larceny,  or  only  a  breach  of  trust,  or  at  most 
a  fraud.  The  general  doctrine  is,  that  where  possession  is  obtained 
by  permission  of  the  owner,  without  fraud,  larceny  cannot  be  com- 
mitted. Here  the  prisoner  came  to  the  possession  of  the  barilla  by 
the  delivery  of  the  owner,  upon  a  contract  to  grind  it  for  him,  and 
for  this  purpose  he  was  obliged  to  separate  every  part  from  the  rest. 
There  was  no  possession  taken  different  from  that  intended  to  be 
given.  The  prisoner  has  only  been  guilty  of  a  breach  of  contract,  in 
not  returning  the  same  article  that  was  delivered  to  him.  It  is  a 
case  where  confidence  is  reposed,  and  where  the  party  injured  has  as 
good  a  remedy  as  he  ought  to  have  by  a  civil  action,  and  the  interest 
of  the  public  does  not  require  a  prosecution  by  indictment.  To  say 
that  the  mere  separation  of  part  of  an  article  from  the  rest,  by  the 
person  to  whom  the  whole  control  over  it  is  given,  shall  be  larceny, 
would  do  away  the  whole  distinction  between  civil  injuries  and 
crimes. 

To  constitute  larceny,  there  must  be  a  felonious  taking.  Every 
larceny,  it  is  said,  includes  a  trespass.  We  say  further,  it  includes  a 
trespass  for  which  de  bonis  asportatis  will  lie. 

In  13  Ed.  4,  fol.  9,  a  ca^rrier  broke  open  a  bale,  and  so  committed 
a  trespass  which  made  it  larceny.  It  would  not  have  been  larceny 
if  he  had  sold  the  whole  bale.  This  is  a  nice  distinction,  and  the 
most  reasonable  ground  of  it  seems  to  be  that  whiofc  is  assigned  in 
East's  Cr.  Law,  that  such  a  possession  was  not  delivered  to  the  car- 
rier, as  he  took,  himself.  The  case  did  not  turn  on  the  point  of  a 
separation  of  part  of  the  goods,  put  on  the  point  that  the  goods  in 
the  bale  were  not  delivered,  and  so  it  is  considered  by  Lord  Hale. 
It  is  like  the  case  where  the  key  of  a  room  was  given  to  a  servant ; 
the  articles  in  the  room  were  not  delivered  to  him,  but  the  key  was 
given  him  only,  to  keep  the  room.  In  many  cases,  things  might  be 
given  in  a  bale  to  a  carrier  which  he  would  not  know  of,  and  which 
the  owner  would  be  unwilling  to  intrust  to  him  separately. 

In  Kelyng,  35,  a  man  who  came  to  work  at  the  house  of  a  silk 
throwster  stole  a  part  of  the  silk  delivered  to  him  to  work.  There 
the  owner  had  never  parted  with  the  possession.  It  appears  from 
Kelyng  that  the  case  would  have  been  different,  if  the  silk  had  been 
delivered  to  the  workman  to  carry  to  his  own  house. 

Th6  case  in  Roll.  Abr.  73,  is,  "  If  a  man  says  to  a  miller  who 

keeps  a  mill.  Thou  hast  stolen  three  pecks  of  meal,  action  lies  ;  for 

although  the  corn  was  delivered  him  to  grind,  still  if  he  steals  the 

.meal,  this  is  felony,  being  taken  from  the  residue."     It  was  an  action 
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of  slander,  in  which  the  question  of  larceny  came  only  incidentally 
before  the  court.  It  might  be  slander  to  say  a  miller  dishonestly  took 
meal,  whether  the  taking  it  would  be  larceny  or  not.  All  the  facts 
are  probably  not  stated.  *No  doubt  a  miller  may  be  guilty  of  larceny 
in  taking  meal ;  as  suppose  the  meal  had  been  put  into  sacks  for  the 
owner  and  the  miller  took  some  of  it  out ;  this  would  be  larceny.  It 
does  not  appear  that  the  mill  in  that  case  was  not  a  soke  mill,  to 
which  persons  were  obliged  to  carry  their  corn,  and  the  miller  might 
be  said  to  get  it  by  a  delivery  that  was  not  voluntary. 

In  the  case  of  Cartwright  v.  Green,  8  Ves.  405,  a  person  to  whom 
a  bureau  was  delivered  to  be  repaired,  discovered  money  in  a  secret 
drawer  and  embezzled  it.  This  was  held  to  be  felony,  because,  hav- 
ing no  occasion  to  break  open  this  drawer,  he  did  what  was  not  war- 
ranted by  the  purpose  for  which  the  bureau  was  delivered. 

It  was  held  in  Rex  v.  Channel,  2  Str.  793,  that  an  indictment 
would  not  lie  against  a  miller  for  detaining  part  of  the  corn ;  and 
The  King  v.  Haynes,  4  M.  &  S.  214,  is  cited  in  Russell  on  Crimes, 
68,  to  show  that  an  indictment  will  not  lie  against  a  miller  for  deliv- 
ering a  mixture  of  oat  and  barley  meal  different  from  the  produce  of 
the  barley  received  by  him  to  be  ground,  there  being  neither  false 
tokens  nor  conspiracy. 

The  cases  before  mentioned  were  those  most  dwelt  upon  by  the 
counsel.  The  following  authorities  were  also  cited  :  Bac.  Abr.  Fel- 
ony, C  ;  2  East's  Crim.  Law,  655,  693  ;  2,  Russell,  1051 ;  1  Hale's 
P.  C.  504,  509 ;  1  Hawk.  P.  C.  ch.  33;  3  Chetwynd's  Burn's  Justice, 
182,  and  Peck's  case,  Ibid.  188 ;  3  Inst.  107 ;  Dalt.  Just.  ch.  102 ; 
Stamf.  P.  C.  25  f  Glanv.  lib.  10,  ch.  13 ;  Home's  Mirr.  242. 

The  word  barilla  is  also  unintelligible,  being  a  Spanish  word. 
Kelp  is  the  proper  word.  Bailey's  Dictionary.  Barilla  is  the  plant, 
and  is  translated  g-Zflsstoori  in  Baretti's  Dictionary, 

Morton,  Attorney-General.  The  word  barilla  is  used  in  U.  S.  Laws, 
14  Cong.  1  Sess.  ch.  107,  §  2. 

With  respect  to  the  evidence,  the  same  fact  may  be  proved  by  dif- 
ferent modes  of  evidence  in  the  same  kind  of  cases  ;  for  instance,  the 
fact  of  marriage  in  Commonwealth  v.  Catlin,  1  Mass.  9,  and  Milford 
V.  Worcester,  7  Mass.  48.  The  best  evidence  of  which  the  nature  of 
the  case  admitted  was  given,  to  prove  that  this  very  barilla  was 
received  into  the  prisoner's  custody.  He  gave  a  bill  for  the  grinding, 
and  was  paid  for  it.     This  amounts  to  a  confession  of  the  party. 

But  the  most  important  question  is,  whether  the  facts  proved  con- 
stitute larceny.  Where  goods  are  bailed  generally,  a  conversion  is 
only  a  breach  of  trust ;  but  where  they  are  bailed  for  a  specific  pur- 
pose, a  conversion  of  the  whole  has  sometimes  been  held  a  felony,' 
and  in  all  cases  a  conversion  of  a  part  is  felony.     1  Hale,  P.  C.  504,< 
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505 ;  1  Hawk.  ch.  34,  §  10 ;  1  Roll.  Abr.  73  ;  4  Bl.  Comm.  230 ;  2 
East's  Cr.  L.  695.  The  barilla  was  delivered  to  the  prisoner  for  the 
purpose  of  being  ground  and  returned.  When  he  separated  part  of 
it  in  order  to  retain  it,  it  was  felony,  according  to  the  case  in  8  Ves. 
409,  before  cited.  In  the  case  in  Strange,  the  indictment  did  not 
allege  actual  force,  and  in  Maule  &  Selwyn,  Liord  EUenborough 
means  only  that  the  offence  as  there  set  forth  was  not  indictable.  In 
neither  of  these  two  cases  did  the  question  of  larceny  arise. 

Putnam,  J.,  delivered  the  opinion  of  the  court.  0!he  objection 
which  has  been  made  as  to  the  description  of  the  subject-matter  of 
the  larceny  cannot  prevail.  It  is  said  that  barilla  is  not  an  English 
word ;  and  several  English  dictionaries  have  been  mentioned  which 
do  not  contain  it.  But  it  is  fdund  in  Rees's  Cyclopaedia, — in  the 
act  of  Congress  it  is  mentioned  as  merchandise  to  be  imported  free 
from  duty,  —  and Jn  Ure's  Chemical  Dictionary,  it  is  also  described 
as  a  term  given  in  commerce  to  the  impure  soda  imported  from 
Spain,  &c. 

A  more  important  objection  was  made,  namely,  that  the  best  evi- 
dence had  not  been  produced,  and  therefore  that  the  conviction  was 
not  warranted.  It  is  said  that  the  truckman  who  carried  the  barilla 
to  and  from  the  mill  ought  to  have  been  prodjiced,  to  prove  that  it 
was  not  adulterated  in  the  transportation. 

The  question  upon  this  part  of  the  case  is,  whether  any  other  evi- 
dence would  have  been  equivalent  to  that  which  the  truckman  might 
be  supposed  to  have  given.  Of  that  we  have  no  doubt.  The  fact 
to  be  proved  was,  that  the  defendant  stole  part  of  the  barilla.  He  is 
not  charged  for  the  fraud  of  mixing  any  other  substance  of  inferior 
value  with  it,  but  for  a  larceny.  Now  if  the  defendant  had  confessed 
the  fact,  that  would  surely  have  been  sufficient  evidence.  What 
evidence  was  in  fact  produced  is  not  judicially  before  us ;  it  was  suffi- 
cient to  satisfy  the  jury,  and  did  not  depend  upon  the  evidence  w^hich 
the  truckman  may  have  been  supposed  to  have  possessed.  It  is  not 
like  the  case  where  a  signature  is  to  be  proved  by  a  subscribing  wit- 
ness, who  might  be  produced,  and  who  alone  knows  the  fact  to  be 
established. 

In  the  case  of  Commonwealth  v.  Kinison,  4  Mass.  646,  to  which  we 
have  been  referred,  the  fact  to  be  proved  was  the  identity  of  a  counter- 
feit bill ;  it  had  no  artificial  marks,  and  had  been  out  of  the  possession 
of  the  witness  and  in  the  possession  of  the  magistrate  for  two  or  three 
weeks.  The  magistrate  was  not  called  ;  and  it  was  held  very  prop- 
erly, that,  as  there  were  no  private  or  artificial  marks  on  the  bill,  it 
was  not  identified  without  the  testimony  of  the  magistrate.  If  there 
had  been  any  artificial  marks,  to  which  the  witness  who  was  pro- 
duced could  have  testified,  that  would  have  been  sufficient. 
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In  another  case  cited  by  the  defendant's  counsel,  Williams  v.The  E, 
I.  Company,  3  East,  192,  the  party  did  not  produce  the  best  evidence  in 
his  power,  and  he  failed  of  course  to  recover.  The  fact  to  be  proved 
was,  that  the  defendants  had  put  on  board  of  the  plaintiff's  ship  a 
quantity  of  oil  and  varnish  of  an  inflammable  nature,  without  giving 
himany  notice  o£it,  by  reason  of  which  the  ship  was  burnt.  Two  per- 
sons only  knew  whether  notice  of  the  inflammable  nature  of  the  varnish 
was  given,  namely,  the  mate  who  received  it,  who  was  dead,  and  the 
military  conductor  who  delivered  it,  and  who  was  alive  and  in  the 
power  of  the  flirty  to  produce.  The  evidence  to  prove  that  fact,  (upon 
which  the  plaintiff''s  action  depended,)  arose  from  the  presumption 
that  it  was  so,  because  no  person  who  was  on  board  of,  or  belonge'd 
to  the  ship,  had  any  such  notice  of  the  inflammable  nature  of  the 
material.  But  that  was  justly  held  to  be  evidence  less  satisfactory 
than  could  be  given  by  the  military  conductor,  who  knew  certainly 
how  the  fact  was. 

The  gist  of  the  prosecution  in  the  case  at  bar  is  the  stealing,  not 
the  adulteration  of  the  barilla.  We  think  that  the  objection  which 
has  been  made  upon  this  point  of  the  cause  ought  not  to  prevail. 

But  the  main  question  still  remains  to  be  considered;  that  is, 
whether  the  facts  which  have  been  proved  will  warrant  a  conviction 
for  larceny.  , 

Before  proceeding  to  that,  I  would  remark  that  the  question  has 
been  argued  by  the  counsel  for  the  defendant  with  great  learning  and  < 
ability,  and  that  we  have  been  much  assisted  by  their  researches. 

To  constitute  the  crime  of  larceny,  there  must  be  a  felonious  tak- 
ing and  carrying  away  of  the  goods  of  another.  It  is  supposed  to 
be,  vi  et  armis,  invito  domino.  But  actual  violence  is  not  necessary ; 
fraud  may  supply  the  place  of  force. 

The  jury  have  found  that  the  defendant  took  the  goods  with  an 
intent  to  steal  them ;  and  the  verdict  is  well  warranted,  if,  at  the 
time  the  defendant  took  them,  they  were  not  lawfully  in  his  posses- 
sion with  the  consent  of  the  owner,  according  to  a  subsistiilf  special 
contract,  in  consequence  of  an  original  delivery  obtained  without 
fraud.  If  that  was  the  case,  the  inference  which  the  counsel  for  the 
defendant  drew  would  follow,  that  such  a  taking  would  not  be  fel- 
ony, but  a  mere  breach  of  trust  for  which  a  civil  action  would  lie, 
but  concerning  which  the  public  have  no  right  to  inquire  by  indict- 
ment. 

The  counsel  for  the  defendant  have  referred  us  to  13  Ed.  4,  fol.  9, 
as  the  authority  upon  this  point.  The  case  w^s  as  follows  :  A  car- 
rier had  agreed  to  carry  certain  bales  of  goods  which  were  delivered 
to  him  to  Southampton,  but  he  carried  them  to  another  place,  broke 
open  the  bales,  and  took  the  goods  contained  in  them  feloniously, 
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and  converted  them  to  his  own  use.  If  that  were  felony  or  not,  was 
the  question.  It  was  first  debated  in  the  Star  Chamber,  where  four 
of  the  judges  held  it  to  be  felony,  but  for  different  reasons ;  and  one 
of  the  judges  (Brian)  strenuously  insisted  that  it  was  neither  felony 
nor  trespass,  because  the  defendant  had  the  possession  by  a  lawful 
delivery.  The  chancellor  thought  it  was  felony,  and  should  be  deter- 
mined according  to  the  intent.  Molineux  thought  it  might  be  felony 
or  trespass,  according  to  the  intent,  and  seems  to  put  the  case  upon 
the  ground  of  a  determination  of  the  contract.  "  As  if  he  who  did 
the  act  does  not  pursue  the  purpose  for  which  he  took  the  goods ;  as 
if  a  man  distrain  for  damage-feazance,  or  rent  arrere,  and  afterwards 
sell  the  goods,  or  kill  the  beasts,  there  is  a  tort  now,  where  at  the 
beginning  it  was  good.  So,  although  it  was  lawful  to  carry  the 
goods  ut  supra,  yet  as  he  took  the  goods  to  another  place  afterwards, 
he  has  not  pursued  the  original  purpose,  and  so  by  his  own  act  after- 
wards it  shall  be  adjudged  felony  or  trespass,  according  to  his  intent." 
Vavlsour  did  not  consider  it  as  a  bailment,  but  that  the  goods  were 
delivered  upon  a  bargain ;  that  his  original  intent  was  to  steal  and 
not  to  carry  the  goods.  "  His  conduct  afterwards  proves  (says  Vavi- 
sour)  that  he  took  them  as  a  felon,  and  to  another  intent  than  to 
carry,"  &c.  Choke  put  the  case  upon  the  breaking  of  the  bales  and 
taking  out  the  contents.  His  opinion  was,  that  if  the  party  had  sold 
the  entire  bales  it  would  not  have  been  felony,  "but  as  he  broke 
them,  and  took  what  was  in  them,  he  did  it  without  warrant,"  and 
so  was  guilty  of  felony. 

Afterwards  this  matter  was  argued  before  the  judges  in  the  Ex- 
chequer Chamber,  and  this  proposition  was  held  by  all,  (excepting 
Nedham,)  namely,  "  that  where  goods  are  delivered  to  a  man,  he 
cannot  take  them  feloniously."  Nedham  thought  that  "  he  might 
take  them  feloniously  as  well  as  another."  Brian  still  persisted  in 
his  opinion,  and  said  that  the  breajiing  of  the  bales  did  not  make  it 
felony.  But  afterwards  the  judges  made  a  report  to  the  chancellor 
that  the  opinion  of  the  majority  of  them  was,  that  it  was  felony. 

I  have  been  thus  minute  in  examining  this  case,  as  it  is  referred  to 
as  the  foundation  upon  which  many  subsequent  decisions  rest.  It 
will  be  perceived  that  here  may  be  found  the  distinctions  which  are 
recognized  in  the  text-books  upon  this  subject.  Thus,  if  the  party 
obtain  the  delivery  of  the  goods  originally  without  an  intent  to  steal, 
a  subsequent  conversion  of  them  to  his  own  use  while  the  contract 
subsisted  would  not  be  felony ;  but  if  the  original  intent  was  to  steal, 
and  the  means  used  to  obtain  the  delivery  were  merely^^colorable,  a 
taking  under  such  circumstances  would  be  felony.  So  if  the  goods 
were  delivered  originally  upon  a  special  contract,  which  is  determined 
by  the  fraudulent  act  of  him  to  whom  they  were  delivered,  or  by  the 
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completion  of  the  contract,  a  taking  animo  furandi  afterwards  should 
be  adjudged  to  be  felony. 

In  the  application  of  these  general  rules  to  the  cases  which  arise, 
it  is  obvious  that  shades  of  diflference,  like  the  colors  of  the  rainbow, 
so  nearly  approach  each  other,  as  to  render  it  extremely  difficult  to 
discriminate  them  with  satisfactory  precision.  The  humane  rule  of 
the  law  is,  that  in  cases  of  doubt,  the  inclination  should  be  in  favor 
of  the  defendant.  The  seeming,  perhaps  real,  contradictions  to  be 
met  with  in  the  English  decisions  may  have  been  influenced  by  the 
desire  to  save  human  life. 

The  case  of  Rex  v.  Channel,  2  Str.  793,  cited  for  the  defendant, 
was  an  indictment  against  a  miller  employed  to  grind  wheat,  stating 
,  that  he  with  force  and  arms  unlawfully  did  take  and  detain  part  of 
it.  The  indictment  was  held  bad  upon  demurrer.  The  reasons 
assigned  in  the  book  are,  that  there  was  no  actual  force  laid,  and 
that  this  was  a  matter  of  a  private  nature  ;  but  a  better  reason  seems 
to  us  to  have  been,  that  there  was  no  averment  that  the  defendant 
took  the  wheat  feloniously. 

The  case  of  The  King  v.  Haynes,  cited  for  the  defendant  from  4 
M.  &  S.  214,  was  an  indictment  for  a  fraud  against  a  miller  for  de- 
livering oatmeal  and  barl&y,  instead  of  barley,  which  was  sent  to  be 
ground.  It  is  not  for  a  felony.  The  court  thought  no  indictable 
offence  was  set  forth.  The  question  whether  the  miller  had  taken 
any  of  the  corn  which  was  sent  to  be  ground,  with  an  intent  to  steal  , 
it,  was  not  then  under  consideration. 

In  the  case  at  bar,  the  goods  came  lawfully  into  the  hands  of  the 
defendant  by  the  delivery  of  the  owner.  If  he  is  to  be  convicted,  it 
must  be  on  the  ground  that  he  took  the  goods  as  a  felon  after  the 
special  contract  was  determined. 

I  will  refer  to  some  cases  which  illustrate  this  point.  Thus,  in 
Rex  v.  Charlewood,  before  Gould,  J.,  and  Perryn,  B.,  1786,  cited  in 
East's  Cr.  L.  689,  reported  in  Leach,  case  180,  the  jury  were  instructed 
that  if  they  thought  the  prisoner  performed  the  journey  for  which  he 
hired  the  horse,  and  returned  to  London,  where,  instead  of  delivering 
it  to  the  owner,  he  afterwards  converted  it  to  his  own  use,  that  might 
be  felony ;  for,  said  the  court,  "  the  end  and  purpose  of  the  hiring  of 
the  horse  would  be  over." 

In  Kelyng,  35,  a  silk  throwster  had  men  to  work  in  his  own  house, 
and  delivered  silk  to  one  of  them  to  work,  and  the  workman  stole 
away  part  of  it ;  and  it  was  held  to  be  felony  notwithstanding  the 
delivery.  East,  in  his  Crown  Law,  supposes  that  if  the  silk  had 
been  delivered  to  be  carried  to  the  house  of  the  workman,  and  he  had 
there  converted  a  part  of  it  to  his  own  use,  it  could  not  have  been 
felony ;  but  that  as  it  was  to  be  worked  up  in  the  house  of  the  owner, 
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it  might  be  considered  as  never  in  fact  out  of  his  possession.  2  East, 
P.  C.  682,  683.  But  Kelyng  seems  to  put  the  case  upon  the  ground 
of  the  special  contract,  "  that  the  silii  was  delivered  to  him  only  to 
work,  and  so  the  entire  property  remained  in  the  owner." 

But  whatever  may  be  the  true  ground  of  decision  in  that  case, 
there  is  a  case  in  1  Roll.  Abr.  73,  pi.  16,  which  is  recognized  as  good 
law  by  Hawkins,  East,  and  other  writers,  which  is  very  applicable  to 
the  case  at  bar.  "  If  a  man  says  to  a  miller  who  keeps  a  corn  mill. 
Thou  hast  stolen  three  pecks  of  meal,  an  action  lies ;  for  although 
the  corn  was  delivered  to  him  to  grind,  nevertheless  if  he  steal  it,  it  is 
felony,  being  taken  from  the  rest."  Langley  v.  Bradshawe,  in  error, 
8  Car.  B.  R.  That  decision  proceeded  upon  the  ground  of  a  deter- 
mination of  the  privity  of  the  bailment.  Hawkins  observes  (bk.  1, 
ch.  33,  §  4,)  that  such  possession  of  a  part,  distinct  from  the  whole, 
was  gained  by  wrong,  and  not  delivered  by  the  owner;  and  also,  that 
it  was  obtained  basely,  fraudulently,  and  clandestinely. 

This  remark  is  peculiarly  applicable  to  the  case  at  bar ;  for  there 
is  no  evidence  that  the  owner  intended  to  divest  himself  of  his  prop- 
erty by  the  delivering  of  it  to  the  defendant.  The  defendant  did  not 
pursue  the  purpose  for  which  it  was  delivered  to  him,  but  separated 
a  part  from  the  rest  for  his  own  use,  without  pretence  of  title  ;  and 
by  that  act  the  contract  was  determined.  From  thenceforward  the 
legal  possession  was  in  the  owner,  and  a  taking  of  the  part  so  fraud- 
ulently separated  from  the  rest,  animo  furandi,  must  be  considered  as 
larceny. 

The  taking  of  the  goods,  in  order  to  -     2.  Where  the  possession  has  been  ob- 

constitute  larceny,  may  be  actual  or  con-  tained  animo  furandi. 

structive.     Actual,  where  the  goods  have  3.  Where  the  possession  was  originally 

been  actually  taken  out  of  the  owner's  obtained  Sond/d'e,  and  without  a  felonious 

possession,  against  his  will  or  without  his  intent. 

consent,  and  which  requires  no  comment  4.  Where  the  delivery  does  not  alter 
or  illustration.  Constructive,  where  the  the  possession  in  law. 
owner  delivers  the  goods,  but  either  he  First.  As  to  the  cases  where,  by  a  de- 
does  not  thereby  diyest  himself  of  the  livery  of  the  goods,  not  only  the  posses- 
legal  possession,  or  the  possession  of  the  sion,  but  the  right  of  property  also,  passes. 
goods  has  been  obtained  from  him  by  It  is  clear  that  no  subsequent  conversion, 
fraud,  and  in  pursuance  of  a  previous  in-  by  the  person  in  whom  the  right  of  prop- 
tent  to  steal  them.  As  this  subject  of  con-  erty  has  thus  vested,  can  be  construed 
structive  possession  has  given  rise  to  some  into  larceny,  whatever  the  intent  of  the 
very  nice  distinctions,  it  is  necessary  to  party  may  be.  As,  for  instance,  where 
consider  it  with  some  minuteness.  The  goods  are  sold  upon  credit  and  delivered, 
cases  decided  upon  it  may  be  classed  no  conversion  of  them  by  the  vendee  can 
under  the  following  heads :  —  amount  to  larceny.  Blunt  v.  The  Com- 
1.  Where,  by  the  delivery,  the  owner  monwealth,  4  Leigh,  689;  Ross  v.  The 
of  the  goods  passes  not  only  the  possession.  People,  5  Hill,  (N.  Y.)  294;  Mowrey  v. 
,but  the  right  of  property  also.  Walsh,  8  Cowen,  238  ;  Lewer  v.  The  Com- 
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monwealth,  15  Sergeant  &  Kawle,  93. 
Where  the  defendant  bought  a  horse  at  a 
fair  of  the  prosecutor,  to  whom  he  was 
known,  and  having  mounted  the  horse, 
said  to  the  prosecutor  that  he  would  re- 
turn immediately  and  pay  him,  to  which 
the  prosecutor  answered,  "  Very  well ; " 
the  defendant  rode  the  horse  away,  and 
never  returned ;  this  was  holden  to  be  no 
larceny,  because  the  property,  as  well  as 
the  possession,  was  parted  with.  Rex  v. 
Harvey,  1  Leach,  C.  C.  467;  2  i;ast,  P. 
C.  699.  So  where  the  defendant  bought 
goods,  and  desired  them  to  be  sent  to  him 
with  a  bill  and  receipt,  and  the  shopman 
who  brought  them  left  them,  upon  being 
paid  for  them  by  two  bills,  which,  how- 
ever, afterwards  turned  out  to  be  mere 
fabrications ;  the  judges  held  that  this  was 
not  larceny,  because  the  prosecutor  had 
parted  with  the  property,  as  well  as  the 
possession,  upon  receiving  what  was  deem- 
ed at  the  time  by  his  servant  to  be  pay- 
ment. Rex  V.  Parkes,  2  Leach,  C.  C. 
614;  2  East,  P.  C.  671.  Where  the  ser- 
vant of  a  pawnbroker,  who  had  a  general 
authority  from  his  master  to  act  in  his 
business,  delivered  up  a  pledge  to  the 
pawner  upon  receiving  a  parcel,  which  he 
supposed  to  contain  diamonds,  and  under 
that  belief  parted  with  the  pledge  entirely, 
but  the  parcel  contained  stones  of  no 
value,  this  was  holden  to  be  no  larceny. 
Rex  V.  Jackson,  1  Moody,  C.  C.  119.  So, 
where  the  defendant  sent  to  a  hatter,  in 
the  name  of  one  of  his  customers,  for  a 
hat,  and  it  was  accordingly  delivered  to 
the  messenger  upon  the  credit  of  the  cus- 
tomer ;  the  judges  held  that  this  was  not 
larceny,  the  owner  having  parted  with  his 
property  in  the  hat.  Rex  v.  Adams,  Rus- 
sell &  Ryan,  C.  C.  225,  So,  where  a  woman 
obtained  from  the  prosecutor,  in  the  name 
of  one  of  his  neighbors,  half  a  guinea's 
worth  of  silver,  and  said  that  she  would 
return  presently  with  the  half  guinea,  it 
was  holden  not  to  be  larceny,  for  the 
same  reason.  Rex  v.  Coleman,  2  East,  P. 
C.  672.  So,  where  A.  allowed  B.  to  take 
a  sovereign  away  to  get  change  for  it,  and 
he  never  returned,  this  was  held  no  lar- 
ceny of  the  sovereign.  Regina  v.  Thomas, 
9  Carrington  &  Payne,  741.    So,  where 


the  defendant  sent  a  letter  to  the  prose- 
cutor in  the  name  of  another  person,  re- 
questing a  loan  of  %l.  for  a  few  days,  and 
obtained  the  money  accordingly;  eleven 
of  the  judges  held  this  to  be  no  felony, 
because  it  appeared  that  the  property  in 
the  money  was  intended  to  pass  by  the 
delivery.  Rex  v.  Atkinson,  2  East,  P.  C. 
673.  So,  where  the  defendant  obtained 
goods  of  a  tradesman, by  means  of  a  forged 
order  from  a  customer.    Regina  v.  Adams, 

1  Denison,  C.  C.  38.  And  where  the 
prosecutor  was  inveigled  by  a  set  of  sharp- 
ers to  bet  with  them,  and,  by  a  precon- 
certed trick,  one  of  them  won  from  him 
the  money  in  question,  which  he  paid, 
imagining  it  to  have  been  won  fairly  ;  the 
judges  held  that  this  was-  no  larceny,  the 
prosecutor  having  parted  with  his  prop- 
erty in  the  money  under  an  idea  that  it 
had  been  fairly  won.     Rex  v.  Nicholson, 

2  Leach,  C.  C.  610. 

Secondly.  Where  the  possession  of  the 
goods  has  been  obtained  animo  furandi. 

Where  a  man,  having  the  animus  fu- 
randi, obtains,  in  pursuance  thereof,  pos- 
session of  the  goods  by  some  trick  or  arti- 
fice, this  is  considered  such  a  taking,  even 
although  there  be  a  delivery  in  fact,  as 
to  constitute  larceny.  The  Slate  v.  Gor^ 
man,  2  Nott  &  McCord,  90;  Starkie  v. 
The  Commonwealth,  7  Leigh,  752 ;  The 
State  V.  Thurston,  2  M'MuUan,  382,  395. 
See  Felter  v.  The  State,  9  Yerger,  397. 
Where  the  defendant  offered  to  give  the 
prosecutor  gold  for  bank  notes,  and  upon 
the  prosecutor's  laying  down  some  bank 
notes  for  the  purpose  of  having  them 
changed  for  gold,  the  defendant  took  them 
up,  and  went  away  with  them,  promising 
to  return  immediately  with  the  notes,but 
never  in  fact  returned ;  Wood,  B.,  left  ii 
to  the  jury  to  say,  whether  the  defendant 
had  the  animus  furandi  at  the  time  he 
took  the  notes,  and  said,  that  if  they  were 
of  that  opinion,  the  case  clearly  amounted 
to  larceny.  Rex  v.  Oliver,  4  Taunton, 
274,  cited  2  Leach,  C.  C.  1072.  See  Regina 
V.  Rodway,  9  Carrington  &  Payne,  984. 
Where  the  defendant  agreed  to  discount 
a  bill  foif  the  prosecutor,  and  the  bill  was 
given  to  him  for  that  purpose ;  he  told  the 
prosecutor  that  if  lie  then  sent  a  person 
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with  him  to  his  lodgings,  he  would  give 
him  the  amount,  deducting  the  discount 
and  commission  ;  a  person  was  sent  ac- 
cordingly, but,  upon  reaching  the  lodg- 
ings, the  defendant  left  the  messenger 
there,  and  went  out  on  pretence  of  getting 
the  money,  but  never  returned  ;  the  judge 
left  it  to  the  jury  to  say  whether  the  de- 
fendant obtained  possession  of  the  bill 
with  intent  to  steal  it,  and  whether  the 
prosecutor  meant  to  part  with  his  property 
in  the  bill,  before  he  should  have  received 
the  money  for  it ;  the  jury  being  of  opin- 
ion in  the  aflSrmative  on  the  first  propo- 
sition, and  in  the  negative  on  the  second, 
convicted  the  prisoner,  and  the  judges 
afterwards  held  the  conviction  to  be  right. 
Rex  V.  Aickles,  2  East,  P.  C.  675  ;  1  Leach, 
C.  C.  294.  See  Wilson  v.  The  State,  1 
Porter,  118,  126,  127.  Where  the  defend- 
ant obtained  from  a  silversmith  two  cream 
ewers,  in  order  that  the  customer  of  the 
silversmith,  with  whom  the  defendant  said 
he  lived,  might  select  which  he  liked  best, 
and  absconded  with  them,  but  the  silver- 
smith did  not  charge  for  either  of  the 
ewers,  and  did  not  at  the  time  of  the  de- 
livery intend  to  charge  for  either  of  them 
until  he  had  ascertained  which  would  be 
chosen,  this  was  hjlden  by  Bayley,  J.,  to 
be  larceny,  because  the  possession  only, 
and  not  the  right  of  property,  had  been 
parted  with ;  Rex  v.  Davenport,  MS.,  1 
Arch.  Peel's  Acts,  5 ;  but  if  the  prisoner 
had  in  fact  been  sent  by  the  customer  to 
the  silversmith,  the  possession  would  have 
been  in  the  prisoner,  and  the  subsequent 
conversion  would  not  have  been  larceny  ; 
and,  upon  this  ground,  in  a  case  similarly 
circumstanced,  but  in  which  there  was  no 
evidence  that  the  prisoner  had  not  actu- 
ally been  sent  for  the  goods,  Patteson,  J., 
directed  an  acquittal ;  for,  non  constat  that 
the  prisoner  had  not  been  sent  for  the 
goods  as  she  had  stated,  and  had  deliv- 
ered them  to  the  person  who  sent  her. 
Rex  V.  Savage,  5  Carrington  &  Payne, 
143. 

Where  the  defendant  prevailed  upon  a 
tradesman  to  take  goods  to  a  particular 
place,  under  the  pretence  that  the  price 
would  then  be  paid  for  them,  and  after- 
wards induced  him  to  leave  the  goods  in 
*  13* 


the  care  of  a  third  person,  from  whom  the 
defendant  got  the  goods  without  paying 
the  price,  the  tradesman  swore  that  he  did 
not  intend  to  part  with  the  goods  until 
they  were  paid  for,  and  the  jury  found 
that  the  defendant,  ab  initio,  intended  to 
get  the  goods  without  paying  for  them ; 
this  was  holden  to  be  larceny.  Rex  v. 
Camphell,  1  Moody,  C.  C.  179.  See  Ross 
v.  The  People,  5  Hill,  (N.  Y.)  294.  So, 
where  the  defendant  induced  a  tradesman 
to  send  his  goods  by  a  servant  to  a  par- 
ticular place,  with  change  for  a  crown 
piece,  and  on  the  way  met  the  servant, 
and  giving  him  a  counterfeit  crown  piece, 
induced  him  to  part  with  the  goods  and 
change,  wh^  he  had  no  authority  to  do 
without  receiving  payment ;  this  was 
holden  to  be  larceny.  Rex  v.  Small,  8 
Carrington  &  Payne,  46.  So,  where  the 
defendant  having  bargained  for  goods,  for 
which  by  the  custom  of  trade,  the  price 
should  have  been  paid  before  they  were 
taken  away,  took  them  away  without  the 
consent  of  the  owner,  and  at  the  time  he 
bargained  for  them  did  not  intend  to  pay 
for  them,  but  meant  to  get  them  into  his 
own  possession,  and  dispose  of  them  for 
his  own  benefit ;  this  was  holden  to  be  lar- 
ceny. Rex  V.  Gilbert,  1  Moody,  C.  C.  185. 
And  where  the  defendant,  intending  ab 
initio  to  get  goods  by  fraud,  had  them  put 
into  his  cart  upon  the  express  condition 
that  they  should  be  paid  for  before  they 
were  taken  out  of  the  cart,  and  then  took 
them  out  of  the  cart  without  paying  for 
them,  and  converted  them,  this  was  holden 
to  be  larceny.  Rex  v.  Pratt,  1  Moody, 
C.  C.  250  ;  Regina  v.  Cohen,  2  Denison, 
C.  C.  249  ;  5  Eng.  Law  and  Eq.  Rep. 
545. 

So,  obtaining  money  or  goods  by  the 
practice  of  ring-dropping  (as  it  is  termed) 
has  been  holden  to  be  larceny.  Thus, 
where  the  defendant,  in  the  presence  of 
the  prosecutor,  picked  up  a  purse  in  the 
street,  containing  a  receipt  for  147/.  for  a 
"rich  brilliant  diamond  ring,"  and  also 
the  ring  itself;  it  was  then-proposed  that 
the  ring  should  be  given  to  the  prosecutor, 
upon  his  depositing  his  watch  and  some 
money,  as  a  security  that  he  would  return 
the  ring  as  soon  as  his  proportion  of  the^ 
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value  of  it  should  be  paid  to  Lim  by  the 
defendant ;  the  prosecutor  accordingly  de- 
posited his  watch  and  money,  ■which  were 
taken  away  by  some  of  the  defendant's 
confederates  ;  but  the  ring  turned  out  to 
be  of  the  value  of  1  Os.  only,  and  the  watch 
and  money  were  never  returned  ;  it  was 
left  to  rthe  jury  to  say,  whether  this  was 
not  an  artful  and  preconcerted  scheme  to 
get  'possession  of  the  prosecutor's  watch 
and  money ;  and  the  jury  being  of  that 
opinion,  convicted  the  defendant.  Rex  v. 
Patch,  1  Leach,  C.  C.  238.  In  Rex  v. 
Moore,  1  Leach,  C.  C.  314  ;  2  East,  P.  C. 
679,  the  defendant  being  convicted  of  lar- 
ceny under  the  same  circumstances,  and 
the  case  being  reserved  for  tlH  opinion  of 
the  judges,  nine  of  them  were  of  opinion 
that  this  practice  of  ring-dropping  amount- 
ed to  larceny ;  and  they  distinguished  it 
from  the  case  of  a  loan ;  for  here,  al- 
though the  possession  was  parted  with,  the 
property  in  the  goods  was  not.  See  also 
Rex  V.  Watson,  2  Leach,  C.  C.  640;  2 
East,  P.  C.  680.  Where  the  defendant, 
in  the  presence  of  the  prosecutor,  picked 
up  a  purse  containing  a  watch-chain  and 
two  seals,  which  the  defendant  and  his 
confederate  represented  to  be  gold,  and 
worth  18Z.,  and  the  prosecutor  purchased 
the  defendant's  share  for  71.,  intending  to 
part  with  the  property  in  the  money  as 
well  as  the  possession  of  it ;  Coleridge,  J., 
held  that  this  was  not  larceny.  Regina  v. 
Wilson,  8  Carrington  &  Payne,  111. 
Where  the  defendants  decoyed  the  prose- 
cutor into  a  public  house,  and  then  intro- 
duced the  play  of  cutting,  and  one  of 
them  prevailed  on  the  prosecutor,  who  did 
not  play  on  his  own  account,  to  cut  the 
cards  for  him  ;  and  then,  under  the  pre- 
tence that  the  prosecutor  had  cut  the 
cards  for  himself,  and  lost,  another  of  them 
swept  his  money  oif  the  table,  and  went 
away  with  it,  it  was  considered  to  be  a 
case  in  wljich  it  should  be  left  to  the  jury 
to  determine  quo  animo  the  money  was 
obtained;  and  which  would  be  a  felony, 
should  they  find  that  the  money  was  oId- 
tained  upon  a  preconcerted  plan  to  steal  it. 
Rex  V.  Horner,  1  Leach,  C.  C.  270  ;  Calde- 
cott,  295.*  So,  where  the  prosecutor  was 
induced,  by  a  preconcerted  plan,  to  de- 


posit his  money  with  one  of  the  defend- 
ants, as  a  deposit  upon  a  pretended  bet, 
and  the  stakeholder  afterwards,  upon  pre- 
tence that  one  of  his  confederates  had 
won  the  wager,  handed  the  money  over 
to  him ;  and  it  was  left  to  the  jury  to  say, 
whether,  at  the  time  the  money  was  taken, 
there  was  not  a  plan  that  it  should  be 
kept,  under  the  false  color  of  winning  the  , 
bet,  and  the  jury  found  that  there  was ; 
this  was  held  to  be  larceny ;  because,  at 
the  time  the  defendants  obtained  the 
money  from  the  prosecutor,  he  parted 
with  the  possession  only,  and  the  property 
was  to  pass  eventually  only  if  the  other 
party  really  won  the  wager.  Rex  v.  Roh- 
son,  Kussell  &  Kyan,  C.  C.  418. 

Where  two  men,  J.  and  W.,  acting  in 
concert,  and  intending  to  defraud  the 
prosecutor,  entered  his  shop,  and  by  means 
of  an  artifice  induced  him  to  draw  a  check 
on  his  banker  for  i2l.,  payable  in  the 
name  of  the  prisoner  J.,  and  then  to  ac- 
company J.  to  the  bank  to  see  it  paid,  on 
the  understanding  that  they  were  to  re- 
turn to  finish  the  transaction  by  the  pay- 
ment to  the  prosecutor  of  42  sovereigns, 
and  that  the  prisoner  W.  was  to  remain 
at  the  shop  till  they  went  to  and  returned 
from  the  bank ;  at  the  .bank,  by  the  prose-, 
cutor's  desire,  and  in  his  presence,  the 
banker  handed  four  10?.  notes  and  two 
sovereigns  to  the  prisoner  J. ;  the  prose- 
cutor and  J.  then  left  the  bank  together, 
and  while  on  their  way  back  to  the  shop, 
J.  absconded  with  the  notes  and  the  two 
sovereigns,  which  he  and  W.,  who  had  in 
the  meantime  gone  off  from  the  shop,  ap- 
propriated to  their  own  use ;  this  was  held 
to  be  a  larceny  by  both  prisoners  of  the 
notes  and  the  two  sovereigns,  the  prose- 
cutor never  having  parted  with  the  prop- 
erty in  and  possession  of  them,  and  J.  hav- 
ing no  more  than  the  bare  custody  of 
them  until  the  payment  to  the  prosecutor 
of  the  42  sovereigns.  Regina  v.  Johnson, 
2  Denison,  C.  C.  310  ;  5  Cox,  C.  C.  872 ; 
14  Eng.  Law  and  Eq.  Rep.  670.  Where 
the  defendant  by  false  representations  in- 
duced the  prosecutrix  to  buy  from  him  a 
dress  for  25s.,  promising  that  if  she  would 
do  so  he  would  give  her  another  dress 
worth  12s. ;  then  took  a  guinea  from  her 
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hand,  gave  her  a  dress  worth  much  less 
than  a  guinea,  and  refused  to  give  her  the 
other  dress  he  had  promised ;  this,  it  being 
found  by  the  jury  that  it  was  part  of  the 
defendant's  scheme  to  obtain  the  money 
by  means  of  a  pretended  sale,  was  held  to 
be  larceny.  Regina  v.  Morgan,  1  Dearsly, 
C.  C.  395 ;  6  Cox,  C.  C.  408  ;  29  Eng. 
Law  and  Eq.  Rep.  543.  Where  the  pris- 
oner went  into  a  shop  and  asked  for 
change  for  half  a  crown,  and  the  shopman 
gave  him  two  shillings  and  sixpence,  the 
prisoner  held  out  the  half-crown,  and  the 
shopman  just  took  hold  of  it  by.  the  edge, 
but  never  actually  got  it  into  his  custody, 
and  the  prisoner  ran  away  with^the  change 
and  the  half-crown ;  upon  an  indictment 
for  stealing  the  two  shillings  and  sixpence, 
Parke,  J.,  held  it  to  be  larceny,  but  doubt- 
ed whether  an  indictment  would  lie  for 
stealing  the  half-crown.  Rex  v.  Williams, 
6  Carrington  &  Payne,  390.  Where  a 
hosier,  by  the  desire  of  the  defendant,  took 
a  parcel  of  silk  stockings  to  his  lodgings, 
out  of  which  the  defendant  chose  six  pairs, 
which  were  laid  on  the  back  of  a  chair ; 
the  defendant  then  sent  the  prosecutor 
back  to  his  shop  for  some  articles,  and 
while  he  was  absent,  absconded  with  the 
stockings ;  the  judges  held,  that  this 
amounted  to  larceny,  the  defendant  hav- 
ing clearly  obtained  possession  of  the  goods 
animo  furandi.  Rex\.  Sharpless,  1  Leach, 
C.  C.  93;  2East,  P.  C.  675. 

Where  the  defendant  hired  a  horse 
from  the  prosecutor,  on  pretence  of  taking 
a  journey,  and  it  turned  out  that,  instead 
of  going  the  journey,  he  sold  the  horse  in 
Smithfield  market  on  the  same  day;  it 
was  left  to  the  jury  to  consider,  whether 
he  hired  the  horse  for  the  purpose  of  steal- 
ing it,  or  whether  he  hired  it  really  for  the 
purpose  of  taking  the  journey,  and  after- 
wards changed  his  intention;  and  the 
jury,  being  of  the  former  opinion,  found 
him  guilty;  seven  of  the  judges  were 
afterwards  clearly  of  opinion  that  the 
offence  was  felony.  Rex  v.  Pear,  1  Leach, 
C.  C*  212;  2  East,  P.  C.  685.  See  Rex 
V.  Banks,  Russell  &  Ryan,  C.  C.441  ;  post, 
p.  153.  And  the  same  where  the  defendant 
hired  the  horse  in  the  name  of  another 
person.    Rex  v.  Charlevoood,  1  Leach,  C. 


C.  409  ;  2  East,  P.  C.  689.  So,  where 
the  defendant  hired  a  post-chaise,  with  in- 
tent to  convert  it  to  his  own  use,.and  never 
returned  it;  upon  being  indicted  for  it, 
twelve  months  afterwards,  as  for  a  lar- 
ceny, it  was  holden  clearly  to  amount  to 
that  offence,  although  the  chaise  was  not 
hired  for  any  definite  time.  Rex  v.  Sem- 
ple,  1  Leach,  C.  C.  420 ;  2  East,  P.  C. 
691. 

There  must,  however,  according  to  the 
decision  of  Tindal,   C.  J.,  in  Regina  v. 
Brooks,    8    Carrington    &    Payne,    295, 
(1838,)  in  order  to  constitute  a  larceny 
by  a  party  to  whom  the  goods  hav^  been 
delivered  on  hire,  be  not  only  an  original 
intention  tp  convert  them  to  his  own  use, 
but  a  subsequent  actual  conversion ;  and 
a  mere  agreement  by  the  hirer  to  accept  a 
sum  offered  for  the  goods  by  a  third  party, 
who  however  did  not  intend  to  purchase 
unless  his  suspicions  as  to  the  honesty  and 
right  of  the  vendor  to  sell  were  removed, 
was  held  not  to  amount  to  such  a  conver- 
sion.   But  this  case  has  recently  been 
overruled.    Regina  v.  Janson,  4  Cox,  C. 
C.  82,  (1849,)  by  Coleridge,  J.,  after  con- 
sulting Parke,  B.   In  Semple's  case,  supra, 
the  subsequent  conversion  was  presumed  • 
from  the  long  lapse  of  time,  and  the  other 
circumstances  of  the  case,  although  the 
chaise  was  not  proved  to  have  been  ac- 
tually   disposed    of    by    the    defendant. 
Where  the  prisoner  went  to  an  inn,  on  a 
fair-day,  and  desired  the  ostler  to  bring 
out  his  horse,  and  upon  the  latter  saying 
he  did  not  know  which  was  his  horse, 
went  into  the  stable,  and  pointing  to  a  ^ 
mare,  said  it  was    his,  and    the    ostler 
brought  out  the  mare,  which  the  prisoner 
attempted  to  mount  but  could  not,  the 
mare  being  frightened ;   upon  which  he 
desired  the  ostler  to  lead  the  mare  out  of 
the  yard,  which  was  done  ;  but,  before  he 
could  mount,  the  prisoner  was  detected 
and  secured ;  Garrow,  B.,  held  this  to  be 
larceny.    Rex  v.  Pitman,  2  Carrington  & 
Payne,  423.    If  a  man,  animo  furandi,  sue 
out  a  replevin,  and  by  that  means  obtain 
the  possession  of  another  man's  horse,  and 
ride  away  with  it;  or  by  a  fraudulent 
ejectment    get    possession    of    another's 
house,  and  carry  away  the  goods  out  of  it, 
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he  is  guilty  of  larceny.  1  Hale,  P.  C. 
507;  1  Hawkins,  P.  C.  ch.  83,  §  12;  3 
Inst.  108.  And  see  Rex  v.  Farr,  Kelyng, 
43  ;  2  Leach,  C.  C.  1064,  n.  Where  the 
defendant,  animo  furandi,  obtained  goods 
from  the  servant  of  a  carrier,  by  falsely 
pretending  to  be  the  person  to  whom  the 
goods  were  directed,  it  was  holden  to  be 
larceny ;  because  the  servant  had  no  au- 
thority to  part  with  the  goods  but  to  the 
right  person.  Rex  v.  Longstreelh,  1  Moo- 
dy, C.  C.  137.  So,  where  the  prosecutor, 
intending  to  sell  his  horse,  sent  his  ser- 
vant with  it  to  a  fair,  but  the  servant  had 
no  authority  to  sell  or  deal  with  it  in  any 
way,  and  the  defendant  by  fraud  induced 
the  servant  to  part  with  the  possession  of 
the  horse,  under  color  of  an  exchange  for 
another,  intending  all  the  while  to  steal  it, 
this  was  holden  to  be  larceny.  Regina  v. 
Sheppard,  9  Carrington  &  Payne,  121. 

Where  the  defendant,  by  artifice,  ob- 
tained possession  of  a  request-note  at  the 
India  House,  by  means  of  which  he  ob- 
tained a  permit  for  a  chest  of  tea  belong- 
ing to  the  prosecutor,  (to  whom  he  was  a 
perfect  stfanger,)  and  the  chest  of  tea  was 
thereupon  delivered  to  him ;  the  judges 
held  this  to  be  larceny,  notwithstanding 
the  possession  had  been  obtained  by  means 
of  a  regular  request-note  and  permit. 
Rex  V.  Hench,  Kussell  &  Ryan,  C.  C.  163. 
A  hosier  in  the  Haymarket,  having  sent 
his  apprentice  with  a  parcel  of  stockings 
to  Cheapside,  the  defendant  met  him  on 
Ludgate  Hill,  and  asked  him'  where  he 
was  going;  the  apprentice  answered,  to 
Mr.  Heath's ;  the  defendant  replied,  that 
he  was  the  person,  desired  the  boy  to  give 
him  the  parcel,  and  gave  him  a  small  par- 
cel in  return,  to  take  home  to  his  master; 
the  boy  accordingly  gave  him  the  parcel ; 
but  the  parcel  he  took  from  him  for  his 
master  contained  nothing  but  old  rags,  of 
no  value  ;  the  judges  held  this  to  be  lar- 
ceny. Rex  V.  Wilkins,  1  Leach,  C.  C. 
520;  2  East,  P.  C.  673.  It  must  be  owned 
that  these  last  two  cases  so  nearly  resem- 
ble a  few  of  the  latter  cases  collected 
under  the  first  head,  that  the  reader  will 
probably  feel  some  difSoulty  in  distin- 
guishing them  upon  principle.  They  may 
be  considered  as  very  nearly  approaching 


the  boundary  which  separates  the  one 
class  of  cases  from  the  other.  In  England, 
in  such  cases,  it  is  safer  and  more  pru- 
dent to  indict  the  defendant  for  obtaining 
goods,  etc.,  by  false  pretences ;  by  stat.  7 
&  8  G.  4,  ch.  29,  §  53,  the  punishment  is 
nearly  the  same  as  for  simple  larceny; 
and  if  upon  an  indictment  for  obtaining 
goods,  etc.,  by  false  pretences,  it  be  proved 
that  the  defendant  obtained  the  goods, 
etc.,  under  circumstances  which  in  law 
amount  to  larceny,  he  will  not,  upon  that 
ground,  be  entitled  to  an  acquittal. 

Thirdly.  As  to  the  case  where  the  pos- 
session of  the  goods  has  been  obtained 
hona  fide,  without  any  fraudulent  inten- 
tion in  the  first  instance. 

Where  goods  are  delivered  to  a  man 
upon  trust,  or  taken  by  him  with  the  own- 
er's consent,  he  is  not  guilty  of  larceny  by 
converting  them  to  his  own  use.  Even  if 
the  goods  of  a  husband  be  taken  with  the 
consent  or  privity  of  the  wife,  it  is  not  lar- 
ceny. Rex  V.  Harrison,  1  Leach,  C.  C. 
47.  But  this  principle  is  qualified  by 
this,  that  when  the  wife  becomes  an  adul- 
teress, she  determines  her  quality  of  wife, 
and  her  property  in  the  husband's  goods 
is  not  recognized.  For  a  discussion  of  this 
rule,  see  Regina  v.  Featlierstone,  and  note, 
ante,  Vol.  1,  p.  199. 

Where  the  defendant  saved  some  of  the 
prosecutor's  goods  from  a  fire  which  hap- 
pened in  his  house,  and  took  them  home 
to  her  own  lodgings ;  but  the  next  morn- 
ing she  concealed  them,  and  denied  hav- 
ing them  in  her  possession  ;  the  jury  find- 
ing that  she  took  them  originally  merely 
from  a  desire  of  saving  them  for,  and  re- 
turning them  to,  the  prosecutor,  and  that 
she  had  no  evil  intention  till  afterwards, 
the  judges  held  that  it  was  a  mere  breach 
of  trust,  and  not  a  felony.  Rex  t.  Leigh, 
2  East,  P.  C.  694.  See  Regina  v.  RUey, 
post,  p.  155.  So,  where  a  letter  directed 
to  J.  M.,  St.  Martin's  Lane,  Birmingham, 
inclosing  a  bill  of  exchange  drawn  in  fa- 
vor of  J.  M.,  was  delivered  to  the  defend- 
ant, whose  name  was  J.  M.,  and  who 
resided  near  St.  Martin's  Lane,  Birming- 
ham ;  but  in  truth  the  letter  was  intended 
for  a  person  of  the  name  of  J.  M.,  who 
resided  in  New  Hall  Street ;  and  the  pris- 
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oner,  who  from  the  contents  of  the  letter 
must  have  known  that  it  was  not  intended 
for  him,  applied  the  bill  of  exchange  to 
his  own  use  ;  the  judges  held  that  it  was 
no  larceny,  because,  at  the  time  when  the 
letter  was  delivered  to  him,  the  defendant 
had  not  the  animus  furandi.  Rex  v.  Muck- 
low,  1  Moody,  C.  C.  160.  See  Regina  v. 
Davis,  7  Cox,  C.  C.  104.  If  A.  lend  B.  a 
horse,  and  he  ride  away  with  him,  or  if  I 
send  goods  by  a  carrier,  and  he  carry 
them  away  ;  or  if  any  other  bailee  con- 
vert the  goods  bailed  to  his  own  use,  it  is 
not  larceny ;  because  the  original  taking 
was  lonajide,  and  without  fraud.  1  Hale, 
P.  C.  604 ;  1  Hawkins,  P.  C.  ch.  33,  §  2. 
So,  if  A.  bonajide  hire  a  horse  for  a  par- 
ticular purpose,  and,  after  that  purpose  is 
accomplished,  sell  the  horse,  it  is  no  lar- 
ceny ;  for,  unless  he  had  an  original  felo- 
nious intention,  the  subsequent  withhold- 
ing or  disposing  of  the  horse  does  not 
constitute  a.  new  felonious  taking.  Rex  v. 
Banks,  Kussell  &  Kyan,  C.  C.  441,  over- 
ruling Rex  v.  Tunnard,  2  East,  P.  C.  687. 
So,  if  A.  deliver  to  B.  a  watch  to  be  re- 
paired, and  B.  sell  it,  it  is  not  larceny,  be- 
cause it  was  delivered  voluntarily,  and  not 
obtained  animo  furandi.  Rex  v.  Levy,  4 
Carrington  &  Payne,  241 ;  Regina  v. 
Thristle,  1  Denison,  C.  C.  502 ;  2  Carring- 
ton &  Kirwan,  842  ;  Temple  &  Mew,  C. 
C.  204.  So,  if  A.  deliver  to  B.  a  horse  to 
be  agisted,  and  B.  sell  it,  this  is  no  lar- 
ceny.' Rex  V.  C.  Smith,  1  Moody,  C.  C. 
473.  So,  where  a  letter-carrier  between 
A.  and  B.  was  entrusted  at  A.  with  a 
directed  envelope  and  a  51.  note,  to  de- 
liver to  the  postmaster  at  B.,  in  order  that 
he  might  make  out  a  money  order  for  51. 
and  send  it  in  the  envelope  according  to 
the  direction,  and  on  the  road  the  defend- 
ant appropriated  the  note,  this  was  held 
not  to  be  larceny,  the  jury  finding  that  he 
had  no  intention  of  stealing  the  note  when 
it  was  given  to  him  at  A.  Regina  v.  Glass, 
1  Denison,  C.  C.  215;  2  Carrington  & 
Kirwan,  395.  So,  where  the  defendant 
had  assigned  his  goods  by  deed  to  trus- 
tees for  the  benefit  of  his  creditors,  re- 


maining in  actual  possession  thereof,  and 
he  removed  them  in  order  to  deprive  the 
creditors  of  them ;  for  he  was  in  lawful 
possession  of  them  notwithstanding  the 
assignment.  Regina  v.  Pratt,  1  Dearsly.  • 
C.  C.  360;  6  Cox,  C.  C.  373;  26  Eng. 
Law  and  Eq.  Rep.  574. 

But  this  rule  can  only  obtain  in  cases  in 
which  the  possession  is  obtained  honajide 
in  the  first  instance  ;  for  if  A.  obtain  goods 
animo  furandi,  or  receive  them,  harboring 
at  the  time  an  intention  wrongfully  to  con- 
vert them  to  his  own  use,  it  is  larceny. 
Thus,  where  the  defendant  was  employed 
to  drive  sheep  to  a  fair,  but,  instead  of 
driving  them  to  the  fair,  he  drove  them  in 
a  contrary  direction,  and  sold  ten  of  them 
on  the  morning  he  received  them ;  the 
jury  were  of  opinion,  that,  at  the  time  he 
received  them,  he  intended  to  convert 
them  to  his  own  use  ;  this  was  holden  to 
be  larceny.  Rex  v.  Stock,  1  Moody,  C.  C. 
87;  Tie  State  v.  Thurston,  2  M'MuUan, 
382,  395,  396.  See  Rex  v.  M'Namee,  1 
Moody,  C.  C.  368 ;  Regina  v.  Goodhody, 
8  Carrington  &  Payne,  665;  Regina  v. 
Harvey,  9  Carrington  Se  Payne,  353  ;  Re- 
gina V.  Evans,  Carrington  &  Marshman, 
632.  See  Regina  v.  Hey,  1  Denison,  C. 
C.  601 ;  2  Carrington  &  Kirwan,  983 ; 
post,  p.  156. 

The  rule  also  applies  only  while  the 
contract  of  bailment  continues ;  for  if  that 
be  determined,  and  the  conversion  take 
place  afterwards,  it  will  amount  to  larceny. 
As,  for  instance,  if  a  carrier  take  goods  to 
the  place  appointed,  and  afterwards  take 
them  away  and  convert  them,  it  will 
amount  to  larceny.  3  Inst.  107.  See 
Regina  v.  Stear,  1  Denison,  C.  C.  349  ;  2 
Carrington  &  Kirwan,  988 ;  Temple  & 
Mew,  C.  C.  11.  So,  the  contract  may  be 
determined  before  its  regular  completion, 
by  the  tortious  act  of  the  bailee.  Thus,  if 
a  carrier  open  a  bale  or  pack  of  goods,  or 
pierce  a  vessel  of  wine  and  take  away  part 
thereof,  he  is  guilty  of  larceny  ;  3  Inst. 
107  ;  1  Hale,  P.  C.  105  ;  for  by  this  tor- 
tious act  the  contract  of  bailment  is  deter- 
mined.!   Id.  ;    and  see   Kelyng,   82,   83. 


1  But  if  he  sells  the  mtire  package,  in  its  original  state,  without  any  other  act,  alt  hough 
the  privity  of  contract  is  thereby  determined,  he  is  not  guilty  of  larceny.    This  distinction, 
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Where  forty  bags  of  wheat  were  sent,  for  sold,  as  his  own,  some  of  the  casks  which 
safe  custody,  to  a  warehouseman,  who  were  on  deck,  and,  upon  arriving  at  his 
emptied  several  of  the  sacks,  sold  the  destination,  told  the  consignee  that  the 
wheat,  and  substituted  other  wheat  of  in-  casks  had  been  thrown  overboard,  the 
feriorquality,  the  judges  were  unanimously  judges  held  this  to  be  no  larceny;  but  it 
of  opinion,  that  the  taking  of  the  whole  of»  seemed  to  be  admitted,  that  if  the  defend- 
the  wheat  out  of  one  sack  was  as  much  a  ant  had  broken  bulk  by  ta^ng  the  casks 
larceny  as  the  taking  a  part  merely.  Rex  from  the  hold,  it  would  have  been  other- 
V.  Brazier,  Kussell  &  Ryan,  C.  C.  337.  wise.  Rex  v.  Madox,  Russell  &  Ryan, 
And  where  a  servant  of  a  common  car-  C.  C.  92.  So  where  the  defendant,  a  car- 
rier, who  was  entrusted  with  several  pack-  rier,  was  employed  by  the  prosecutor  to 
ages  to  be  carried,  abstracted  an  entire  carry  a  cargo  of  coals  from  a  ship  to  a 
package,  this  was  held  to  amount  to  a  coal-yard,  and  thence  to  another  yard  be- 
breaking  of  bulk  sufficient  to  determine  longing  to  the  prosecutor ;  and  the  defend- 
the  bailnrent,  and  to  constitute  larceny,  ant  carted  the  coals  to  the  first-mentioned 
Commonwealth  v.  Brown,  4  Massachusetts,  yard,  and  was  engaged  several  days  in 
680.  See  -Dame  v.  Baldwin,  8  Massachu-  carting  them  from  thence  to  the  prose- 
setts,  518.  Where  a  captain,  in  whose  cutor's  yard,  in  the  course  of  which  he 
ship  several  casks  of  butter  were  stowed,  fraudulently  misdelivered  two  cart-loads 
the  principal  number  being  in  the  hold  of  them,  it  was  holden  that  he  could  not 
battened  down,  bnt  some  were  on  deck,  be  convicted  of  larceny,  there  being  no 
being  driven  into  port  by  stress  of  weather,  breaking  of  bulk  or  other  determination 


although  at  first  it  appears  absurd,  is  well  settled,  and  not  now  to  be  questioned.  In  Starkie 
on  Evidence,  (Vol.  3,  p.  448,  note,)  this  principle  is  thus  stated  in  the  usual  lucid  and  ele- 
gant style  of  that  author.  "  The  distiuction  which  has  constantly  been  recognized,  although 
its  soundness  has  been  doubted,  seems  to  be  a  natural  and  necessary  consequence  of  the  sim- 
ple principle  upon  which  this  branch  of  the  law  rests ;  and  although  it  may,  at  first  sight,  ap- 
pear somewhat  paradoxical  and  unreasonable,  that  a  man  should  be  less  guilty  in  stealing  the 
whole  than  in  stealing  a  part,  yet  such  a  distinction  will  appear  to  be  well  warranted,  when  it  is 
considered  how  necessary  it  is  to  preserve  the  limits  which  separate  the  offence  of  larceny 
from  a  mere  breach  of  trust,  as  clear  and  definite  as  the  near  and  proximate  natures  of  these 
ofi'ences  will  permit;  and  that  the  distinction  results  from  a  strict  application  of  the  rules 
which  distinguish  those  offences.  If  the  carrier  were  guilty  of  felony  in  selling  the  whole 
package,  so  would  every  other  bailee  or  trustee,  and  the  offence  of  larceny  would  be  con- 
founded with  that  of  a  mere  breach  of  trust,  and  indefinitely  extended.  On  the  other  hand, 
in  taking  part  of  the  goods  after  he  has  determined  the  privity  of  contract,  the  case  comes 
within  the  simple  definition  of  larceny,  for  there  is  a  felonious  caption  and  asportation  of  the 
goods  of  another,  which  stands  totally  clear  of  any  bailment.  It  is  true  that  the  sale  and 
delivery  of  the  whole  package  by  the  carrier,  being  inconsistent  with  the  object  of  the  bail- 
ment, determines  the  privity  of  contract ;  but  then  the  question  arises,  what  caption  and  aspor- 
tation constitute  the  larceny,  for  these  are  in  all  cases  essential  to  the  offence.  A  mere  inten- 
tion on  the  part  of  the  carrier  to  convert  the  goods,  unaccompanied  by  any  overt  act,  whereby 
he  disafBrms  the  contract,  is  insufficient  j  and  the  act  of  conversion  itself,  such  as  the  delivery 
of  the  whole  of  the  entire  package  to  a  purchaser,  is  insufficient,  because  it  is  merely  contem- 
poraneous ^ith  the  extinction  of  the  privity  of  contract,  which  is  not  determined,  except  by 
the  conversion  itself;  but  if  the  package  be  first  broken,  and  by  that  overt  act  the  contract 
be  determined,  a  subsequent  caption  and  asportation,  either  of  part,  or,  as  it  seems,  of  the 
whole  of  the  goods,  is  a  complete  larceny  within  the  definition,  unaffected  by  any  bailment. 
This  distinction  is  explained  by  Lord  Hale  upon  the  principle  above  stated.  1  Hale,  P.  C.  504, 
505;  2  East,  P.  C.  697.  Kelyng,  C.  J.,  explains  it  upon  "the  ground  of  >■  presumed  pre- 
vious felonious  intention  on  the  part  of  a  carrier,  when  he  first  took  the  goods ;  but  this  is 
not  satisfactory,  since  the  same  presumption  would  arise  when  the  carrier  disposed  of  the 
whole  of  the  package."    And  see  Lewer  v.  The  Commonwealth,  15  Sergeant  &  Rawle,  93,  97. 
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of  the  bailmQnt.  Rigina  v.  Cornish,  1 
Dearsly,  C.  C.  425  ;  6  Cox,  C.  C.  432  ; 
83  Eng.  Law  and  Eq.  Kep.  527.  A.,  tie 
I  owner  of  a  boat,  was  employed  by  B.,  the 
captain  of  a  ship,  to  carry  a  number  of 
staves  ashore  in  his  boat;  but  B.'s  men 
were  put  in  the  boat,  but  were  under  the 
control  of  A.,  who  did  not  deliver  all  the 
staves,  but  carried  one  to  the  house  of  his 
mother,  and  it  was  held  by  Patteson,  J., 
that  this  amounted  to  a  bailment  to  A.,  so 
as  to  excuse  him  of  the  larceny  if  he  had 
not  delivered  any  of  the  staves,  but  that 
the  separation  of  one  stave  with  intent  to 
convert  it  to  his  own  use  was  a  breaking 
of  bulk,  and  so  amounted  to  larceny.  Rex 
T.  Howell,  7  Carrington  &  Payne,  325. 
So,  where  a  person,  not  being  the  servant 
of  the  prosecutor,  received  from  him  a 
parcel  containing  notes,  to  take  to  a  coach- 
ofSce,  and  on  the  way  he  abstracted  the 
notes,  and  applied  them  to  his  own  use, 
he  was  holden  guilty  of  larceny.  Regina 
V.  Jenkins,  9  Carrington  &  Payne,  38. 
So,  where  a  person  entrusted  with  a  par- 
cel of  clothes  for  sale,  the  price  being 
fixed  to  each,  pawned  some,  and  fraudu- 
lently appropriated  the  rest,  such  appro- 
priation was  held  to  be  larceny.  Regina 
V.  Poyser,  2  Denison,  C.  C.  233  ;  6  Cox, 
C.  C.  241  ;  4  Eng.  Law  and  Eq.  Rep.  565. 
If  he  who  is  employed  to  carry  goods  for 
hire,  appropriate  them  to  his  own  use  with- 
out breaking  bulk,  it  is  no  larceny,  even 
though  he  be  not  a  common  carrier,  but 
be  employed  in  the  particular  instance 
only.  R%  V.  Fletcher,  4  Carrington  & 
Payne,  545  ;  Rex  v.  Pratley,  5  Carrington 
&  Payne,  633.  It  must  be  carefully  ob- 
served, however,  that  the  rule  which  we 
have  now  been  considering,  applies  only 
where  the  goods  were  in  the  first  instance 
obtained  rightfully  as  well  as  without  the 
animus  furandi.  For  even  though  they 
were  obtained  ia  the  first  instance  without 
a  felonious  intent,  yet  if  the  possession  of 
them  was  obtained  by  a  trespass,  the  sub- 
sequent fraudulent  appropriation  of  them, 
during  the  continuance  of  the  same  trans- 
action, will  be  a  larceny.  As  where  a 
man  driving  a  flock  of  sheep  from  a  field, 
drove  with  them  a  sheep  belonging  to  an- 
other person,  without  knowing  that  he  had 


done  so,  but  afterwards,  when  he  discov- 
ered the  fact,  sold  that  sheep  and  appro- 
priated the  proceeds  of  the  sale  to  his  own 
use,  he  was  held  to  be  convicted  rightly  of 
larceny.  Regina  v.  Riley,  1  Dearsly,  C. 
C.  149  ;  14  Eng.  Law  and  Eq.  Kep.  545 ; 
6  Cox,  C.  C.  88. 

Fourthly.  As  to  cases,  where,  although 
there  is  a  delivery  of  the  goods  by  the 
owner,  yet  the  possession  in  law  remains 
in  him. 

If  a  servant,  who  has  merely  the  care 
and  oversight  of  the  goods  of  his  master, 
as  the  butler  of  plate,  the  shepherd  of 
sheep,  and  the  like,  embezzle  them,  this 
is  a  larceny  at  common  law ;  1  Hale,  P. 
C.  506 ;  because  the  goods,  at  the  time 
they  are  taken,  are  deemed  in  law  to  be 
in  the  possession  of  the  master,  the  posses- 
sion of  the  servant  in  such  a  case  being 
the  possession  of  the  master.  The  People 
V.  Call,  1  Denio,  120  ;  The  State  v.  Self, 
1  Bay,  242 ;  The  United  Slates  v.  Clew, 
4  Washington,  700.  Where  a  person  em- 
ployed to  drive  cattle,  or  to  take  them  to 
a  particular  place  for  a  special  purpose, 
and  bring  them  back,  sells  them,  it  is  lar- 
ceny ;  for  he  has  the  custody  merely,  and 
not  the  right  to  the  possession ;  Rex  v. 
M'Namee,  1  Moody,  C.  C.-361 ;  although 
the  intention  to  convert  them  was  not  con- 
ceived until  after  they  were  deUvered  to 
him.  Regina  v,  Harvey,  9  Carrington  & 
Payne,  353 ;  Regina  v.  Jackson,  2  Moody, 
C.  C.  32.  See,  Regina  v.  Goode,  Carring- 
ton &  Marshman,  582  ;  Regina \.  C.  Jones,. 
Id.  611 ;  Regina  v.  Francis  Smith,  1  Car- 
rington &  Kirwan,  423.  Where  the  de- 
fendant, who  was  carter  to  the  prosecutor, 
went  away  with  and  disposed  of  his  mas- 
ter's cart,  it  was  holden  to  be  felony.  Rex 
V.  Robinson,  2  East,  P.  C.  565.  Where 
the  defendant,  a  porter  to  the  prosecutor, 
was  sent  by  his  master  to  deliver  goods 
to  a  customer,  and,  instead  of  doing  so, 
sold  them,  the  judges  held  this  to  bo  fel- 
ony. Rex  V.  Bass,  2  East,  P.  C.  566. 
The  defendant,  foreman  and  shopkeeper 
to  the  prosecutor,  not  residing  in  the  house 
with  him,  but  merely  attending  there  in 
the  daytime,  received  from  his  master  a 
bill  of  exchange,  with  directions  to|end  it 
inclosed  in  a  letter  to  J.  S.  in  London ; 
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the  defendant  absconded   with  the  bill ; 
and  the  judges  held  this  to  be   felony. 
Rex  V.  Paradice,  2  East,  P.  C.  665.     So, 
if  money,  or  a  valuable  security,  (as  a 
cheque  drawn  by   the  prosecutor  on  a 
banker,  Regina  v.  Heath,  2  Moody,  C.  C. 
33,)  be  given  by  a  master  to  his  servant 
to  carry  to  another,  or  to  purchase  goods 
with,  and  the  servant  apply  it  to  his  own 
use,  it  is  larceny.    Rex  v.  Lavender,  2 
Russell,  Crim.  Law,  (3d  ed.)  160  ;■  Regina 
V.  Beaman,  Carrington  &  Marshman,  595. 
So,  if  a  man  having  purchased  corn  on 
board  a  vessel,  send  his  clerk  or  lighter- 
man with  a  barge  for  the  purpose  of  land- 
ing it,  and  the  clerk  or  lighterman  em- 
bezzle a  part  of  it,  this  ia  larceny.    Rex 
V.  Abrahat,  2  Leach,  C.  C.  824  ;  Rex  v. 
Spear,  2  Leach,  C.  C.  825  ;  2  East,  P.  C. 
568.     So,  where  the  servant  of  a  master 
carman,  employed  to  cart  goods,  by  collu- 
sion with  others  suffered  the  goods,  with 
the  cart,  to  be  taken  away,  it  was  holden 
to  be  larceny  in  the  servant ;  and  to  be 
immaterial  whether  the  property  were  laid 
in  the  bailee  or  the  original  owner.    Rex 
T.  Harding,  Russell  &  Ryan,  C.  C.  125. 
So,  where  a  servant  got  ten  guineas  from 
her  master,  in  order  to  get  silver  for  them, 
and  instead  of  doing  so,  ran  away  with  the 
guineas,  it  was  holden  to  be  larceny.  Rex 
V.  Atkinson,  1  Leach,  C.  C.  302.    Even 
where  a  confidential  clerk  to  a  merchant, 
who  had  authority  to  get  his  master's  bills 
discounted,  and  had  the  general  manage- 
ment of  his  cash  concerns,  took  a  bill  of 
exchange,  unindorsed,  got  it  discounted, 
and  absconded  with  the  produce  of  it,  it 
was  holden  to  be  felony.    Rex  v.  Chip- 
chase,  2  Leach,  C.  C.  699 ;  and  see  Rex 
v.  Murray,  1  Leach,  C.  C.  344.    Where 
the  defendant,  a  clerk  and  cashier  in  a 
banking-house,  made  false  entries  in  the 
books  to  the  credit  of  a  customer,  then 
obtained  the  customer's  cheque  for  the 
sum  thus  falsely  placed  to  his  credit,  and 
paid  the  amount  of  the  cheque  to  himself 
by  certain  bank-notes,  entering  the  pay- 
ment in  the  book  as  being  made  to  "  a 
man  ; "  this  was  holden  by  the  judges  to 
be  a  larceny  of  the  bank-notes;    Rex  v. 
HamTnpn,  Russell  &  Ryan,  C.  C.  221 ;  2 
Leach,  C.  C.  1083 ;  4  Taunton,  304.    So, 


if  a  sheriff's  officer  clandestinely  sell,  for 
his  own  use,  part  of  the  goods  which  he 
has  seized  under  a  Ji.  fa.,  he  is  guilty  of 
larceny,  because  he  has  the  custody  of  the  i 
goods  merely,  like  a  servant,  and  has  not 
the  legal  possession.  Rex  v.  Eastall,  2 
Russell,  Crim.  Law,  (3d  ed.)  153.  But 
where  A.  employed  B.,  who  was  by  busi- 
ness a  drover,  to  drive  pigs  and  deliver 
them  to  C.  at  L. ;  he  was  to  be  paid  by 
the  day,  but,  by  the  usage  of  the  trade,  he 
had  a  right  to  drive  other  persons'  pigs  to 
L.  along  with  A.'s,  if  he  chose ;  he  drove 
the  pigs  to  L.,  and,  as  C.'e  wife  would  not 
receive  them,  he  took  them  to  L.  market, 
sold  them,  and  absconded  ;  this  was  held 
no  larceny,  as  under  the  circumstances  B. 
was  a  bailee  and  not  a  servant,  and  he  had 
no  original  intention  of  stealing  the  pigs. 
Regina  v.  Hey,  1  Denison,  C.  C.  602 ;  2 
Carrington  &  Kirwan,  988 ;  Temple  & 
Mew,  C.  C.  209,  doubting  Rex  v.  MNa- 
mee,  1  Moody,  C.  C.  368.  See  Regina  v. 
Gibbs,  1  Dearsly,  C.  C.  445  ;  29  Eng.  Law 
and  Eq.  Rep.  538  ;  6  Cox,  C.  C.  455. 

An  unauthorized  gift  by  the  servant  of 
his  master's  goods  is  as  much  a  felony  as 
if  he  sold  or  pawned  them.  Regina  v. 
White,  9  Carrington  &  Payne,  344.  And» 
where  a  third  party  receives  goods  from  a 
servant,  under  color  of  a  pretended  sale, 
knowing  that  the  servant  has  no  authority 
to  sell  them,  and  is  in  fact  defrauding  his 
master,  this  is  larceny  in  both.  Regina  v. 
Hornby,  1  Carrington  &  Kirwan,  305. 

But  where  goods,  of  which  the  master 
has  never  been  in  possession,  ar 'delivered 
to  the  servant  for  the  master's  use,  and 
the  servant,  instead  of  delivering  them  to 
his  master,  by  depositing  them  in  his  house, 
or  the  like,  converts  them  to  his  own  use, 
this  is  holden  to  be  no  larceny  at  common 
law.  Commonwealth  v.  King,  9  Cushing, 
284 ;  2  East,  P.  C.  568.  Therefore,  if  a 
shopman  receive  money  from  a  customer 
of  his  master,  and,  instead  of  putting  it 
into  the  till,  secretes  it ;  Rex  v.  Bull,  2 
Leach,  C.  C.  841,  cited;  or,  if  a  banker's 
clerk  receive  money  at  the  counter,  and,  in- 
stead of  putting  it  into  the  proper  drawer, 
purloin  it ;  Rex  v.  Bazeley,  2  Leach,  C.  C. 
835  ;  or  receive  a  bond  for  the  purpose  of 
being  deposited  in  the  bank,  and  instead 
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of  depositing  it,  convert  it  to  his  own  use ; 
Rex  V.  Waite,  1  Leach,  C.  C.  28 ;  2  East, 
P.  C.  570;  in  these  cases,  it  has  been 
holden,  that  the  clerk  or  shopman  is  not 
guilty  of  larceny.  So,  where  a  servant 
was  sent  by  his  master  to  get  silver  for  a 
51.  note,  which  he  did,  and  absconded 
with  the  silver,  it  was  holden  "no  larceny, 
because  the  silver  had  never  been  in  the 
possession  of  his  master,  except  by  the 
hands  of  the  servant.  Eex  v.  Sullens,  1 
Moody,  C.  C.  129.  And  where  the  pros- 
ecutor, having  employed  the  defendant  to 
purchase  Exchequer  bills  for  him,  gave 
him  a  cheque  upon  his  banker^  for  the 
amount,  and  the  defendant  received  the 
amount  of  the  cheque  in  bank-notes,  and 
absconded,  it  was  holden  not  to  amount  to 
a  larceny  of  the  notes,  because  the  prose- 
cutor never  had  possession  of  them  ex- 
cept by  the  hands  of  the  defendant.  Rex 
V.  Walsh,  RusseU  &  Ryan,  C.  C.  218; 
Commonwealth  v.  King,  9  Gushing,  284. 
What  is  a  sufficient  delivery  to  the  master 
for  this,  purpose  must  depend  upon  the 
nature  of  the  goods.  Thus,  the  putting 
down,  by  the  servant,  of  a  load  of  hay, 
which  the  master  had  sent  him  for,  at  the 
master's  stable  door,  was  held  a  sufficient 
delivery  to  the  master  to  make  the  ser- 
vant guilty  of  larceny  in  then  appropri- 
ating a  part  of  if  to  his  own  use.  Regina 
V.  Hayward,  1  Carrington  &  Kirwan,  508. 
There  is  a  distinction  between  servants 
and  bailees,  noticed  in  the  text,  which  it 
may  be  i;ecessary  to  mention  in  this  place ; 
if,  for  instance,  a  weaver  or  silk  throwster 
deliver  yarn  or  silk  to  be  wrought  by  his 
journeymen  in  his  house,  and  they  carry 
it  away,  and  convert  it  to  their  own  use, 
this  is  larceny ;  but  if  to  be  wrought  out 
of  the  house,  it  is  not ;  for  the  journeymen 
in  that  case  are  considered  bailees,  not 
servants.     See  2  East,  P.  C.  682,  683. 

If  the  owner  of  goods  deliver  them  to 
another,  but  be  present  all  the  time  they 
are  in  the  other's  possession,  and  there  be 
no  intention  on  the  part  of  the  owner  to 
relinquish  his  dominion  over  them  by 
sueh  delivery,  the  owner  still  retains  the 
voii.  ir.  14 


possession  in  law,  notwithstanding  this  de  - 
livery ;  and  if  the  person  to  whom  he  has 
so  delivered  them  make  away  with  them 
and  convert_  them  to  his  own  use,  he  will 
be  guilty  of  larceny.  2  East,  P.  C.  683, 
684  ;  1  Hawkins,  P.  C.  ch.  33,  §  2.  As, 
for  instance,  if  the  owner  give  the  goods 
to  a  man  to  carry,  and  accompany  him  at 
the  same  time,  if  the  man  run  away  with 
the  goods,  he  is  clearly  guilty  of  larceny. 
So,  if  a  man  have  a  bare  use  of  the  goods 
of  another,  this  does  not  divest  the  owner 
of  the  possession  in  law ;  and  if  the  person 
who  thus  has  the  use  of  them,  fraudulently 
convert  them,  it  is  larceny.  As,  for  in- 
stance, if  a  guest  rob  his  inn  or  tavern  of 
a  piece  qf  plate,  it  is  larceny ;  for  he  hath 
not  the  possession  delivered  to  him,  but 
merely  the  use.  1  Hale,  P.  C.  506;  1 
Hawkins,  P.  C.  ch.  33,  §  6. 

It  may  be  necessary  to  add,  that  al- 
though the  taking  must,  in  strictness,  be 
invito  domino,  yet,  whore  a  servant,  being 
solicited  to  become  an  accomplice  in  rob- 
bing his  master's  house,  informed  his  mas- 
ter of  it ;  and  the  master  thereupon  told 
him  to  carry  on  the  affair,  consented  to 
his  opening  the  door  leading  to  the  prem- 
ises, and  to  his  being  with  the  robbers 
during  the  robbery,  and  also  marked  his 
property,  and  laid  it  in  a  place  where  the 
robbers  were  expected  to  come ;  it  was 
holden  that  this  conduct  of  the  master 
was  no  defence  to  an  indictment  against 
the  robbers.  Rex  v.  Eggington,  2  Bosan- 
quet  &  Puller,  508  ;  2  Leach,  C.  C.  913. 
See  Rex  v.  Williams,  1  Carrington  &  Kir- 
wan, 195. 

This  note  is  reprinted  with  alterations 
and  additions  from  the  thirteenth  London 
edition  of  Archbold's  standard  Treatise  on 
Pleading  and  Evidence  in  Criminal  Cases. 
In  this  edition,  the  English  cases  are 
brought  down  to  the  time  of  publication, 
March,  1856,  and  i£  contains  not  only  the 
latest,  but  the  clearest  and  most  accurate 
statement  of  the  nice  and  delicate  distinc- 
tions of  this  part  of  the  law  of  larceny,  ex- 
tant. H. 
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Commonwealth  v.  Haedy.^ 
March  Term,  1807. 

Evidence  —  Character. 

In  capital  trials,  the  prisoner  may  give  his  general  character  in  evidence,  after  which  the 
prosecutor  may  call  witnesses  to  disprove  such  testimony. 

At  the  trial  of  Hardy,  the  prisoner's  counsel  offered  some  evi- 
dence as  to  his  general  character.  The  Solicitor-General  objected  to 
its  being  received,  on  the  ground  that  it  had  been  heretofore  uni- 
formly rejected  upon  crithinal  trials  in  this  State.  The  prisoner's 
counsel  urged  that  such  testimony  was  calculated  to  have  great 
weight  with  a  jury  in  all  doubtful  cases,  whether  the  doubt  arises 
from  the  nature  of  the  testimony,  or  from  the  character  of  the  wit- 
nesses for  the  prosecution.  If  such  testimony  is  rejected,  it  follows 
that  a  man's  good  name  will  cease  to  be  of  value  to  him,  in  a  case 
in  which  it  ought  to  be  inestimable.  It  is  now  the  practice  .of  the 
English  courtp  to  admit  testimony  of  general  character  to  be  offered 
by  effery  person  on  trial,  even  for  a  misdemeanor.  Surely  it  is  proper 
that  the  practice  here  should  be  changed,  at  least  in  cases  where  the , 
life  of  a  citizen  is  in  question. 

The  court  unanimously  admitted  the  evidence. 

Parsons,  C.  J.,  said  that  he  was  of  opinion  that  a  prisoner  ought 
to  be  permitted  to  give  in  evidence  his  general  character  in  all  cases; 
for  he  did  not  see  why  it  should  be  evidence  in  a  capital  case,  and 
not  in  cases  of  an  inferior  degree.  In  doubtful  cases,  a  good  gen- 
eral character,  clearly  established,  ought  to  have  weight  with  a  jury; 
but  it  ought  not  to  prevail  against  the  positive  testimony  of  cred- 
ible witnesses.  Whenever  the  defendant  chooses  to  call  witnesses 
to  prove  his  general  character  to  be  good,  the  prosecutor  may  offer 
witnesses  to  disprove  their  testimony.  But  it  is  not  competent  for 
the  prosecutor  to  go  into  this  inquiry  until  the  defendant  has  volun- 
tarily put  his  character  in  issue,  and  in  such  case  there  can  be  no 
examination  as  to  particular  facts. 

Sewall  and  Parker,  Justices,  said  that  they  were  not  prepared  to 
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say  that  testimony  of  general  character  should  be  admitted  in  behalf 
of  the  defendant  in  all  criminal  prosecutions  ;  but  they  were  clearly 
of  opinion  that  it  might  be  admitted  in  capital  cases,  in  favor  of 
life. 


Evidence  of  the  general  character  of 
the  prisoner,  or  of  the  party  on  whom  the 
crime  is  alleged  to  have  been  committed, 
is  tendered  for  the  purpose  of  raising  a 
presumption  of  innocence  or  guilt.  For- 
merly, evidence  of  the  prisoner's  good 
character  was  held  to  be  admissible,  in 
favorem  vitcB,  in  capital  cases  only.  Rex 
V.  Harris,  2  State  Trials,  1038.  And  see 
the  text,  per  Sewall  and  Parker,  Justices. 
But  at  the  present  day,  such  evidence  is 
admitted  in  all  criminal  prosecutions.  "  I 
cannot,  in  principle,"  said  Mr.  Justice  Pat- 
teson,  "  make  any  distinction  between  evi- 
dence of  facts  and  evidence  of  character. 
The  latter  is  equally  laid  before  the  jury 
as  the  former,  as  being  relevant  to  the 
question  of  guilty  or  not  guilty.  The 
object  of  laying  it  before  the  jury  is  to 
induce  them  to  believe,  from  the  improb- 
ability that  a  person  of  good  character 
should  have  conducted  himself  as  alleged, 
that  there  is  some  mistake  or  misrepresen- 
tation in  the  evidence  on  the  part  of  the 
prosecution,  and  it  is  strictly  evidence  in 
the  case."  Rex  v.  Stannard,  7  Carrington 
&  Payne,  673.  And  see  the  opinion  of 
Chief  Justice  Parsons,  in  the  text. 

But  this  species  of  evidence  is  confined 
exclusively  to  criminal  proceedings ;  and 
so  strict  is  the  rule,  that  on  the  trial  of  an 
information,  filed  in  the  Exchequer  by 
the  Attorney-General,  for  keeping  false 
weights,  and  for  ofiering  to  corrupt  an 
officer,  this  evidence  was  rejected  by 
Chief  Baron  Eyre,  who  said :  "  It  would 
ba  contrary  to  the  true  line  of  distinction 
to  admit  it,  which  is  this ;  that  in  a  direct 
prosecution  for  a  crime  such  evidence  is 
admissible,  but  where  the  prosecution  is 
not  directly  for  the  crime,  but  for  the 
penalty,  as  in  this  information,  it  is  not." 
The  Attorney- General  v.  Bowman,  2  Bo- 
sanquet  &  Puller,  532,  note,  (1791,)  See 
Thmjer  v.  Boyle,  30  Maine,  475,  480.  In 
a  very  recent  case.  The  Attorney-General 
V.  Radloff,  10  Exchequer  Rep.  84;   26 


Eng.  Law  &  Eq.  Rep.  416,  (1854,)  which 
was  a  proceeding  in  the  Court  of  Ex- 
chequer, on  the  part  of  the  Attorney- 
General,  to  recover  penalties  by  means 
of  an  information,  Martin,  B.,  said :  "  The 
proper  meaning  of 'crime'  is  an  indictable 
offence.  The  question  has  frequently  arisen, 
whether  an  information  at  the  suit  of  the 
Attorney-General,  for  penalties  for  smug- 
gling, be  a  criminal  proceeding.  I  believe 
it  has  invariably  been  considered  not  to  be 
so.  One  test,  and  a  very  obvious  one,  is, 
whether,  in  such  a  case,  the  character  of 
the  defendant  be  admissible  in  evidence. 
It  has  been  decided  that  it  is  not.  In 
criminal  cases,  evidence  of  the  good  char- 
acter of  the  accused  is  most  properly,  and 
with  good  reason,  admissible  in  evidence, 
because  there  is  a  fair  and  just  presump- 
tion that  a  person  of  good  character  would 
not  commit  -a  crime ;  but,  in  cbrH  cases, 
such  evidence  is  with  equal  good  reason 
not  admitted,  because  no  presumption 
would  fairly  arise,  in  the  very  great  pro- 
portion of  such  cases,  from  the  good  char- 
acter of  the  defendant,  that  he  did  not 
commit  the  breach  of  contract  or  of  civil 
duty  alleged  against  him.  But  it  is  not 
admissible  in  such  cases  as  the  present,  and 
the  reason  given  is,  (as  indeed  it  must  be,) 
that  the  proceeding  is  not  a  criminal  pro- 
ceeding, but  in  the  nature  of  a  civil  one, 
and  that,  therefore,  the  good  character  of 
the  defendant  would  afford  no  just  ground 
of  presumption  that  he  had  not  done  the 
act  in  respect  of  which  the  penalty  is  im- 
posed." 

When  the  point  at  issue  is,  whether  the 
accused  has  committed  a  particular  act, 
evidence  of  his  general  good  character  is 
obviously  entitled  to  little  weight,  unless 
some  reasonable  doubt  exists  as  to  his 
guilt ;  and  therefore,  in  this  gvent  alone, 
will  the  jury  be  advised  to  act  upon  such 
evidence.  1  Starkie  on  Ev.  (London  ed. 
1853,)  75.  Thus,  in  The  State  v.  Wells, 
Coxe,  429,   Kinsey,   C.  J.,  said:   "The 
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defendant  has  an  unquestionable  right  to 
adduce  testimony  tending  to  show  his 
general  good  and  pacific  character,  and  to 
let  it  have  what  weight  it  may  be  entitled 
to  with  the  jury.  Still,  if  evidence  of  this 
kind  is  admitted,  I  should  think  it  my  duty 
to  inform  the  jury  that  it  should  receive 
little  attention  in  any  case,  unless  where 
the  fact  is  itself  dubious,  or  where  the 
charge  rests  altogether  upon  presumptive 
testimony.  Against  the  positive  declara- 
tions of  positive  witnesses,  it  ought  not  to 
be  permitted  to  weigh.''  See  The  United 
States  V.  Rondenbush,  Baldwin,  514 ;  Mc- 
Daniel  v.  The  State,  8  Smedes  &  Marshall, 
401 ;  The  State  v.  Schaller,  14  Missouri, 
502. 

The  inquiry  must  be  confined,  except 
where  the  intention  forms  a  material 
ingredient  in  the  offence,  to  the  general 
character  of  the  prisoner,  and  must  not 
condescend  to  particular  facts  ;  for  al- 
though the  common  reputation  in  which 
a  person  is  held  in  society  may  be  unde- 
served, and  the  evidence  in  support  of  it 
must,  from  its  very  nature,  be  indefinite, 
some  inference,  varying  in  degree  accord- 
ing to  circumstances,  may  still  fairly  be 
drawn  from  it ;  since  it  is  not  probable 
that  a  man,  who  has  uniformly  sustained 
a  character  for  honesty  or  humanity,  will 
forfeit  that  character  by  the  commission 
of  a  dishonest  or  cruel  act.  But  the  mere 
proof  of  isolated  facts  can  afi'ord  no  such 
presumption.  1  Taylor  on  Ev.  §  258.  And 
see  Rex  v.  Davison,  31  Howell's  State 
Trials,  187,  217,  per  Lord  Ellenborougb. 
Evidence  of  character  must,  of  course,  be 
applicable  to  the  nature  of  the  charge ; 
for  instance,  to  prove  that  a  party  has 
borne  a  good  character  for  humanity  and 
kindness,  can  have  no  bearing  in  refer- 
ence to  a  charge  of  dishonesty.  Wills  on 
Cir.  Ev.  p.  131. 

Although  the  defendant  is  allowed  to 
introduce  this  kind  of  testimony,  the  pros- 
ecutor cannot,  in  the  first  instance,  have 
recourse  to  the  same  loose  testimony,  as 
the  means  of  establishing  the  guilt  of  the 


accused ;  but  if,  with  the  view  of  raising 
a  presumption  of  innocence,!  witnesses  to 
character  are  called  for  the  defence,  the 
counsel  for  the  government  may  then 
give  evidence  to  rebut  and  counteract 
this  presumption.  -1  Taylor  on  Ev.  §  259 ; 
Commonwealth  v.  Wehster,  5  Gushing,  525; 
The  People  v.  White,  14  Wendell,  111; 
Bennett  v.  The  State,  8  Humphreys,  118. 
And  if  the  defendant  introduces  evidence 
of  his  good  character  prior  to  the  alleged 
commission  of  the  crime  charged,  it  is 
competent  for  the  government  to  prove 
that,  subsequently  to  that  time,  his  char- 
acter had  been  bad.  Commonwealth  v. 
Sachet,  22  Pickering,  394.  Per  Curiam: 
"  The  defendant  having  put  his  character 
in  issue,  it  was  competent  for  the  govern- 
ment to  prove  that  it  was  not  good;  but 
his  counsel  contend  that  the  inquiries 
should  have  been  confined  to  the  period 
anterior  to  the  supposed  commission  of 
the  offence  charged.  We  are  not  aware 
of  any  rule  to  that  eifect.  Evidence  of  a 
bad  reputation,  subsequently  acquired, 
may  indeed  be  of  little  weight,  but  still  it 
will  have  some  bearing,  as,  commonly,  the 
descent  from  virtue  to  crime  is  gradual. 
We  decide  that  such  evidence  is  compe- 
tent, but  it  is  to  be  received  with  great 
caution."  And  see  Carter  v.  The  Com- 
monwealth, 2  Virginia  Cases,  169  ;  The 
State  V.  Merrill,  2  Devereux,  269 ;  The 
State  V.  Upham,  38  Maine,  261,  263.  But 
in  a  very  recent  case  in  England,  Martin, 
B.,  after  consulting  with  Erie,  J.,  refused 
to  allow  the  counsel  for  the  prosecution 
to  give  evidence  of  the  prisoner's  general 
bad  character,  after  a  witness  had  given 
evidence  of  the  prisoner's  good  character. 
Regina  v.  Burt,  5  Cox,  C.  C.  284,  (1851.) 
Erie,  J.,  said  he  had  never  known  such  a 
course  pursued.  , 

In  Commonwealth  v.  Webster,  5  Gush- 
ing, 324,  Chief  Justice  Shaw,  with  refer- 
ence to  this  kind  of  evidence,  charged  the 
jury  as  follows  :  "  There  are  cases  of  cir- 
cumstantial evidence,  where  the  testimony 
adduced   for  and   against  a  prisoner  is 


'  And  for  tills  purpose  evidence  must  be  adduced  ;  the  general  presumption  of  innocence 
is  not  sufficient.     The  State  v.  Ford,  3  Strobhart,  517,  note. 
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nearly  balanced,  in  which  a  good  charac- 
ter may  be  very  important  to  a  man's  de- 
fence.    A  stranger,  for  instance,  may  be 
placed   under  circumstances   tending  to 
render  him  suspected  of  larceny,  or  other 
lesser  crime.    He  may  show  that,  notwith- 
standing  these   suspicious  circumstances, 
he  is  esteemed  to  be  of  perfectly  good 
character  for  honesty  in  the  community 
where  he  is  known,  and  that  may  be  suffi- 
cient to  exonerate  liim.    But  where  it  is 
a  question  of  great  and  atrocious  criminal- 
ity, the  commission  of  the  act  is  so  unu- 
sual, so   out   of  the   ordinary  course  of 
things,  and  beyond  common  experience  ; 
it  is  so  manifest  that  the  offence,  if  perpe- 
trated, must    have    been   influenced  by 
motives  not   frequently    operating  upon 
the  human  mind ;  that  evidence  of  char- 
acter, and  of  a  man's  habitual   conduct 
under  common  circumstances,  must    be 
considered  far  inferior  to  what  it  is  in  the 
instance  of  accusations  of  a  lower  grade. 
Against  facts  strongly  proved,  good  char- 
acter cannot  avail.      It  is  therefore  in 
smaller  offences,  in  such  as  relate  to  the 
actions  of  daily  and  common  life,  as  when 
one  is  charged  with  pilfering  and  stealing, 
that  evidence  of  a  high  character  for  hon- 
esty will  satisfy  a  jury  that  the  accused  is 
not  likely  to  yield  to  so  slight  a  tempta- 
tion.   In  such  case,  where  the  evidence  is 
doubtful,  proof  of  character  may  be  given 
with  good  effect     But  still,  even  with 
regard  to  the  higher  crimes,  testimony  of 
good  character,  though   of  less  avail,  is 
competent  evidence  to  the  jury,  and  a 
species  of  evidence  which  the  accused  has 
a  right  to  offer.    But  it  behooves  one 
charged  with  an  atrocious  crime  like  this 
of  murder  to  ■prove  a  high  character,  and, 
by  strong  evidence,  to  make  it  counter- 
balance a  strong  amount  of  proof  on  the 
part  of  the  prosecution.    It  is  the  priv- 
ilege of  the  accused  to  put  his  character 
in  issue,  or  not    If  he  does,  and  offers 
evidence  of  good  character,  then  the  pros- 
ecution may  give  evidence  to  rebut  and 
counteract  it    But  it  is  not  competent  for 
the  government  to  give  in  proof  the  bad 
character  of  the  deffendant,  unless  he  first 
opens  that  line  of  inquiry  by  evidence  of 
good  character." 

14* 


In  The  State  v.  McAllister,  24  Maine, 
139,  (18-44,)  it  was  decided,  that  if  a  de- 
fendant offers  no  evidence  of  good  char- 
acter, the  prosecutor  is  at  liberty  to  raise 
an  inference,  in  an  argument  to  the  jury, 
of  the  guilt  of  the  defendant,  or  of  his  bad 
character.  But  this  decision,  which  is 
contrary  to  every  feeling  of  humanity,  to 
say  nothing  of  principle,  has  been  ex- 
pressly overruled.  The  State  v.  Upham, 
38  Maine,  261,  (1854.)  In  this  case,  the 
case  of  Ackley  v.  The  State,  9  Barbour, 
609,  was  cited  and  sustained.  In  deliver- 
ing the  opinion  of  the  court,  Hathaway, 
J.,  said :  "  The  prosecutor  cannot  be  per- 
mitted to  offer  testimony  concerning  the 
prisoner's  character,  unless  the  prisoner 
enable  him  to  do  so  by  introducing  testi- 
mony in  support  of  it.  2  Russell  on 
Crimes,  704  ;  3  Greenleaf's  Ev.  §  25. 
Where,  upon  the  trial  of  an  indictment, 
no  proof  as  to  the  general  character  of  the 
person  is  given,  the  law  presumes  that  it 
is  of  ordinary  fairness.  If  he  choose  to 
give  no  evidence  upon  the  subject,  the 
jury  is  not  at  liberty  to  indulge  in  conjec- 
ture that  his  character  is  bad,  in  order  to 
infer  that  he  is  guilty  of  the  particular 
crime  charged.  Ackley  v.  The  People, 
9  Barbour,  609.  The  rulings  of  the  pre- 
siding judge  in  this  matter  cannot  be 
sustained,  either  upon  principle  or  au- 
thority. The  defendant  might  well  re- 
pose upon  the  legal  presumption  of  his 
innocence,  without  apprehending  that  he 
incurred  the  danger  of  furnishing  the  basis 
for  an  argument  against  him,  by  neglect- 
ing or  declining  to  introduce  witnesses  to 
prove  his  character  good,  when  the  law 
presumed  it  to  be  so."  And  see  aco.  The 
People  V.  Bodine,  1  Denio,  281,  314  ;  The 
State  V.  O'Neal,  7  Iredell,  251. 

In  regard  to  the  character  of  the  person 
on  whom  the  offence  was  committed,  no 
evidence  is  in  general  admissible,  the  char- 
acter being  no  part  of  the  res  gestae.  Thus, 
where  evidence  was  offered  to  prove  that 
the  person  killed  was  in  the  habit  of  drink- 
ing to  excess,  and  that  drinking  made  him 
exceedingly  quarrelsome,  savage,  and  dan- 
gerous, and,  when  intoxicated,  he  fre- 
quently threatened  the  lives  of  his  wife 
and  others,  whom  the  prisoner  had  more 
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than  once  been  called  upon  to  protect 
against  his  fury,  all  ■which  was  matter  of 
common  notoriety ;  it  was  held  rightly 
rejected,  as  having  no  connection  with 
what  took  place  at  the  time  of  the  homi- 
cide. The  State  v.  Field,  14  Maine,  244. 
In  Commonweahh  v.  York,  7  The  Law 
Reporter,  507,  before  Shaw,  C.  J.,  and 
Wilde  and  Hubbard,  Justices,  the  counsel 
for  the  prisoner  asked  leave  to  introduce 
evidence  to  the  efiect,  that  the  deceased 
was  "  a  man  of  notoriously  quarrelsome 
and  fighting  habits,  and  boasted  of  his 
powers  as  a  fighter."  Shaw,  C.  J.,  said : 
"  The  general  rule  unquestionably  is,  that 
the  general  character  of  neither  party  can 
be  shown  in  evidence  on  trials  for  homi- 
cide. The  prisoner  has  the  personal  priv- 
ilege of  showing  his  good  character ;  but 
unless  he  puts  it  in  issue  it  is  not  so.  The 
government  cannot  prove  either  quarrel- 
some habits  in  the  prisoner,  or  peaceable 
•  habits  in  the  deceased.  There  is  no  limit 
if  we  go  beyond  the  res  gesias.  The  only 
exception  is  in  the  case  of  a  rape.  This 
is  partly  because  the  woman  is  a  witness, 
and  partly  from  policy  and  necessity,  as 
the  only  protection  of  the  accused.  In 
Regina  v.  Smith,  8  Carrington  &  Payne, 
168,  the  expression  probably  arose  from 
boasts  made  by  the  deceased,  and  proved 
as  parts  of  the  res  gestce.  The  cases  of 
The  Stale  v.  Tackett,  1  Hawks,  210,  and 
Quesenlerry  v.  The  State,  3  Stewart  &  Por- 
ter, 308,  stand  alone,  and  arc  not  of  such 
authority  as  to  require  us  to  leave  the 
established  course  of  practice." 

In  Commonwealth  v.  HUliard,  2  Gray, 
294,  the  counsel  for  the  defendant  offered 
evidence,  that  "  the  general  character  and 
habits  of  the  deceased  were  those  of  a 
quarrelsome,  fighting,  vindictive,  and  bru- 
tal man,  of  great  strength,  as  a  circum- 
stance tending  to  show  the  nature  of  the 
provocation  under  which  the  defendant 
acted,  and  that  he  had  reasonable  cause 
to  fear  great  bodily  harm."  By  the  Court : 
"  The  evidence  is  inadmissible.  If  such 
evidence  were  admitted  on  behalf  of  the 
prisoner,  it  would  be  competent  for  the 
Commonwealth  to  show  that  the  deceased 
was  of  a  mild  and  peaceable  character. 
Such  evidence  is  too  remote  and  uncer- 


tain to  have  any  legitimate  bearing  on  the 
question  at  issue.  The  provocation  under 
which  the  deceased  acted  must  be  judged 
of  by  the  res  gestce ;  and  the  evidence 
must  be  confined  to  the  facts  and  circum- 
stances attending  the  assault  by  the  de- 
ceased upon  the  defendant."  And  see 
The  State  v.  Thawley,  4  Harrington,  562  ; 
Monroe  v.  The  State,  5  Georgia,  85  ;  The 
State  V.  Barfield,  8  Iredell,  344 ;  The  State 
v.  Tilhj,  3  Iredell,  ^24  ;  Wright  v.  The 
Slate,  9  Yerger,  342 ;  Commonwealth  v. 
Hopkins,  2  Dana,  418  ;  Pritchetl  v.  The 
Stale,  22  Alabama,  39. 

On  a  charge  of  murder,  expressions  of 
good  will  and  acts  of  kindness,  on  the  part 
of  the  prisoner  towards  the  deceased,  are 
always  considered  important  evidence,  as 
showing  what  was  his  general  disposition 
towards  the  deceased,  from  which  the  jury 
may  be  led  to  conclude,  that  his  intention 
could  not  have  been  what  the  charge  im- 
putes. 1  Phillipps  on  Ev.  (London  ed. 
1843,)  470. 

The  Law  of  Scotland  is  stated  as  fol- 
lows, in  Alison's  Practice  of  the  Criminal 
Law,  p.  629  :  "  Evidence  as  to  character 
is  of  weight  in  a  doubtful  case,  and  is 
always  competent ;  and  in  cases  of  homi- 
cide, assault,  rape,  or  the  like,  the  pannel 
may  lead  evidence  as  to  the  temper  of  the 
injured  party.  Common  sense  demon- 
strates, that  in  all  cases  where  the  scales 
of  evidence  hang  at  all  even,  proof  of 
character  must  be  of  considerable  weight ; 
because  it  is  far  more  unlikely  that  a  per- 
son of  good  character  would  commit  a 
disgraceful  offence  than  one  of  abandoned 
or  dissolute  habits.  Eor  these  reasons, 
our  practice  uniformly  admits  a  proof  of 
good  character  on  the  prisoner's  part, 
although  it  only  allows,  in  very  special 
cases,  evidence  of  bad  character  to  be  led 
by  the  prosecutor,  and  that  only  when  it 
specially  has  reftrence  to  the  charge  in 
hand,  as  habit  and  repute  to  one  of  theft, 
or  previous  conviction  to  any  offence. 
The  rule  of  evidence  is  still  stricter ;  the 
prosecutor  is  never  allowed  to  refer  to  the 
proved  bad  character  of  the  prisoner,  as 
heightening  the  probability  that  he  has 
been  guilty  of  any  particular  criminal  ac- 
tion ;  while  the  prisoner  is  always  allowed 
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to  refer  to  the  character  he  has  estab- 
lished, if  favorable,  as  casting  the  balance 
in  his  favor  in  a  doubtful  case.  From  its 
very  nature,  however,  such  proof  of  char- 
acter can  be  available  only  in  doubtful 
cases.  If  the  facts  of  the  libel  are  clearly 
established,  and  the  felonious  intent  is 
evident,  —  as  if  the  stolen  goods  are  found 
in  his  custody,  and  he  is  identified  as  the 
thief  by  the  person  from  whom  they  were 
taken,  —  it  is  obviously  in  vain  for  him  to 
refer  to  his  general  character,  as  render- 
ing it  unlikely  that  he  committed  that 
proved  offence.  But  in  cases  of  a  more 
doubtful  complexion,  —  as  where  there  is 
a  doubt  as  to  the  veracity  of  the  prose- 
cutor's witnesses,  • — ■  proof  of  character 
often  interferes  with  decisive  effect  in  the 
prisoner's  favor.  This  is  in  an  especial 
manner  the  case  in  all  those  instances 
where  the  facts  are  proved  or  admitted, 
and  the  question  is  quo  animo  they  were 
committed ;  as  if  stolen  goods  are  found 
in  his  custody,  or  money  suspected  to  be 
embezzled  is  traced  into  his  possession. 
Honesty  and  integrity  of  character  are  of 
the  greatest  moment  in  all  such  cases,  in 
supporting  any  account,  which  he  may  be 
able  to  give,  as  to  the  innocent  or  unin- 
tentional possession  of  such  articles.  In 
cases  of  assault  or  homicide  in  rixa,  the 
character  of  the  prisoner  as  a  man  of  an 
easy  temperament,  not  likely  to  be  ruffled 
.or  put  into  a  passion,  is  obviously  of  great 
importance  in  determining  the  question, 
often  involved  in  obscurity,  by  whom  the 


affray  was  commenced,  or  who  was  most 
to  blame  during  the  progress.  Such  proof, 
accordingly,  is  clearly  competent,  and  has 
been  frequently  admitted  in  practice.  For 
the  same  reason,  the  pannel's  former  acts 
of  aggression,  if  violent  and  repeated,  and 
especially  if  recent,  are  just  grounds  of 
presumption  against  him,  as  they  show  the 
true  character,  the  quo  animo  of  the  fatal 
blow.  Such  matters,  accordingly,  may 
always  be  proved  by  the  prosecutor  de 
recenti,  and  even  for  a  remote  period,  if 
libelled  on  under  the  name  of  previous 
malice ;  and  in  every  case,  if  the  pannel 
begins  to  cross-examine,  or  point  to  evi- 
dence as  to  his  peaceable  character,  the 
prosecutor,  till  his  proof  is  closed,  may 
rebut  it  by  contrary  evidence.  Some- 
times a  proof  of  the  character  of  the 
party  injured  is  competent,  in-  relation 
to  the  matter  libelled.  Thus,  in  assaults 
or  homicides  in  rixa,  proof  of  his  quiet, 
peaceable  temper,  is  competent,  and  has 
been  frequently  admitted.  In  cases  of 
rape,  also,  the  character  of  the  woman 
may  competently  be  inquired  into,  as  it 
enters  into  the  essence  of  the  question 
whether  the  connection  was  forced  or  vol- 
untary. ■  In  several  cases  such  proof  has 
been  admitted,  both  of  general  loose  be- 
havior and  specific  acts  of  impropriety, 
though  at  the  distance  of  years  before ; 
and  they  enter  so  deeply  into  the  essence 
of  the  case,  that  their  relevancy  and  com- 
petency can  neTCr  be  the  subject  of  dis- 
pute." H. 
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E.EGINA   V.    BaLDRY.^ 
April  24,  1852. 

Confessions. 

A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder,  having  told  him  the 
nature  of  the  charge  against  him,  said  "  he  need  not  say  any  thing  to  criminate  himself; 
what  he  did  say  would  be  taken  down,  and  used  as  evidence  against  him."  The  prisoner 
thereupon  made  a  confession.    Held,  that  the  confession  was  rightly  admitted  in  evidence. 

Rex  y.  Drew,  8  Carrington  &  Payne,  140 ;  Rex  v.  Morton,  2  Moody  &  Eobinson,  514 ;  Regina 
v.  Furley,  1  Cox,  C.  C.  76  ;  and  Regina  v.  Harris,  Ibid.  106,  are  overruled. 

At  the  Spring  Assizes  for  the  county  of  Suffolk,  the  prisoner  was 
tried  before  Lord  Campbell,  C.  J.,  upon  an  indictment  charging  him 
with  having  administered  poison  to  his  wife,  with  intent  to  murder 
her. 

On  the  part  of  the  prosecution,  a  police  constable  was  called,  whose 
evidence  thus  began :  "  I  went  to  the  prisoner's  house  on  the  17th 
December.  I  saw  the  prisoner.  Dr.  Vincent,  and  Page,  another 
constable,  were  with  me.  I  told  him  what  he  was  charged  with. 
He  made  no  reply,  and  sat  with  his  face  buried  in  his  handkerchief. 
I  believe  he  was  crying.  I  said  he  need  not  say  any  tiling  to  crimi- 
nate himself;  what  he  did  say  would  be  taken  down  and  used  as  e1)i- 
dence  against  him." 

Objection  was  made,  on  behalf  of  the  prisoner,  that  what  he  then 
said  was  not  admissible. 

The  Lord  Chief  Justice  thought  that,  although  the  caution  of  the 
constable  differed  from  that  directed  by  11  &  12  Vict.  eh.  42,  §  18,  to 
be  given  by  the  justice  to  the  prisoner  in  the  word  "  will,"  instead  of 
"  may,"  it  did  not  amount  to  any  promise  or  threat  to  induce  the 
prisoner  to  confess  ;  that  it  could  have  no  tendency  to  induce  him  to 
say  any  thing  untrue  ;  and  that,  in  spite  of  it,  if  he  did  afterwards 
confess,  the  confession  must  be  considered  voluntary.  His  lordship 
therefore  allowed  the  witness  to  give  in  evidence  what  the  prisoner 
then  said,  which  amounted  to  a  confession  of  his  guilt. 

But  as  doubts  had  been  entertained  by  learned  judges,  whether  a 
confession,  after  such  a  caution,  might  lawfully  be  given  in  evidence, 
his  lordship  reserved  the  question  for  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted,  and  sentence  of  death  was  passed 
upon  him. 


1  2  Denison,  C.  C.  430 ;  5  Cox,  C.  C.  523  ;  12  Eng.  Law  and  Eq.  Rep.  590. 
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On  the  24th  April,  A.  D.  1852,  this  case  was  argued  before  Lord 
Campbell,  C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Erle,  J.,  and  Wil- 
liams, J. 

H.  Mills,  for  the  prisoner.  It  is  proposed,  on  behalf  of  the  pris- 
oner, to  substantiate  the  objection  raised  at  the  trial ;  and  the  ques- 
tion is,  whether  the  words  addressed  by  the  constable  to  the  prisoner 
held  out  to  him  the  promise  or  assurance  of  any  worldly  advantage 
to  himself,  in  regard  to  the  charge,  as  the  consequence  of  making  a 
statement,  or  a  threat  of  harm  to  himself,  as  the  consequence  of 
refraining  from  doing  so ;  if  so,  a  confession  made  on  the  strength  of 
these  words  would  be  inadmissible  in  evidence. 

Lord  Campbell,  C.  J.     That  is  the  question. 

Mills.  If  made  in^ponsequence  of  such  an  inducement,  it  may  be 
a  false  charge,  made  by  the  prisoner  against  himself,  and  unworthy 
of  judicial  notice.  It  is  said  in  2  Russell  on  Crimes,  826,  that  a 
confession,  in  order  to  be  admissible,  must  be  "free  and  voluntary ; " 
that  is,  it  must  not  be  extracted  by  any  sort  of  threat  or  violence,  nor 
obtained  by  any  direct  or  implied  promises,  however  slight,  nor  by 
the  exertion  of  any  improper  influence.  The  ground  on  which  it  is 
supposed  to  be  unworthy  of  credit  is  stated  by  Eyre,  C.  J.,  Warick- 
sJiaWs  case,  1  Leach,  C.  C.  (4th  ed.)  263.  There  is  another  proposi- 
tion, also,  laid  down  in  Eussell.  "  The  law  cannot  measure  the 
force  of  the  influence  used,  or  decide  upon  its  effect  upon  the  mind 
of  the  prisoner ;  and,  therefore,  excludes  the  declaration  if  any  degree 
of  influence  has  been  exerted."  It  is  gathered  from  this,  that  if  any 
inducement,  of  the  slightest  description,  whereby  any  worldly  advan- 
tage to  himself,  as  a  consequence  of  making  a  statement,  be  held  out 
to  a  prisoner,  the  law  presumes  the  statement  to  be  untrue. 

Pollock,  C.  B.  You  are  overstating  it.  The  law  does  not  pre- 
sume that  it  is  untrue ;  but  rather  that  it  is  uncertain  whether  a 
statement  so  made  is  true. 

Lord  Campbell,  C.  J.  I  doubt  whether  the  rule  excluding  con- 
fessions made  in  consequence  of  an  inducement  held  out,  proceeds 
upon  the  presumption  that  the  confession  is  untrue  ;  but  rather  that 
it  would  be  dangerous  to  receive  such  evidence,  and  that,  for  the  due 
administration  of  justice,  it  is  better  that  it  should  be  withdrawn 
from  the  consideration  of  the  jury. 

Mills.     The  law  assumes  that  a  man  may  falsely  accuse  himself 
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upon  the  slightest  inducement.  In  Cass's  case,  1  Leach,  C.  C.  293,. 
note,  and  1  Den.  C.  C.  329,  a  confession  induced  by  saying,  "  I  am  in 
great  distress  about  my  irons  ;  if  you  will  tell  where  they  are,  I  will 
be  favorable  to  you,"  was  held  by  Gould,  J.,  to  be  inadmissible.  The 
slightest  hope  of  mercy,  to  induce  a  prisoner  to  disclose,  is  enough  to 
render  the  statement  inadmissible.  Rex  v.  Thomas,  6  Car.  &  P.  853, 
a  case  before  Patteson,  J.  So,  also,  in  a  case  of  murder  before  the 
same  learned  judge,  Sherrington's  case,  2  Lewin,  C.  C.  123,  where 
the  words  were,  "  No  doubt  thou  wil't  be  found  guilty,  it  will  be 
better  for  you  if  you  will  confess,"  the  confession  was  excluded.  In 
another  case  of  murder.  Rex  v.  Pulley,  5  Car.  &  P.  539,  the  words, 
"  You  had  better  tell  the  truth,  or  it  will  lie  upon  you  and  the  man 
go  free,"  were  held  to  be  such  an  inducement  as  excluded  the  con- 
fession. 

Pollock,  C.  B.  There  is  no  doubt  as  to  the  application  of  the 
rule  in  those  cases,  which  are  all  familiar  to  the  judges  and  to 
the  bar. 

Mills.  They  are  cited  for  the  purpose  of  showing  how  the  whole 
law  is  imbued  with  the  proposition,  that  any  inducement  will  exclude 
a  confession.  The  law  will  not  measure  the  force  of  the  inducement; 
and  the  law  supposes  that  there  are  circumstances  in  which  a  man 
will  make  a  false  accusation  against  himself.  In  the  case  of  Regina 
V.  Garner,  2  Car.  &  K.  920,  and  1  Den.  C.  C.  329,  the  words,  « It  will 
be  better  to  speak  the  truth,"  were  held  to  operate  in  exclusion  of  the 
confession.  The  law  says,  that  if  any  person  (being  a  person  of 
authority)  holds  out  any  thing  in  the  nature  of  an  inducement  to  a 
prisoner,  it  will  not  permit  what  he  has  said  under  the  influence  of  it 
to  be  given  in  evidence.  In  the  case  of  Rex  v.  Parratt,  4  Car.  &  P. 
570,  the  prisoner's  confession  was  excluded  in  consequence  of  the 
following  threat,  "  That  unfortunate  watch  has  been  found,  and  if 
you  do  nbt  tell  me  who  your  partner  was,  I  will  commit  you  to 
prison  as  soon  as  we  get  to  Newcastle ;  you  are  a  damned  villain, 
and  the  gallows  is  painted  in  your  face."  There  is  also  a  MS.  case, 
2  Russell  on  Crimes,  832,  Rex  v.  Williams,  Gloucester  Spring  Assizes, 
1832,  where  the  prisoner,  being  in  custody  on  a  charge  of  arson,  was 
told,  "  That  he  ought  to  tell  whatever  was  the  truth,  but  he  must  be 
very  careful,  as  he  was  sure  to  be  committed,"  on  which  he  made  a 
statement.  Taunton,  J,,  doubted  whether  the  words  used  might  not 
be  construed  as  a  threat,  and,  having  consulted  Littledale,  J.,  said : 
"  We  think,  as  the  words  were  so  ambiguous,  that  they  might  be 
cpnsidered  by  the  prisoner  as  a  threat,  the  evidence  ought  not  to  be 
given."     Even  impressing  a  man  with  the  fact  that  the  prosecutors 
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are  sure  of  his  guilt,  and  alarming  him  so  as  to  make  him  throw 
himself  on  their  unpromised  mercy,  is  suflicient  to  exclude  a  confes- 
sion. Ill  the  case  of  Rex  v.  Mills,  6  Car.  &  P.  146,  Gurney,  B.,  held 
that  the  words,  "  It  is  of  no  use  for  you  to  deny  it,  for  there  is  a  man 
and  a  boy  will  swear  they  saw  you  do  it,"  rendered  the  prisoner's 
statement  inadmissible.  There  is  also  a  case  before  Parke,  B.,  Re- 
gina  V.  Warringham,  15  Jurist,  318,  where  the  words,  "  It  is  of  no  use 
for  you  to  deny  it,"  were  held  to  exclude  the  confession ;  but  the 
answers  of  the  witness  were  confused  and  contradictory  as  to  whether 
this  language  was  used  by  him  before  or  after  the  confession. 

Parke,  B.     I  have  sent  for  my  notes  of  that  case.^ 


'  This  case,  deciding  an  important  point  of  evidence,  is  here  inserted  in  a  corrected 
form.  The  evidence  is  taken  from  the  MS.  Notes  of  Baron  Parke,  who  has  kindly 
permitted  the  Editor  to  use  them,  and  is  included  within  brackets ;  the  arguments  stand 
as  in  the  original  report. 

Regina  v.  Warkingham. 

Surrey  Spring  Assizes,  1851. 

Coram  Paeke,  B. 

In  o'rder  to  render  a  confession  by  a  prisoner  admissible,  the  prosecution  must  show  affirma- 
tively, to  the  satisfaction  of  the  judge,  that  it  has  not  been  made  under  the  influence  of 
an  improper  inducement ;  if  this  appear  doubtful  on  the  evidence,  the  confession  ought  to 
be  rejected.  * 

On  an  indictment  for  stealing  the  goods  of  two  persons  in  partnership,  a  confession  made 
after  an  inducement  to  confess  has  been  held  out  in  their  absence  by  the  wife  of  one  of 
them,  who  assisted  in  the  management  of  their  business,  is  inadmissible. 

The  prisoner  was  indicted  for  stealing  a  quantity  of  brown  duck,  the  property  of 
two  persons  carrying  on  business  in  partnership,  in  whose  shop  he  served.  The  first 
witness  was  one  of  the  prosecutors. 

[Luke  Blakemore.  Waterproof  clothes  manufacturer  in  Tooley  Street.  My  brother 
is  in  partnership.  Prisoner  was  in  my  employ  24th  January.  In  evening,  he  had 
charge  of  the  goods  in  the  shop.  On  the  11th  March,  I  missed  a  piece  of  duck,  thirty- 
six  yards  in  length,  worth  14s.,  (it  was  taken  25th  February.)  I  accused  prisoner, 
and  he  made  no  answer.  I  went  to  the  station-house  ;  I  heard  something  then  spoke 
to  prisoner  again.  I  said,  it  is  of  no  use  to  deny  ;  I  have  seen  the  piece  of  goods  at  the 
station-house.  He  said,  he  would  not  have  done  it  If  he  had  not  been  persuaded  to  it. 
I  told  him,  it  would  be  best  for  Urn  if  he  would  tell  how  It  was  transacted  —  this  not  till 
some  time  after.  I  did  not  say  I  would  not  prosecute  him ;  I  did  not  say  he  should 
not  lose  his  situation.    My  brother  was  present ;  he  did  not  say  any  thing. 

Cross-examined.  I  have  not  been  in  Horsemonger  Gaol ;  never  in  any  prison ; 
never  had  a  key  turned  on  me  for  a  day.  I  was  taken  to  a  police  station,  for  selling 
cherries,  a  night.  It  was  because  I  would  not  move  on.  I  got  out  at  twelve  ;  I  was 
let  off.  I  decline  to  answer  the  question  as  to  another  time.  I  was  not  locked  up  more 
than  twice.    I  was  not  punished.    I  do  not  recollect  what  it  was  for ;  three  years  ago, 
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Mills.     The  law  is  suspicious,  in  the   highest  degree,  of  confes- 
sions ;  it  suspects  that  it  does  not  get  at  the  truth  as  to  the  way  in 


for  the  cherries ;  the  other,  six  or  seven  years  ago,  for  an  assault.  I  received  no  pun- 
ishment. I  don't  know  what  kind  of  assault.  Prisoner  had  been  in  my  employ  two 
months.  Brother  is  not  here ;  I  left  him  at  our  shop.  Brother  was  in  this  court  in  the 
morning ;  he  went  away  about  eleven,  but  I  w^l  not  swear  as  to  the  time.] 

Locke,  for  the  prisoner,  objected  to  the  admissibility  of  the  confession. 

Pakke,  B.  It  certainly  does  not  appear  that  the  confession  was  not  made  in  conse- 
quence of  an  improper  inducement. 

W.  M.  Best,  for  the  prosecution.  It  does  not  appear  that  the  confession  was  made 
in  consequence  of  such  an  inducement.  If  the  evidence  leaves  that  fact  doubtful,  the 
onus  does  not  lie  on  the  prosecution  to  prove  the  negative. 

Parke,  B.  Yes,  it  does.  You  are  bound  to  satisfy  me  that  the  confession,  which 
you  seek  to  use  in  evidence  against  the  prisoner,  was  not  obtained  from  him  by  im- 
proper means.  I  am  not  satisfied  of  that,  for  it  is  impossible  to  collect  from  the  an- 
swers of  this  witness  whether  such  was  the  case  or  not. 

This  confession  -was  therefore  rejected.  [I  reject  the  evidence  of  admission,  not 
being  satisfied  that  it  was  voluntary.    MS.  Parke,  B.] 

The  wife  of  the  other  prosecutor  was  then  examined. 

[Jane  Blakemore.  Wife  of  brother  of  prosecutor.  On  11th  of  March,  I  said  to 
prisoner,  there  is  a  piece  of  duck  lost ;  do  you  know  any  thing  about  it  ?  He  made 
no  answer,  but  went  out.  He  afterwards  beckoned  me,  and  told  me  if  my  husband 
■would  take  William  Dear  and  Bristol  Jack,  he  would  tell  all.  I  had  said  nothing  to 
him  before  that,  he  said  that  night.  Prosecutor  and  tbe  brother  had  not  been  to  sta- 
tion and  returned ;  they  were  absent.  Then  the  prisoner  told  me,  that  night  fort- 
night, that  William  Dear  had  come  to  the  window,  and  told  him  he  was  not  half  wide 
awake  enough,  and  that  if  he  could  get  him  a  piece  of  duck,  he  would  put  it  away  for 
him,  and  that  he,  after  hesitating,  said  he  would,  and  that  William  Dear,  Jos.  Gillen, 
Snd  Bristol  Jack,  would  be  at  turning  nearly  right  opposite,  and  William  Dear  was  to 
■whistle,  and  Warringham  was  to  turn  his  back,  and  Jos.  Gillen  was  to  come  in  and 
take  the  duck  away ;  and  that  the  prisoner  did  so,  and  put  the  duck  in  the  corner,  and 
turned  his  face  when  William  Dear  whistled,  and  that  all  the  three  took  it,  and  Gillen 
carried  it.  I  did  not  tell.  I  told  prisoner  I  would  not  tell  until  he  told  himself  I  did 
not  tell  prosecutor  till  prisoner  told  me  something. 

Cross-examined.  Prosecutor  is  married.  I  do  not  answer  as  to  having  been  in  any 
trouble.  "  Were  you  in  prison  ?  "  I  am  not  bound  to  answer  that.  I  have  been 
married  four  years,  the  22d  of  last  August.  I  was  working  in  a  manufactory.  I  was 
living  with  my  mother  eleven  months.  I  was  working  at  Mr.  Wilson's.  I  did  not 
tell  prisoner,  if  he  told  me  I  would  not  tell.  I  told  him,  perhaps  it  would  he  better  for 
him,  if  he  would  tell  them  hoio  we  had  been  robbed,  and  put  us  on  our  guard.  I  do  occa- 
sionally take  the  management  of  the  shop.  I  manage  the  shop  in  my  brother  and  hus- 
band's absence,  and  live  in  the  house.    I  stand  behind  the  counter  and  serve.] 

Parke,  B.    Is  this  admissible  ? 

Best.    An  inducement  by  the  prosecutor's  wife  renders  a  confession  inadmissible 
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which  they  are  obtained.  It  is  remarked  by  Blackstone,  4  Bl.  Com. 
357,  even  in  cages  of  felony,  at  the  common  law  they  are  the  weak- 
est and  most  suspicious  of  all  testimony ;  ever  liable  to  be  obtained 
by  artifice,  false  hopes,  promises  of  favor,  or  menaces ;  seldom  remem- 
bered accurately,  or  reported  with  due  precision ;  and  incapable,  in 
their  nature,  of  being  disproved  by  other  negative  evidence.  The 
law,  therefore,  distrusts  confessions  in  criminal  cases.  As  to  the 
practice  in  early  times,  the  law  is  barren  of  authorities,  and  little  is 
known  of  it  except  by  tradition.  Lord  Coke  says  nothing  upon  the 
subject;  and  the  earliest  reference  to  principle,  in  regard  to  the 
receivability  in  evidence  of  confessions,  is  to  a  case  in  Hardres, 
139,  referred  to  in  Gilbert,  Ev.  123,  (see  Sedgwick's  edition,)  where 
it  is  said  to  be  contrary  to  natural  justice  for  a  man  to  be  obliged  to 
accuse  himself;  and  the  law  on  the  subject  seems  to  be  none  other 
than  the  application  of  the  maxim.  Nemo  tenetiir  prodere  seipsum. 
The  law  does  not  suppose  a  man  to  be  guilty  till  he  is  proved  to  be 
so.  Presuming,  therefore,  that  a  prisoner  is  innocent,  it  imputes  to  a 
man  that  he,  being  innocent,  may,  on  an  inducement,  accuse  him- 
self falsely ;  and  it  says,  that  if  a  constable,  or  a  person  of  authority, 
holds  out  to  a  prisoner  any  circumstance  of  worldly  advantage  to 
himself,  as  the  consequence  of  making  a  confession,  or  of  harm  in 
not  making  it,  a  confesssion  so  made  shall  not  be  received  in  evi- 
dence. 

Lord  Campbell,  C.  J.  "  You  need  not  say  any  thing  to  crimi- 
nate yourself;  but  what  you  do  say  will  be  taken  down,  and  used  as 
evidence  against  you."     Do  these  words  import  a  promise  or  threat  ? 

Mills,     Sure  these  words  may  be  construed  into  a  threat. 

Lord  Campbell,  C.  J.     Here  there  is  no  advantage  held  out  to 


only  when  it  is  held  out  in  the  presence  of  her  husband.     An  inducement  by  the  wife 
of  a  constable  will  not  vitiate  a  confession. 

Pakke,  B.  The  wife  of  a  constable  has  no  control  over  the  prisoner.  This  woman, 
being  the  wife  of  one  of  the  prosecutors,  and  concerned  in  the  management  of  their 
business,  must  be  looked  upon  as  a  person  in  authority. 

This  confession  was,  therefore,  likewise  rejected.  [I  think  inadmissible.  MS. 
Parke,  B.] 

[Samuel  Congdon.  Prisoner  was  delivered  to  me  on  a  charge  ;  he  said,  there  were 
others  concerned  as  well  as  I.  I  did  not  speak  to  him  before  ;  this  was  on  the  12th 
March.] 

There  being  no  other  evidence,  a  verdict  of  Not  Guilty  was  returned. 
VOL.  II.  ^  15 
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him,  and  there  is  no  harm  threatened  if  the  prisoner  holds  his  tongue. 
You  do  not  bring  the  facts  within  your  canon. 

Mills.  If  you  show  a  prisoner  that  you  entertain  a  strong  convic- 
tion of  his  guilt,  you  disarm  him,  and  what  you  say  may  induce  him 
falsely  to  accuse  himself.  What  is  the  inference  that  an  accused 
person  draws  from  your  conduct,  that  if  he  does  not  confess  the  pros- 
ecution will  be  angry  ? 

Pollock,  C.  B.  If  the  constable  had  said,  it  may  or  may  not  be 
used  for  or  against  you,  then  the  caution  would  have  been  free  from 
objection. 

Lord  Campbell,  C.  J.  That  is  the  form  prescribed  by  the  act  of 
parliament  to  be  employed  by  magistrates. 

Mills.  It  amounts  to  this  :  You  say  to  the  prisoner,  your  case  is 
so  bad,  that  you  cannot,  if  you  speak  the  truth,  deny  it ;  in  other 
words,  if  you  speak  the  truth,  you  must  confess.  Therefore,  ac- 
cording to  the  old  cases,  it  is  inadmissible.  If  it  be  a  natural  feeling 
that,  when  a  man  is  accused  of  a  crime,  and  he  knows  that  sus- 
picion rests  upon  him,  and  that  he  will  not  be  believed  if  he  directly 
denies  his  guilt,  to  make  a  statement  by  way  of  confession  and 
avoidance,  this  case  is  within  the  rule. 

Lord  Campbell,  C.  J.  "  You  need  not  say  any  thing  to  criminate 
yourself;"  do  you  contend  that  these  words,  if  you  were  to  stop 
there,  would  operate  as  an  inducement  ? 

Mills.     No ;  but  the  whole  must  be  taken  together. 

Parke,  B.  What  do  you  contend  ?  Do  the  words  amount  to  a 
promise  of  advantage,  or  to  a  threat  ? 

Mills.     That  the. words  import  an  advantage. 

Parke,  B.     What  is  the  advantage  ? 

Mills.    "  Whatever  you  say  will  be  given  in  evidence." 

Pollock,  Q.  B.  No  ;  not  "  whatever  you  say ; "  but  "  what  you 
do  say."  If  the  word  "  whatever"  had  been  employed,  it  might  have 
been  different. 

Mills.    I  was  under  the  impression  that  the  constable  had  used 
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the  woTO  "  whatever,"  but  it  is  not  so.     That  word  might  have  made 
the  matter  more  pointed,  but  its  omission  does  not  make  any  mate- 
rial difference.     The  words  amount  to  an  absolute  promise  that  the 
confession  will  be  used  in  evidence,  amongst  the  other  evidence 
brought  by  the  prosecution ;  they  are  not  to  be  considered  as  a 
threat.     In  their  proper  signification,  taken  in  their  plain  and  literal 
sense,  and  construed  in  the  only  way  in  which  they  can  be  construed 
without  reading  them  as  a  threat  or  as  involving  an  absurdity,  they 
hold  out  an  assurance  of  advantage  to  the  prisoner  in  regard  to  the 
charge,  which  renders  the  statement  made  on  the  strength  of  them 
inadmissible  in  evidence.     They  mean,  what  you  say  will  be  taken 
down  and  used  as  evidence  against  you,  "  as,"  that  is  to  say,  in  like 
manner  as,  evidence  against  a  prisoner ;  in  other  words,  they  will  be 
used  at  the  trial.     It  cannot  be  that  the  prisoner's  statement  would 
necessarily  be  something  the  effect  of  which  would  criminate  him, 
and  so  be  evidence  against  him  ;  his  statement  might  have  been  a 
detailed  exoneration  of  himself.     The  words  are  certain  in  telling 
the  prisoner  that  his  statement  would  be  used ;  and  he  is  entitled 
not  only  by  a  favor  due  to  him  by  law  on  the  occasion,  but  also 
according  to  the  rational  interpretation  of  the  words,  to  have  "  as 
evidence  against  him"  construed  to  mean  "in  like  manner  as;"  for 
otherwise  the  words,  if  not  a  threat,  import  an  absurdity.      The 
accused  man  sat  with  his  face  in  his  handkerchief,  weeping,  when 
the  words  were  addressed  to  him  ;  he  had  showed  no  intention  of 
speaking ;  his  situation  was  one  to  invite  pity ;  and  the  words,  "  as 
evidence  against,"  were  prefaced  with  words  of  comfort.     He  was 
told,  "  you  need  not  say  any  thing  to  criminate  yourself."     In  effect, 
he  was  told,  "  speak,  if  you  like,  nor  need  you  criminate  yourself; 
what  you  like  to  say,  however,  shall  be  used  at  your  trial ;  be  warned, 
therefore,  to  say  nothing  against  yourself."     In  Rex  v.  Drew,  8  Car. 
&  P.  140,  the  prisoner  was  told  "  not  to  say  any  thing  to  prejudice 
himself,  as  what  he  said  would  be  taken  down,  and  would  be  used 
for  ,or  against  him  at  his  trial."     Coleridge,  J.,  held  this  to  be  an 
inducement,  and  that  the  prisoner's  statement  could  not  be  received 
in  evidence ;  nor  is  this  to  be  considered  as  a  hasty  decision.     In 
Regina  v.  Morion,  2  Moo.  &  Rob.  514,  the  prisoner  was  told  by  the 
constable,  who  apprehended  him,  "  What  you  are  charged  with  is  a 
very  heavy  offence,  and  you  must  be  very  careful  in  making  any 
statement  to  me,  or  any  body  else,  that  may  tend  to  injure  you ;  but 
any  thing  that  you  can  say  in  your  defence  we  shall  be  ready  to 
hear,  or  to  send  to  assist  you."     Coleridge,  J.,  excluded  this  state- 
ment, which  was  made  in  consequence  of  this  address.     He  said : 
"  Upon  reflection,  I  adhere  to  my  decision  in  Rex  v.  Drew.     If  the 
latter  words  had  stood  alone,  a  confession  obtained  by  them  would 
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be  clearly  inadmissible ;  they  are  likely  to  produce  an  improper  effect 
on  his  mind.  Before  such  evidence  can  be  received,  it  must  be  seen 
that  the  prisoner's  mind  is  free  from  any  false  hope  or  fear  that 
would  be  likely  to  operate  upon  it,  and  induce  him  to  state  that 
which  is  not  true.  If  any  such  influence  has  been  used,  both  the 
hope  and  the  fear  must  be  removed  by  a  proper  caution,  before  the 
prisoner's  statement  can  be  received.  In  Drew^s  case,  the  prisoner 
was  told  that  what  he  said  would  be  used  for  him.  Is  not  that 
creating  a  hope  that,  if  he  told  his  story,  whether  true  or  false,  it 
might  benefit  him.  The  caution  that  comes  after  does  not  take 
away  the  objection  created  by  a  promise  in  his  favor;  because  it  is 
impossible  to  say  that  the  caution  so  modified  the  influence  of  the 
promise,  as  to  leave  his  mind  in  an  unprejudiced  state  to  tell  only 
the  truth.  Besides,  the  law  will  not  sanction  this  sort  of  balancing' 
the  one  influence  with  another ;  the  prisoner's  mind  must  be  left 
entirely  free.  Approving  of  the  decision  quoted,  I  think  this  case 
comes  altogether  within  the  principle  of  it.  The  word  "defence" 
necessarily  conveying  to  the  prisoner's  mind  that  what  he  said  would 
be  -for  his  benefit,  the  hope  is  created,  and  remains.  As  to  what  has 
been  said  about  the  effect  of  this  decision  being  to  exclude  every 
thing  said  before  the  magistrates,  I  altogether  differ  from  it.  It  is 
the  duty  of  a  magistrate  to  give  the  prisoner  the  opportunity  of 
saying  what  he  chooses,  whether  for  or  against  himself,  provided  no 
improper  influence  be  used.  But  when  a  man  interferes  who  has  no 
such  duty,  and  uses  language  tending  improperly  to  influence  the 
prisoner's  mind,  the  statement  cannot  be  received."  This  decision 
is  perfectly  rational,  and  warrants  as  in  that  case,  so  in  this,  that  the 
caution  given  to. the  prisoner  may  be  read  as  if  the  words  "against 
you"  had  not  occurred  in  it;  if  constables  and  others  will  inform 
prisoners  of  the  consequences  of  making  a  statement,  it  is  only  just 
to  require  that  they  should  do  so  correctly,  and  not  to  hold  out 
to  them  unfounded  hopes  of  advantage  from  making  statements. 
Another  decision  on  this  point  is  Regina  v.  Furky,  1  Cox,  76. 
There  the  prisoner  was  told  by  a  policeman,  whatever  she  told  him 
would  be  used  against  her  on  her  trial.  Maule,  J.,  decided  this  case 
on  the  authority  of  Rex  v.  Drew ;  holding,  that  to  assure  the  pris- 
oner that  whatever  she  said  would  be  used  at  her  trial,  was  holding 
out  to  her  an  advantage  which  rendered  her  statement  inadmissible. 
He  said,  where  any  caution  at  all  is  given,  the  proper  course  is  to 
let  the  prisoner  know  what  he  says  may  do  him  harm,  but  cannot 
possibly  do  him  good.  His  words,  also,  are :  "  If  you  promise  a 
person  that  what  he  states  will,  at  all  events,  be  used  at  the  trial, 
you  may  be  thereby  inducing  him  to  confess." 
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Parke,  B.  In  consequence  of  the  strong  opinion  entertained  by 
Maule,  J.,  upon  tlie  question,  I  reserved  a  case  at  Aylesbury ;  but 
there  the  prisoner  was  acquitted. 

Lord  Campbell,  C.  J.  It  was  in  consequence  of  the  decisions  of 
my  brother  Coleridge  and  my  brother  Maule,  and  of  a  statement 
that  my  brother  Parke  had  reserved  the  point,  that  I  reserved  this 
question. 

Mills.  The  miserable  advantage  of  having  made  a  confession  at 
any  early  stage,  in  the  hope  that  he  would  derive  some  benefit  or 
degree  of  mercy  from  having  made  it,  may  operate  upon  the  mind 
of  a  prisoner ;  and  you  have  no  business  to  trap  a  man  into  a  con- 
fession. There  is  another  case  decided  by  Maule,  J.,  Regina  v.  Har- 
ris, 1  Cox,  206,  where  the  prisoner  was  cautioned,  as  in  the  case  of 
Regina  v.  Furley,  and  where  the  confession  was  likewise  excluded. 

Parke,  B.  On  referring  to  my  notes  of  Regina  v.  Warringham, 
I  find  that  the  words  there  ilsed  were,  "  It  would  be  best  for  him  if 
he  would  tell  how  it  was  transacted,"  The  object  of  the  report  in 
The  Jurist  was  to  show,  that  where  an  inducement  has  been  held 
out,  it  is  incumbent  on  the  prosecution  to  show  affirmatively  whether 
the  inducement  was  made  before  or  after  the  confession. 

Mills.  That  undoubtedly  was  the  object  of  the  report,  and  your 
lordship's  correction  renders  the  case  inapplicable  to  this  argument. 
It  was  remarked  by  the  Court  in  Thompson's  case,  at  the  Old  Bailey, 
1783,  1  Leach,  C.  C.  291,  293,  (4th  ed.)  "  too  great  a  chastity  cannot 
be  preserved  on  this  subject,"  referring  to  the  confessions  of  prison- 
ers ;  and  Wilde,  C.  J.,  in  another  case  rejected  evidence,  because  it 
had  been  obtained  in  answer  to  questions  put  to  the  prisoner. 

Lord  Campbell,  C.  J.  Prisoners  are  not  to  be  interrogated.  By 
the  law  of  Scotland,  they  may  be  ;  but  by  the  law  of  England,  they 
cannot. 

Mills.  In  the  case  of  Rex  v.  Green,  5  C.  &  P.  312,  it  was  remarked 
by  Gurney,  B.,  that  it  was  proper  to  caution  the  prisoner  that  any 
confession  he  made  would  be  admissible  against  him  at  the  trial,  and 
could  do  him  no  service ;  and  in  Rex  v.  Arnold,  8  Car.  &  P.  622, 
Lord  Denman  lays  down  the  proper  caution  to  be  used  by  magis- 
trates, which  seemed  framed  to  prevent  prisoners  from  supposing 
that  they  shall  necessarily  have  what  they  may  say  adduced  at  the 
trial.     The  object  of  11  &  12  Vict.  ch.  18,  was  to  sanction  the  rule 
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as  laid  down  by  Lord  Denman ;  and  it  is  to  be  noted  that  the  statute 
uses  the  word  "  may"  instead  of  "will." 

Power  and  Newton,  for  the  crown,  were  not  called  on  to  address 
the  Court.  ' 

Lord  Campbell,  C.  J.,  intimated,  that  as  he  had  reserved  the  case 
for  the  consideration  of  the  Court,  he  should  prefer  hearing  the  judg- 
ment of  the  other  judges  before  expressing  his  opinion. 

Pollock,  C.  B.  I  am  of  opinion  that  the  conviction  is  right ; 
that  the  evidence  was  properly  received.  I  consider  that  the  grounds 
for  not  receiving  such  evidence  are  not  those  stated  by  the  learned 
counsel  in  his  elaborate  and  able  argument,  from  a  review  of  all  the 
cases,  that  there  is  a  presumption  of  law  one  way  or  other.  The 
ground  for  not  receiving  such  evidence  is,  that  it  would  not  be  safe 
to  receive  a  statement  made  under  any  influence  or  fear.  There  is 
no  presumption  of  law  that  it  is  false,  or  that  the  law  considers  such 
statement  cannot  be  relied  upon ;  but  such  confessions  are  rejected 
because  it  is  supposed  that  it  would  be  dangerous  to  leave  such  evi- 
dence to  the  jury.  A  simple  caution  to  the  accused  to  tell  the  truth, 
if  he  says  any  thing,  has  been  decided  not  to  be  sufficient  to  prevent 
the  statement  made  being  given  in  evidence ;  and  although  it  may 
be  put,  that  when  a  person  is  told  to  tell  the  truth,  he  may  possibly 
understand  that  the  only  thing  true  is  that  he  is  guilty,  that  is  not 
what  he  ought  to  understand.  He  is  reminded  that  he  need  not  say 
any  thing ;  but  if  he  says  any  thing,  let  it  be  true.  It  has  been 
decided,  that  that  would  not  prevent  the  statement  being  received  in 
evidence,  by  Littledale,  J.,  in  the  case  of  Rex  v.  Court,  7  Car.  &  P. 
486,  and  by  Rolfe,  B.,  in  a  case  at  Gloucester,  Rex  v.  Holmes,  1  Car. 
&  K.  248;  but  where  the  admonition  to  speak  the  truth  has  been 
coupled  with  any  expression  importing  that  it  would  be  better  for 
him  to  do  so,  it  has  been  held  that  the  confession  was  not  receivable; 
the  objectionable  words  being  that  it  would  be  better  to  speak  the 
truth,  because  they  import  that  it  would  be  better  for  him  to  say 
something.  This  was  decided  in  the  case  of  Regina  v.  Garner, 
1  Den.  C.  C.  329.  The  true  distinction  between  the  present  case 
and  a  case  of  that  kind  is,  that  it  is  left  to  the  prisoner  a  matter  of 
perfect  indifference  whether  he  should  open  his  mouth  or  not.  With 
regard  to  the  cases  of  Regina  v.  Drew  and  Regina  v.  Morton,  with 
the  greatest  respect  for  my  brother  Coleridge,  I  do  not  approve  of  the 
decision  in  the  former,  or  of  the  argument  used  to  uphold  it  in  the 
latter.  I  think  the  statement  made  by  the  prisoner  in  Regina  v. 
Drew  ought  not  to  have  been  rejected.     He  was  told,  "  that  what  he 
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said  would  be  taken  down,  and  would  be  used  for  him  or  against 
him  at  the  trial."  The  whole  effect  of  the  sentence  was,  that  the 
man  was  told  that  whatever  he  said  would  be  taken  down  and  used 
as  evidence  in  the  cause  ;  that  is,  the  truth  would  be  stated  on  the 
trial.  I  first  heard  of  the  opinion  •my  brother  Maule  in  1845,  and 
I  required  it  to  be  vouched,  either  by  print  or  a  manuscript  note,  that 
there  had  been  such  a  decision.  With  every  veneration  for  the  opin- 
ions of  my  brother  Maule,  I  cannot  agree  with  his  view  on  this  sub- 
ject ;  and  I  have  myself  decided  the  other  way,  offering  to  reserve  a 
case  for  the  consideration  of  the  judges.  The  question  now  is, 
whether  the  words  employed  by  the  constable,  "  he  need  not  say  any 
thing  to  criminate  himself;  what  he  did  say  would  be  taken  down,  and 
used  as  evidence  against  him,"  amount  either  to  a  promise  or  a 
threat  ?  We  are  not  to  torture  this  expression,  or  to  say  whether 
a  man  might  have  misunderstood  their  meaning ;  for  the  words  of 
the  statute  might,  by  ingenuity,  be  suggested  to  raise  in  the  mind  of 
the  prisoner  very  different  ideas  from  that  which  is  the  natural  mean- 
ing. The  words  are  to  be  taken  in  their  obvious  meaning.  It  is 
very  important  for  the  protection  of  innocence  that  any  man  charged 
with  a  crime  should  be  told,  at  the  time  of  his  apprehension,  what 
that  charge  is.  Attention  should  be  paid  to  any  communication 
made  by  him  at  that  time,  because,  generally,  a  prisoner  has  il5 
means  of  paying  for  witnesses.  The  accused  may  frequently  be  in 
a  situation  at  once  to  say  that  he  was  in  such  a  place,  and  could 
prove  an  alibi,  and  may  be  able  to  make  some  statement  of  extreme 
importance,  in  order  to  show  that  he  did  not  commit  the  crime,  or 
was  not  the  person  intended  to  be  charged.  In  criminal  trials,  I 
make  a  point  of  inquiring  whether  the  prisoner  made  a  statement 
on  being  first  taken  into  custody ;  and  I  have  known  repeatedly  an 
acquittal  occur,  chiefly  on  the  grounds  of  what  the  prisoner  stated  at 
the  time  of  his  apprehension.  It  is  proper  that  a  prisoner  should  be 
cautioned  not  to  criminate  himself;  but  I  think  that  what  he  says 
ought  to  be  adduced,  either  as  evidence  of  his  guilt  or  as  evidence  in- 
his  favor.  For  these  reasons,  I  think  that  the  Lord  Chief  Justice 
properly  received  the  confession  at  the  trial. 

Parke,  B.  I  entirely  agree  with  the  Lord  Chief  Baron,  and  with 
the  view  taken  by  Lord  Campbell  at  the  trial.  The  prisoner. was 
tried  upon  an  indictment  charging  him  with  having  administered 
poison  to  his  wife,  with  intent  to  murder  her.  On  the  part  of  the 
prosecution,  a  police  constable  was  called,  whose  evidence  thus  be- 
gan :  "  I  went  to  the  prisoner's  house  on  the  17th  December.  I  saw 
the  prisoner.  Dr.  Vincent,  and  Page,  another  constable,  were  with 
me.     I  told  him  what  he  was  charged  with  ;  he  made  no  reply,  and 
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sat  with  his  face  buried  in  his  handkerchief.     I  believe  he  was  cry- 
ing.    I  said,  he  need  not  say  any  thing  to  criminate  himself;  what  he 
did  say  would  be  taken  down  and  used  as  evidence  against  himP 
Objection  was  made,  on  behalf  of  the  prisoner,  that  what  he  then 
said  was  not  admissible.     HisiPrdship  thought  that  the  words  of 
the  statute  were  merely  a  direction  ;  and  that  although  the  caution 
of  the  constable  differed  from  that  directed  by  11  &  12  "Vict.  ch.  42, 
§  18,  to  be  given  by  the  justice  to  the  prisoner,  in  the  word  "  will" 
instead  of  "  may,"  it  did  not  amount  to  any  promise  or  threat  to 
induce  the  prisoner  to  confess ;  that  it  could  have  no  tendency  to 
induce  him  to  say  any  thing  untrue ;  and  that,  in  spite  of  it,  if  he 
did  afterwards  confess,  the  confession  must  be  considered  voluntary. 
In  that  I  entirely  concur,  and  I  think  that  the  reasons  given  by  the 
Lord  Chief  Justice  are  satisfactory.     By  the  law  of  England,  in 
order  to  render  a  confession  admissible  in  evidence,  it  must  be  per- 
fectly voluntary  ;  and  there  is  no  doubt  that  any  inducement,  in  the 
nature  of  a  promise  or  of  a  threat,  held  out  by  a  person  in  authority, 
vitiates  a  confession.     The  decisions  to  that  effect  have  gone  a  long 
way  ;  whether  it  would  not  have  been  better  to  have  allowed  the 
whole  to  go  to  the  jury,  it  is  now  too  late  to  inquire,  but  I  think 
there  has  been  too  much  tenderness  towards  prisoners  in  this  matter. 
]f  confess  that  I  cannot  look  at  the  decisions  without  some  shame, 
when  I  consider  what  objections  have  prevailed  to  prevent  the  recep- 
tion of  confessions  in  evidence ;  and  I  agree  with  the  observation 
of  Mr.  Pitt  Taylor,  that  the  rule  has  been  extended  quite  too  far,  and 
that  justice  and  common  sense  have,  too  frequently,  been  sacrificed 
at  the  shrine  of  mercy.     1  Taylor  on  Ev.  §  639.     We  all  know  how 
it  occurred.     Every  judge  decided  by  himself  upon  the  admissibility 
of  the  confession,  and  he  did  not  like  to  press  against  the  prisoner, 
and  took  the  merciful  view  of  it.     If  the  question  were  res  nova,  I 
cannot  see  how  it  could  be  argued  that  any  advantage  is  offered  to 
a  prisoner  by  his  being  told  that  what  he  says  will  be  used  in  evi- 
dence against  him.     I  have  the  most  unfeigned  respect  for  Cole- 
ridge, J.,  and  Maule,  J.,  and  in  deference  to  their  decisions,  I  offered 
to  reserve  a  case  at  Aylesbury,  but  I  cannot  concur  in  their  judg- 
ment.    I  have  reflected  on  Regina  v.  Drew  and  Regina  v.  Morton, 
and  I  have  never  been  able  to  make  out  that  any  benefit  was  held 
out  io  the  prisoner  by  the  caution  employed  in  those  cases.     We 
ought,  therefore,  to  be  extremely  obliged  to  Lord  Campbell  for  hav- 
ing reserved  the  point,  in  order  that  it  might  be  settled. 

Erle,  J.  I  think  that  the  statement  of  the  prisoner  was  properly 
received.  In  my  opinion,  the  best  defence  of  innocence  is  founded 
on  the  statement  which  he  is  shown  to  have  used  when  first  accused; 
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and  I  am  of  opinion  that,  when  a  confession  is  well  proved,  it  is  the 
best  evidence  that  can  be  produced,  and  that  unless  it  be  clear  that 
there  was  either  a  threat  or  a  promise  to  induce  it,  it  ought  not  to 
be  excluded.  lam  much  inclined  to  agree  with  Mr.  Pitt, Taylor; 
and  according  to  my  judgment,  in 'many  cases  where  confessions 
have  been  excluded,  justice  and  common  sense  have  been  sacrificed, 
not  at  the  shrine  of  mercy,  but  at  the  shrine  of  guilt.  The  words 
"will"  or  "ma2/,"as  used  in  the  caution,  are,  in  effect,  the  same; 
one  being  absolute,  the  other  contingent.  In  the  able  argument  that 
has  been  addressed  to  us,  it  has  been  contended  that  the  assurance 
that  the  statement  will  be  used  promises  an  advantage,  and  should, 
therefore,  exclude  the  confession  ;  whilst  it  is  admitted  that  this  sup- 
posed advantage  promised  contingently  does  not  exclude  it.  But  if 
it  be  an  advantage  when  promised  positively,  it  is  also  a  promise  of 
advantage  when  made  contingently ;  and  if  it  does  not  exclude  in 
one,  neither  ought  it  in  the  other. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  What  was 
said  to  the  prisoner  was  nothing  more  than  that  what  he  said  would 
not  be  kept  secret,  but  would  be  used  in  evidence ;  and  it  is  an  over- 
refinement  to  say,  that  a  statement  made  after  such  a  caution  was 
inadmissible. 

Lord  Campbell,  C.  J.  I  adhere  to  the  opinion  which  I  formed  at 
the  trial.  The  rule  I  take  to  be  as  Mr.  Mills  has  stated  it,  that  if 
there  be  any  worldly  advantage  held  out,  or  any  harm  threatened, 
the  confession  must  be  excluded.  The  reason  is,  not  that  the  law 
supposes  that  the  statement  will  be  false,  but  that  the  prisoner  has 
made  the  confession  under  a  bias,  and  that,  therefore,  it  would  be 
better  not  to  submit  it  to  the  jury.  If  the  matter  were  res  integra, 
I  should,  perhaps,  have  doubted  whether  it  might  not  have  been 
advisable  to  allow  the  confession  to  be  given  in  evidence,  and  let  the 
jury  give  what  weight  to  it  they  pleased  ;  but  I  do  not  in  the  slight- 
est degree  intend  to  break  in  upon  the  rule  laid  down  by  Mr.  Mills. 
With  regard  to  the  decisions  of  my  brother  Coleridge  and  my  brother 
Maule,  with  the  greatest  respect  for  them,  I  disagree  with  their  con- 
clusions. It  was  in  deference  to  their  ruling  that  I  reserved  this 
point,  not  that  I  entertained  any  doubt  upon  the  question  myself. 
I  am  very  glad  to  find  that  all  this  Court  concur  in  the  view  which  I 
took  at  the  trial,  that  the  evidence  was  admissible. 
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Regina  V.   MOORE.^ 
June  14,  1852. 

Confessions. 

The  wife  of  a  person  in  whose  house  an  oifence  is  committed,  such  person  not  being  pros- 
ecutor, nor  engaged  in  the  apprehension,  prosecution,  or  examination  of  the  offender,  and 
the  offence  not  being  in  any  way  connected  with  the  management  of  the  house,  is  not  a 
person  in  authority  within  the  rule  which  excludes  confessions. 

The  prisoner  was  tried  at  the  last  Assizes  for  Sussex,  before 
Parke,  B.,  on  the  coroner's  inquisition,  for  wilful  murder  of  her  new- 
born child.  There  was  an  indictment  also  against  her  for  the  same 
offence.  She  was  found  guilty  of  the  misdemeanor  of  concealing  the 
birth  of  her  child. 

There  was  offered  in  evidence  against  her  a  confession  made  by 
her,  in  the  presence  of  her  mistress,  to  a  surgeon  who  attended  her, 
of  her  having  strangled  her  child  with  a  thread,  and  placed  the  dead 
body  in  a  privy,  where  it  was  found,  with  the  thread  round  its  neck. 
Her  mistress  had  told  her,  before  the  surgeon  came  in,  that  "  she  had 
better  speak  the  truth,"  and,  in  answer,  she  said  she  would  tell  it  to  , 
the  surgeon. 

An  objection  was  taken,  that  any  subsequent  confession  was  inad- 
missible. After  consulting  Coleridge,  J.,  his  lordship  received  the 
evidence,  being  of  opinion  that  in  this  case,  her  husband  not  being 
the  prosecutor,  nor  the  offence  in  any  way  connected  with  the  man- 
agement of  the  house,  the  prisoner's  mistress  could  not  be  considered 
as  having  any  control  over  the  prosecution  so  as  to  raise  a  presump- 
tion that  the  inducement  held  out  by  her  would  be  likely  to  cause 
her  to  tell  an  untruth. 

The  prisoner  was  acquitted  of  the  murder,  because  the  jury  be- 
lieved that  she  was  in  such  a  state  of  mind  that  she  did  not  know 
what  she  was  about  at  the  time. 

The  learned  baron,  therefore,  requested  the  opinion  of  the  judges, 
whether  the  evidence  was  admissible. 

On  the  24th  April,  A.  D.  1852,  this  case  was  argued  before  Pol- 
lock,  C.  B.,  Parke,  B.,  Erle,  J.,  Williams,  J.,  and  Crompton,  J. 


1  2  Denison,  C.  C.  522 ;  6  Cox,  C.  C.  555  ;  12  Eng.  Law  &  Eq.  Kep.  583. 
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Creasy,  for  the  prisoner.  The  question  for  the  Court  is,  whether 
the  words,  "  she  had  better  speak  the  truth,"  spoken  to  the  prisoner,  a 
domestic  servant,  by  her  mistress,  were  such  an  inducement  as  to 
render  the  confession  made  by  her  inadmissible  in  evidence.  In  the 
case  of  Regina  v.  Garner,  1  Den.  C.  C.  329,  where  a  girl,  thirteen 
years  of  age,  who  was  indicted  for  administering  poison.to  her  mis- 
tress, with  intent  to  murder  her,  and  the  surgeon  who  attended  the 
mistress  said  to  the  prisoner,  in  the  presence  of  her  mistress,  that  "  it 
would  be  better  for  her  to  speak  the  truth,"  the  confession  was 
excluded  ;  but  it  must  be  confessed  that  a  distinction  may  be  taken 

between  that  case  and  this. 

-If 

Erle,  J.  As  a  universal  rule,  an  exhortation  to  tell  the  truth 
ought  not  to  exclude  a  confession. 

Creasy.  Nor  is  the  present  case  like  the  case  of  Rex  v.  Upchurch, 
1  Moody,  C.  C.  465,  because  there  the  prisoner,  a  girl,  had  attempted 
to  set  fire  to  her  master's  house,  and  his  wife,  her  mistress,  who  took 
part  in  the  management  of  the  house,  said,  "  Mary,  my  girl,  if  you 
are  guilty  do  confess ;  it  will,  perhaps,  save  your  neck." 

Pollock,  C.  B.  Nor  is  the  present  case  like  the  case  of  Regina  y. 
Garner,  for  there  a  domestic  servant  had  attempted  to  murder  her 
mistress,  in  whose  presence  the  inducement  was  held  out. 

Parke,  B.  The  question  is,  whether  an  inducement  held  out  by 
the  wife  of  a  person  not  being  the  prosecutor,  and  the  offence  not 
being  connected  with  the  management  of  the  house,  is  sufficient  to 
exclude  the  confession  ? 

Creasy.  In  Rex  v.  Kingston,  4  Car.  &  P.  387,  where,  on  an 
indictment  for  administering  arsenic,  it  appeared  that  the  surgeon 
who  was  called  in  said  to  the  prisoner,  "  You  are  under  suspicion  of 
this,  and  you  had  better  tell  all  you  know." 

Parke,  B.     That  h^is  nothing  to  do  with  the  present  case. 


Creasy.  All  the  cases  are  collected  in  Gilham's  case,  1  Moody, 
C.  C.  186,  where  a  confession  made  in  consequence  of  the  exhorta- 
tion of  a  clergyman,  was  held  to  be  admissible  ;  and  are  also  in  Joy 
on  Confessions.  Rex  v.  Rowe,  R.  &  R.  153 ;  Regina  v.  Taylor, 
8  Car.  &  P.  735 ;  Rex  v.  Simpson,  R.  &  M.  C.  C.  410.  In  none  of 
the  cases  where  the  inducement  was  held  to  exclude  the  confession, 
was  the  offence  unconnected  with  the  person,  or  property,  or  dwell- 
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ing  house  of  the  master  and  mistress,  as  in  the  present  case;  and 
the  question  is,  can  the  Court  extend  the  rule  respecting  persons  in 
authority  to  the  master  and  mistress  of  the  person  in  whose  house 
an  offence  of  this  nature  has  been  committed  ?  But  it  is  submitted 
that  the  Court  is  not  so  much  to  inquire  whether  the  inducement 
was  held  out  by  the  prosecutor,  as  whether  the  person  who  held  it 
out  was  likely  to  be  the  prosecutor?  In  criminal  cases,  the  Crown 
is  the  prosecutor,  but  the  Crown  is  put  in  motion  by  private  individ- 
uals ;  and  a  case  occurred  not  very  long  ago,  where  three  persons 
were  endeavoring  to  act  the  part  of  the  prosecutor.  The  master  and 
mistress  of  a  house,  in  which  such  an  outrage  had  been  committed, 
were  most  likely  to  become  the  prosecutors.  If  the  test,  who  was 
likely  to  be  prosecutor  be  strictly  applied,  a  married  woman  never 
would  be  bound  over  to  prosecute.  But  who  would  be  so  likely  to  give 
information  as  the  master  and  mistress  ?  What  party  would  be 
more  likely,  considering  the  nature  of  the  offence,  to  interfere,  than 
the  mistress  ?  Suppose  the  matter  hushed  up ;  if  the  master  and 
mistress  had  been  parties  to  the  concealment  of  the  offence,  wouldj 
they  not  have  been  guilty  of  misprision  of  felony  ?  It  is  said  that 
the  offence  has  nothing  to  do  with  the  management  of  the  house. 
But  who  has  so  much  authority  over  the  mind  of  a  maid-servant  as 
her  mistress  ?  Is  it  not  in  the  department  of  the  wife  to  look  after 
the  morals  of  her  female  servants  ?  We  must  not  look  at  the  case 
as  lawyers,  but  consider  what  would  be  the  natural  result  of  an^ 
inducement  by  such  a  person.  The  test  is  not,  it  is  submitted,  who 
is  the  party  to  set  justice  in  motion,  but  who  is  most  likely  to  have 
influence?  Who  is  it  most  natural  that  the  prisoner  should  look  to? 
The  mistress,  qua  mistress  is  also  said  to  be  a  person  in  authority. 
It  is  said  by  Mr.  Pitt  Taylor,  1  Taylor  on  Ev.  §  631 :  «  And  first,  as 
to  the  person  by  whom  the  inducement  is  offered.  Here  it  is  very 
clear  that  if  the  promise  or  threat  be  made  by  any  one  having 
authority  over  the  prisoner,  as,  for  instance,  by  the  prosecutor,  the 
master  or  mistress  of  the  prisoner,  the  constable,  or  other  officer  or 
person  having  him  in  custody,  a  magistrate,  or  the  like,  the  confes- 
sion will  be  rejected,  as  not  being  voluntary."  In  2  Russell  on 
Crimes,  839,  it  is  observed :  "  With  regard  to  the  persons,  whose 
inducements  will  prevent  the  admission  of  confessions,  it  should 
seem  that  all  who  are  engaged  in  the  apprehension,  prosecution,  or 
examination  of  a  prisoner,  are  considered  as  persons  of  such  author- 
ity, that  their  inducements  will  exclude  any  confession  thereby  ob- 
tained. Thus,  an  inducement  held-  out  by  the  prosecutor,  or  the 
prosecutor's  wife,  or  his  attorney,  or  by  a  constable,  or  the  prose- 
cutor, in  the  apprehension  or  detention  of  the  prisoner,  or  by  a 
magistrate  acting  in  the  business,  or  other  magistrate,  or  magis- 
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trate's  clerk,  or  by  a  gaoler  or  chaplain  of  a  gaol,  or  by  a  person 
having  authority  over  the  prisoner,  as  by  the  captain  of  a  vessel  to 
one  of  his  crew,  or  by  a  master  or  mistress  to  a  servant,  or  by  a  per- 
son having  authority  in  the  matter,  or  by  a  person  in  the  presence  of 
one  in  authority,  with  his  assent,  whether  direct  or  implied,  will  be 
sufHcient  to  exclude  a  confession  made  in  consequence  of  such  an 
inducement."     Rex  v.  Parratt,  4  Car.  &  P.  570. 

Parke,  B.  Russell  says,  all  who  are  engaged  in  the  apprehension, 
prosecution,  or  examination  of  the  prisoner. 

Creasy  referred  to  Regina  v.  Taylor,  8  Car.  &  P.  733.  Suppose 
an  article  stolen  from  an  inmate  in  the  house  by  a  servant,  would  not 
the  mistress  have  a  presumable  authority  ?  The  law,  in  various 
ways,  recognizes  the  authority  of  a  master  and  mistress  over  their 
servants,  inflicting  heavier  punishments  upon  servants  guilty  of  lar- 
ceny from  their  master  or  mistress ;  -and,  formerly,  in  making  the 
murder  of  either  of  them  petty  treason. 

No  person  appeared  as  counsel  for  the  Crown. 

Cur.  adv.  vult. 

On  the  14th  June,  A.  D.  1852,  the  following  judges  being  present, 
Jervis,  C.  J.,  Parke,  B.,  Alderson,  B.,  Maule,  J.,  Ceesswell,  J., 
Platt,  B.,  Talfourd,  J.,  and  Martin,  B.,  the  following  judgment 
was  read  by 

Parke,  B.^  The  cases  on  this  subject  have  gone  quite  far  enough, 
and  ought  not  be  extended.  It  is  admitted  that  confessions  ought  to 
be  excluded  unless  voluntary,  and  the  judge,  not  the  jury,  ought  to 
determine  whether  they  are  so.  One  element  in  the  consideration 
of  this  question,  as  to  their  being  voluntary,  is,  whether  the  threat 
or  inducement  was  such  as  to  be  likely  to  influence  the  prisoner. 
Perhaps  it  would  have  been  better  to  have  held,  (when  it  was  deter- 
mined that  the  judge  was  to  decide  whether  the  confession  was 
voluntary,)  that  in  all  cases  he  was  to  decide  that  point  upon  his 
own  view  of  all  the  circumstances,  including  the  nature  of  the  threat 
or  inducement,  bind  the  character  of  the  person  holding  it  out  to- 
gether, not  necessarily  excluding  the  confession  on  account  of  the 
character  of  the  person  holding  out  the  inducement  or  threat.    But  a 


1  The  Editor  is  indebted  to  the  kindness  of  Baron  Paeke,  for  his  lordship's  MS.  of 
the  above  judgment. 
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rule  has  been  laid  down  in  different  precedents,  by  which  we  are  bound, 
and  that  is,  that  if  the  threat  or  inducement  is  held  out  actually  or 
constructively,  by  a  person  in  authority,  it  cannot  be  received,  how- 
ever slight  the  threat  or  inducement ;  and  the  prosecutor,  magistrate, 
or  constable,  is  such  a  person,  and  so  the  master  or  mistress  may  be. 
If  not  held  out  by  one  in  authority,  they  are  clearly  admissible. 

The  authorities  are  collected  in  Mr.  Joy's  very  able  Treatise  on 
Confessions  and  Challenges,  p.  23. 

But  in  referring  to  the  cases  where  the  master  or  mistress  have 
been  held  to  be  persons  in  authority,  it  is  only  when  the  offence  con- 
cerns the  master  or  mistress,  that  their  holding  out  the  threat  or 
promise  renders  the  confession  inadmissible.  In  Rex  v.  Upchurch, 
.  1  Moody,  C.  C.  465,  the  offence  was  arson  of  the  dwelling-house,  in 
the  management  of  which  the  mistress  took  a  part.  Regina  v.  Tay- 
lor, 8  C.  &  P.  733,  is  to  the  like  effect;  so  Regina  v.  Hearfie,  C.  &  M. 
109 ;  Regina  r.  Hewett,  C.  &  M.  534 ;  so  where  the  threat  was  used 
by  the  master  of  a  ship  to  one  of  the  crew,  and  the  offence  commit- 
ted on  board  the  ship  by  one  of  the  crew  towards  another ;  and  in 
that  case,  also,  the  master  of  the  ship  threatened  to  apprehend  him, 
and  the  offence  being  a  felony,  and  a  felony  actually  committed, 
would  have  a  power  to  do  so,  on  reasonable  suspicion  that  the  pris- 
oner was  guilty.  In  Regina  v.  Warringham,  ante,  p.  167,  the  con- 
fession was  in  consequence  of  what  was  said  by  a  mistress  of  the 
prisoner,  she  being  in  the  habit  of  managing  the  shop,  and  the 
offence  being  larceny  from  the  shop.  This  appears  from  my  note. 
In  the  present  case,  the  offence  of  the  prisoner,  in  killing  her  child, 
or  concealing  its  dead  body,  was  in  no  way  an  offence  against  the 
mistress  of  the  house.  She  was  not  the  prosecutrix  then,  and  there 
was  no  probability  of  herself  or  the  husband  being  the  prosecutor  of 
an  indictment  for  that  offence  ;  in  practice,  the  prosecution  is  always 
the  result  of  a  coroner's  inquest.  Therefore,  we  are  clearly  of  opin- 
ion that  the  confession  was  properly  received. 

Conviction  confirmed. 

It  is  a  frequent  subject  of  discussion,  on  another  point  of  evidence  in  criminal 
under  what  circumstances  the  confession  cases,  "  if  it  be  important,  and  none  can 
of  a  prisoner  is  admissible  in  evidence,  doubt  that  it  is  so,  that  this  testimony 
The  opinions  of  individual  judges,  as  re-  should  be  received,  it  is  important,  that 
ported  in  the  Nisi  Prius  Eeports,  are  con-  the  rules  which  govern-^  its  reception, 
flicting ;  and  the  summary  of  the  law  in  should  be  rightly  understood.  Yet  there 
the  text-books  is  too  brief  to  be  satisfac-  is  hardly  any  question  in  the  law  upon 
tory,  and  is  often  inconsistent,  from  a  neg-  which  a  greater  diversity  of  opinion  pre- 
lect to  analyze  minute  distinctions  in  the  vails.  This  is  the  more  surprising,  as  the 
facts  of  the  several  cases.  inquiry  presents    no    peculiar  difficulty. 

It  may  be  said  of  this  subject,  as  it  is  by  There  is  no  intricate  problem  to  be  solved, 

a  late  learned  writer  and  eminent  judge  no  recondite  principle  to  be  explored  or 
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extracted."   Chief  Baron  Joy,  on  the  Evi- 
dence of  Accomplices. 

The  subject  has  been,  in  some  degree, 
perplexed  by  a  practice  that  has  grown 
up  of  citing  the  dicta  of  judges  upon  cir- 
cuit, without  reference  to  their  agreement 
or  disagreement  with  decided  cases,  and 
their  decisions  are  given  in  the  text-books, 
in  a  form  so  condensed,  and  the  facts  upon 
which  they  are  founded  are  so  sparingly 
detailed,  that  it  seems  often  unfair  to  the 
iudges  who  pronounced  them,  to  press 
them  upon  the  court  as  authorities.  It 
was  remarked  by  Lord  Manners,  that  "  it 
is  always  unsatisfactory  to  abstract  the 
reasoning  of  the  court  from  the  facts  to 
■which  that  reasoning  ,is  meant  to  apply. 
It  has  a  tendency  only  to  misrepresent 
one  judge,  and  to  mislead  another."  Se- 
vell  V.  Hussey,  2  Ball  &  Beatty,  286. 

It  is  endeavored,  in  the  following  pages, 
to  abstain,  as  far  as  possible,  from  giving 
the  opinions  of  judges  irrespectively  of  the 
precise  facts  on  which  they  are  grounded, 
and  of  decisions  which  have  been  made 
upon  the  same  points ;  and  the  object  in 
citing  so  many  nisi  prius  cases,  is  not  to 
claim  authority  for  any  case  per  se,  but  to 
compare  them  one  with  another,  and  with 
■  decisions  of  the  courts  above,  and  with 
resolutions  at  the  meetings  of  the  judges 
on  points  reserved,  and  thereby  to  ascer- 
tain how  far  they  are  to  be  considered  as 
law,  and  how  far  they  are  inconsistent  or 
inapplicable  as  precedents. 

The  reference  to  the  dicta  of  judges  at 
nisi  prius,  as  binding  upon  succeeding 
judges,  has  been  deprecated  by  very  high 
authorities.  When  a  dictum,  even  of  Sir 
Matthew  Hale,  was  cited  to  the  Court  of 
Common  Pleas,  when  Lord  Loughborough 
presided  there,  that  learned  judge  said: 
"  Although  I  entertain  the  highest  respect 
for  the  authority  and  character  of  that 
great  judge,  yet  it  would  be  doing  injus- 
tice to  his  memory  (•  take  every  hasty  ex- 
pression of  his  at  nisi  prius  as  a  serious 
and  deliberate  opinion,"  and  on  the  same 
occasion,  Mr.  Justice  Wilson  remarked, 
that  th&  paissage  cited  was  "  a  dictum,  not 
a  judicial  opinion  of  Sir  Matthew  Hale. 
Every  one,  who  hears  me,  must  acknowl- 
edge the  impropriety  of  construing  all  the 


conversation  which  passes  between  the 
judge  and  counsel  at  nisi  prius,  as  legal 
decision.''     1  H.  Blackstone,  53,  63. 

So,  in  a  later  case,  when  an  opinion, 
expressed  extra-judieially  by  Lord  Ken- 
yon,  was  cited  in  the  King's  Bench,  Best, 
J.,  said :  "  No  man  can  entertain  a  higher 
respect  for  the  memory  of  that  noble  and 
learned  judge  than  I  do,  but  nisi  prius 
decisions,  coming  even  from  him,  unless 
they  have  been  acted  upon  by  succeeding 
judges,  sitting  in  bank,  are  entitled  to 
very  little  consideration."  Parton  v.  Wil- 
liams, 8  Barnewall  &  Alderson,  341,  where 
the  opinion  of  Lord  Kenyon  in  Postle- 
tkwaite  v.  Gibson,  3  Espinasse,  226,  was 
cited.  And  in  a  subsequent  case,  the 
same  learned  judge,  when  chief  justice 
of  the  Common  Pleas^  says,  in  reference 
to  a  case  before  Perrott,  B.,  "  It  is  not 
right  to  repeat  opinions  hastily  formed, 
and  delivered  in  the  hurry  of  trial ;  and 
the  practice  of  referring  to  them  has  occa- 
sioned all  the  confusion  that  the  enemies 
of  our  law  object  to."  Johnson  v.  Lawson, 
2  Bingham,  90.  It  will  not  be  found  use- 
less to  bear  these  observations  in  mind  in 
relation  to  the  law  on  the  admissibility  of 
confessions  in  criminal  cases. 

Mr.  Justice  Chambre,  in  1809,  com- 
plained of  "  the  obscurity  and  discordance 
of  the  cases"  upon  this  subject;  Russell 
&  Ryan,  C.  C.  154  ;  and  if  the  opinions 
of  individual  judges,  reported  since  that 
period,  are  taken  into  account,  such  ob- 
scurity and  discordance  may  not  seem 
much  to  have  diminished.  Under  such 
circumstances  it  becomes  necessary  to 
weigh  and  compare  authorities,  adopting 
the  principle  of  Grotius :  Sicut  in  facti 
quEestionibusj  id  pi-o  vero  habetur,  unde 
plures  maximeque  idonei  stant  testes,  ita 
sententiarum  eas  sequendas,  qute  plm-imis 
prtestantissimisque  nitantur  auctoribus. 

It  will  be  found  on  examination,  that 
the  law  on  this  important  branch  of  evi- 
dence in  criminal  cases,  as  deduced  from 
principle  and  supported  by  the  weight  of 
authority,  is,  in  most  instances,  definite 
and  clear. 

The  confession  of  a  prisoner  is  in  the 
nature  of  presumptive  evidence.  It  is 
admitted  in  evidence  upon  the  presump- 
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tion,  that  a  person  will  not  make  an  un- 
true statement  militating  against  his  own 
interest.  Phillipps,  Ev.  (8th  ed.)  419. 
It  may  be  convenient  to  endeavor  to  re- 
duce the  law  upon  this  subject  into  a 
series  of  distinct  propositions,  and  to  show, 
by  reference  to  decided  cases,  how  they 
bear  upon  such  propositions  respectively.! 

Section  I.  A  confession  is  not  admis- 
sible in  evidence  where  it  is  obtained  by 
temporal  inducement,  by  threat,  promise, 
or  hope  of  favor  held  out  to  the  party,  in 
respect  of  his  escape  from  the  charge 
against  him,  by  a  person  in  authority,  or 
where  there  is  reason  to  presume,  that  such 
person  appeared  to  the  party  to  sanction 
such  threat  or  inducement. 

The  first  branch  of  this  proposition  was 
adopted,  in  nearly  the  same  terms,  in  The 
State  v.  Bostick,  4  Harrington,  563,  564. 

The  master  or  mistress,  or  prosecutor 
of  a  prisoner,  as  well  as  a  magistrate  or 
constable,  is  considered  a  person  in  au- 
thority, so  as  to  exclude  a  confession  made 
under  these  circumstances.  The  State  v. 
Bostick,  4  Harrington,  564. 

Thus,  in  Rex  v;  Upchurch,  1  Moody,  C. 
C.  465,  a  leading  case,  the  prisoner,  a  girl 
of  thirteen,  was  tried  for  attempting  to  set 
fire  to  the  prosecutor's  house.  She  was 
his  servant.  After  the  attempt  was  dis- 
covered, the  prisoner  came  into  her  mis- 
tress' room  in  the  absence  of  the  prosecu- 
tor. Her  mistress  said  to  her:  "Mary, 
my  girl,  if  you  are  guilty,  do  confess ;  it 
will  perhaps  save  your  neck ;  you  will 


have  to  go  to  prison ;  if  W.  H.  (another 
person  suspected,  and  whom  the  prisoner 
had  charged)  is  found  clear,  the  guilt  will 
fall  on  you."  She  made  no  answer.  Her 
mistress  then  said,  "  pray  tell  me  if  you 
did  it  ?  "  The  prisoner  confessed.  It  was 
contended  on  the  part  of  the  crown,  that 
the  prosecutor's  wife  had  no  authority, 
real  or  apparent,  over  the  prisoner,  so  as 
to  hold  out  any  hope  that  could  influence 
her  to  make  a  false  statement  that  her 
life  might  be  spared,  and,  therefore,  that 
the  confession  was  admissible,  and  Rex  v. 
/ferdwjc^,  Phillipps  on  Ev.  429;  1  Carring- 
ton  &  Payne,  98,  note  ;  and  Rex  v.  Row, 
Russell  &  Kyan,  C.  C.  153,  were  cited. 
Parke,  B.,  reserved  the  point. 

In  Hilary  Term,  1836,  all  the  judges 
present,  Lord  Denman,  C.  J.,  Tindal,  C. 
J.,  Lord  Abinger,  C.  B.,  Parke,  Littledale, 
Gaselee,  and  Williams,  JJ.,  Parke,  Bol- 
land,  and  Gurney,  BB.,  were  of  opinion 
that  the  confession  ought  not  to  have  been 
received.  See  also  Regina  v.  Sarah  Tay- 
lor, 8  Carrington  &  Payne,  733,  post,  p. 
187. 

In  Drew's  case,  8  Carrington  &  Payne, 
140,  coram  Coleridge,  J.,  a  confession  was 
held  inadmissible,  where  the  party  was 
told  that  what  he  would  say  would  be  used 
for  him  or  against  him  on  his  trial,  the 
ground  of  which  decision,  it  has  been  re- 
marked, was  probably  this,  that  "the 
mind  of  man,  especially  the  mind  of  a 
prisoner,  is  more  prone  to  hope  than 
fear."  I'he  (London)  Law  Magazine, 
vol.  27,  p.  340,  in  an  able  article  upon 


1  It  has  been  suggested,  as  likely  to  make  these  pages  practically  more  useful,  that  many 
of  the  cases  should  be  cited  at  some  length,  and  that  the  facts  should  be  given,  at  least  in 
substance,  upon  which  the  decision  was  made,  and  also  the  ground  of  the  decision,  as  re- 
ported in  the  original  cases,  which  are  seldom  accessible  on  circuit.  Counsel  citing  a  case, 
and  the  court  may  thus  judge  of  the  weight  and  application  of  the  authority,  which,  from 
the  summary  and  often  abstract  reference  of  the  text-books,  seems,  in  many  instances,  im- 
possible, without  referring  to  the  cases  themselves.  • 

With  the  same  object  it  is  useful  to  refer,  even  at  the  hazard  of  repetition,  more  than  once 
to  the  same  case,  where  it  bears,  in  its  different  parts,  upon  different  points,  as  is  so  often 
done  by  Mr.  !Fearne  —  no  mean  authority  —  in  his  work  on  Remainders. 

It  is  usually  stated,  where  the  Eeports  furnish  information,  whether  the  prisoner  was  ac- 
quitted or  convicted,  as,  in  the  latter  instance,  when  the  judge  has  admitted  a  confession  in 
evidence,  and  has  not  reserved  a  case  for  the  judges,  it  may  generally  bo  presumed  that  no 
doubt  was  entertained  of  its  admissibility,  and  that  it  was  not  pressed  by  counsel  as  a  case 
fit  to  be  reserved.  " 
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modern  Common-Law  Reports.  But  thia 
depends  upon  the  constitutional  tempera- 
ment of  the  individual.  Tacitus,  a  shrewd 
observer  of  human  nature,  remarks :  For- 
tes et  strenuos,  etiam  contra  Fortunam, 
insistere  Spei ;  timidos  et  ignavos  ad  des- 
perationem  Formidine  properare. 

In  Jones's  case,  Russell  &  Ryan,  C.  C. 
152,  which  came  before  the  judges  on  an- 
other point,  the  prosecutor  said  to  the 
prisoner,  before  the  confession  was  made, 
"  he  only  wanted  his  money,  and  if  he 
gave  him  that,  he  might  go  to  the  devil  if 
he  pleased."  The  confession  was  rejected. 
So  in  Jenkins's  case,  Russell  &  Ryan,  C. 
C.  492,  where  the  prisoner  was  induced 
by  a  promise  from  the  prosecutor  to  con- 
fess his  guilt. 

In  Hearne's  case,  Carrington  &  Marsh- 
man,  109,  on  an  indictment  for  arson,  the 
promise  was,  in  terras,  confined  to  a  dlflFer- 
ent  offence  from  that  for  which  the  prisoner 
was  indicted.  It  was  proved  by  the  pros- 
ecutor, that  soon  after  the  house  was  dis- 
covered to  be  on  fire,  certain  household 
articles  were  found  in  the  sucker  of  the 
pump,  and  witness  said  to  the  prisoner, 
that  if  she  did  not  tell  the  truth  about 
those  things  he  would  send  for  the  consta- 
ble to  take  her,  but  that  he  did  not  say 
any  thing  about  the  fire.  Coltman,  J.,  re- 
fused to  admit  the  eonfession,  on  the 
ground  that  this  was  an  inducement  to 
confess,  and  that  the  transaction  was  really 
all  one. 

In  Mills's  case,  6  Carrington  &  Payne, 
146,  a  constable,  whilst  he  had  the  pris- 
oner in  custody,  asked  him  "  whether  he 
had  committed  the  felony?"  He  denied 
it.  The  constable  then  said,  "  It  is  of  no 
use  for  you  to  deny  it,  for  there  is  the 
man  and  boy  who  will  swear  they  saw  you 
do  it."  Gurney,  B.,  held  this  was  an  in- 
ducement, and  refused  to  receive  the 
statement.  These  words  seem  to  have 
been  construed  by  the  learned  judge  as 
the  same  in  effect,  as  if  the  constable  had 
said,  it  will  be  better  for  you  to  confess  it, 
for  we  can  prove  it,  whether  you  do  or  not. 

In   Shepherd's    case,   7    Carrington   & 

Payne,  579,  a  constable,  who  apprehended 

the  prisoner,  asked  him   "what  he  had 

done  with  the  tap  he  had  stolen  from 
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the  prosecutor's  premises  ?  and  said,  you 
had  better  not  add  a  lie  to  the  crime  of 
theft."  Gaselee,  J.,  after  expressing  some 
doubt,  refused  to  receive  the  confession. 
The  manner  in  which  these  words  were 
used  may  have  been  considered  by  the 
learned  judge,  who  saw  and  heard  the 
wmess,  to  be  of  a  threatening  nature,  and 
calculated  to  lead  the  prisoner  untruly  to 
confess  himself  guilty ;  or  the  words  may 
have  been  deemed  in  effect  the  same,  as 
if  the  constable  had  said,  you  have  com- 
mitted a  theft ;  it  will  be  better  for  you 
not  to  deny  it  —  that  is,  to  confess.  The 
words  viewed  in  this  light,  imply  an  in- 
ducement rather  than  a  threat.  This  case 
has  been  controverted.  See  2  Russell, 
Crim.  Law,  (3d  ed.)  829,  note. 

In  Thomas's  case,  6  Carrington  & 
Payne,  353,  the  words  were,  "you  had 
better  split  and  not  suffer  for  all  of 
them."  t  Patteson,  J.,  rejected  the  evi- 
dence.^These  words  seem  calculated  to 
have  led  the  prisoner  to  suppose  that  he 
would  be  more  mercifully  dealt  with  if  he 
would  confess,  and  might  therefore  induce 
him  to  confess  himself  guilty  of  an  offence 
which  he  had  not  committed.  See  note 
of  the  reporters,  6  Carrington  &  Payne, 
353. 

In  Enoch's  case,  5  Carrington  &  Payne, 
53^  a  constable,  going  to  attend  the  in- 
quest on  the  body  of  the  deceased,  placed 
a  female  with  the  prisoner  to  prevent  her 
from  going  away,  or  laying  violent  hands 
on  herself.  This  person  said  to  the  pris- 
oner, in  the  absence  of  the  constable,  that 
"  she  had  better  tell  the  truth  or  it  would 
lie  upon  her,  and  the  man  would  go  free." 
Parke,  J.,  after  conferring  with  Taunton, 
J.,  refused  to  receive  this  in  evidence. 
He  considered  the  prisoner  as  in  the  cus- 
tody of  the  woman,  who  had  held  out  the 
inducement.  She  was  therefore  to  be 
deemed,  pro  tempore,  as  a  person  in  au- 
thority over  her.  It  has  been  doubted 
whether  the  words  used  to  the  prisoner  in 
this  case,  held  out  either  an  inducement  or 
threat,  having  a  tendency  td  cause  an  un- 
true confession. 

A  female  servant  being  taken  into  cus- 
tody by  a  policeman,  expressed  a  wish  to 
change  her  clothes.    The  policeman  told 
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her  she  might  do  so,  but  must  remain  in 
custody,  and  he  gave  her  into  the  charge  of 
a  Mrs.  A.,  a  married  daughter  of  her  mas- 
ter, but  who  did  not  live  in  her  father's 
house,  and  had  no  control  over  the  pris- 
oner by  reason  of  any  relation  of  master 
or  servant.  While  Mrs.  A.  and  the  girl 
were  alone  together,  and  both  considerfflg 
that  the  latter  was  in  custody,  a  confession 
was  made.  On  a  case  reserved,  the 
judges  were  of  opinion  that  Mrs.  A.  was 
not  a  person  who  had  authority  to  hold 
out  an  inducement  so  as  to  render  the 
confession  inadmissible.  Eegina  v.  Slee- 
man,  1  Dearsly,  C.  C.  269  ;  6  Cox,  C.  C. 
245  ;  22  Eng.  Law  and  Eq.  Kep.  606. 

Of  the  influence  of  a  threat  in  exclud- 
ing a  confession,  the  following  are  exam- 
ples :  Parratt's  case,  i  Carrington  & 
Payne,  570,  where  a  threat  of  committal 
to  prison  was  used  by  the  captain  of  a 
ship  to  a  mariner  on  board  ;  and^homp- 
son's  case,  1  Leach,  C.  C.  (4th  ea.)  291, 
where  the  prosecutor  threatened  to  take 
the  prisoner  before  a  magistrate,  unless  he 
would  give  a  more  satisfactory  account. 
See  also  Shepherd's  case,  7  Carrington  & 
Payne,  579,  already  cited,  ante,  p.  185. 

The  leading  case  upon  the  second 
branch  of  the  above  proposition  as  to  the 
sanction  of  a  person  in  authority,  is  Simp- 
son's case,  1  Moody,  C.  C.  410,  beforenthe 
judges  in  1834,  the  real  import  of  which 
does  not  appear  to  be  correctly  abstracted 
in  the  text-books.  It  is  a  long  case,  and 
it  IS  difficult  to  condense  it  without  losing 
its  true  bearing  ;  -its  substance,  however, 
seems  contained  in  the  following  abstract : 
The  prisoner  was  indicted  for  maliciously 
setting  fire  to  the  house  in  possession  of 
the  prosecutor,  Blackburn.  The  pris- 
oner was  about  fifteen  years  old,  and  was 
a  servant  in  the  prosecutor's  house.  On 
the  morning  after  the  fire,  Mrs.  B.,  the 
mother  of  the  prosecutor's  wife,  (and  who 
lived  a  few  yards  distant,)  told  the  pris- 
oner in  the  prosecutor's  house,  in  the 
presence  of  the  prosecutor's  wife,  the  pris- 
oner's mistress,  who  was  very  deaf,  and  in 
the  presence  of  the  prisoner's  mother,  that 
she  had  better  confess  the  truth,  because 
she  believed  it  was  she  that  fired  the 
house,  and  that  it  would  be  a  great  deal 


worse  for  her  if  she  did  not  confess.  The 
prisoner  denied  it.  On  the  same  day,  she 
was  taken  by  a  constable  before  a  magis- 
trate at  S. ;  and  on  the  following  day,  Mrs. 
B.  met  her,  and  again  charged  her^ — ^she 
again  denied.  Soon  after,  a  witness  (H.) 
came  up  and  joined  them,  and  said  to  the 
prisoner,  "  Don't  be  so  bold  ;  perhaps  you 
will  have  to  go  to  S.  again  to-morrow — pei> 
haps  some  one  will  come  forward  that  saw 
you  do  it."  She  still  denied  it.  He  then  said, 
"  If  you  be  guilty,  go  along  with  Mrs.  B. 
and  beg  your  master  and  mistress's  par- 
don, and  get  away,  and  be  better  in  fu- 
ture, and  we  shall  not  seek  after  you ; 
never  mind  your  wages ;  I'll  give  you  a 
few  shillings  out  of  my  own  pocket."  He 
also  told  her  it  would  be  better  for  her  to 
confess.  After  he  went  away,  Mrs.  B. 
went  with  the  prisoner  to  the  prosecutor's 
house,  and  talked  to  her  about  the  fire  on 
the  way ;  they  then  went  out  of ,  the 
house,  and  after  telling  her,  that  if  she 
went  to  S.  again,  it  would  be  worse  for 
her;  and  repeatedly,  both  on  the  road 
and  also  in  the  house  of  the  prosecutor, 
and  out  of  doors,  that  it  would  be  a  great 
deal  better  for  her  to  confess,  and  a  great 
deal  worse  for  her  if  she  did  not.  She 
said  to  her,  out  of  the  house,  "  now,  you 
lighted  the  bunch  of  matches,  and  put  it 
into  the  thatch."  The  answer  to  the  ques- 
tion was,  "  Yes,  I  did."  Mrs.  B.  then  told 
the  prosecutor's  wife  what  had  passed,  and 
she  then  came  out. 

Counsel  for  the  prisoner  objected  to  her 
answer  being  received,  on  the  ground  that 
after  the  promises  and  threats  held  out,  she 
should  have  been  cautioned.  The  learned 
judge  (Littledale,  J.)  received  the  evi- 
dence ;  but  reserved  the  case  for  the  opin- 
ion of  the  judges.  The  prisoner  was  found 
guilty. 

In  Easter  Term,  1884,  all  the  judges 
met ;  and  they  were  unanimously  of  opin- 
ion, that  the  confession  ought  not  to  have 
been  received,  and  that  the  conviction 
was  bad. 

It  appears  from  the  above  report,  that 
it  was  in  the  prosecutor's  house,  and  in 
the  presence  of  the  prisoner's  mother,  and 
of  the  prisoner's  mistress,  a  person  in  au- 
thority over  her,  and  under  her  implied 
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sanction,  that  the  prisoner  was  told,  in  the 
first  instance,  that  it  -would  be  better  for 
her  to  confess.  So  in  the  conversation 
that  immediately  elicited  the  confession, 
the  inducement  wa|S  held  out  in  the  pros- 
ecutor's house ;  l  and,  although  it  does  not 
appear  distinctly,  whether  the  prosecutor 
or  his  wife  was  then  present,^  the  influence 
caused  by  the  inducement  held  out  on  the 
preceding  morning,  in  the  presence  of  the 
prosecutor's  wife  and  in  his  house,  may 
perhaps  be  considered  to  have  continued. 

That  the  wife  of  the  prosecutor,  where 
she  is  also  the  mistress  of  the  prisoner,  (or, 
in  the  case  of  an  offence  committed  against 
several  persons  in  partnership,  the  wife  of 
one  of  them,  who  assists  in  the  manage- 
ment of  their  business,  Regina  v.  Warring- 
ham,  ante,  p.  167,)  is  considered  as  a  per- 
son in  authority,  is  decided  in  Upchurek's 
case,  before  the  twelve  judges,  already 
cited  ;  and  was  so  held  in  Sarah  Taylor's 
case,  coram  Patteson,  J.,  8  Carrington 
&  Payne,  733.  This  rule,  however,  as  ap- 
pears by  the  text,  (^Regina  v.  Moore,)  does 
not  apply  to  a  case  where  the  charge  against 
the  servant  has  no  relation  to  the  persons  or 
property  of  the  master  or  his  family ;  e.  g., 
to  a  case  of  child  murder,  or  concealment 
of  birth. 

In  Row's  case,  Russell  &  Ryan,  C.  C. 
163,  (1809,)  the  prisoner  was  in  the  custody 
of  a  constable,  when  he  was  advised  by 
his  neighbors  to  tell  the  truth,  and  cop- 
sider  his  family ;  and  it  might,  therefore, 
be  said  that,  prima  facie,  such  advice  was 
given  with  the  implied  assent  or  sanction 
of  the  constable.  But  there  were  proba- 
bly circumstances  in  the  case  which  nega^ 
tived  such  assent,  for  the  ground  on  which 
the  confession  is  reported  as  having  been 
deemed  admissible  by  the  judges  is,  that 
the  advice  was  neither  given  nor  sanc- 
tioned by  any  person,  who  had  any  con- 
cern in  the  business. 

The  admissibility  of  the  evidence  in  this 
case  might,  it  seems,  be  supported  upon 


quite  a  distinct  ground,  the  advice  given  to 
the  prisoner  "to  tell  the  truth,"  not  implying 
either  a  threat,  promise,  or  inducement  to 
confess  himself  untruly  guilty,  unless  the 
words  "  and  remember  his  family,"  can 
be  considered  to  make  a  difierence.  See 
Courts  case,  7  Carrington  &  Payne,  486, 
coram  Littledale,  J.,  post,  p.  189. 

Enoch's  case,  5  Carrington  &  Payne, 
539,  already  cited,  and  which  was  decided 
upon  another  ground,  might  also,  perhaps, 
be  supported  on  this  principle,  that  what 
was  said  to  the  prisoner  by  the  person  in 
whose  custody  she  was  placed  by  the  con- 
stable, might  be  reasonably  presumed  by 
the  prisoner  to  have  been  sanctioned  by 
such  constable. 

So  in  Drew's  case,  8  Carrington  &  Payne, 
140,  coram  Coleridge,  J.,  where  the  in- 
ducement was  held  out  by  the  magistrate's 
clerk,  in  the  presence  of  the  magistrate. 
.  Moody's  case  seems  to  fall  within  the 
same  principle.  2  Crawford  &  Dix,  C.  C. 
(Antrim  Spring  Assizes,  1841,)  347,  an 
indictment  for  poisoning.  A  female  wit- 
ness stated,  that  when  the  prisoner,  a 
young  girl,  was  in  the  police  barracks, 
witnegg  said  to  her,  "  If  any  other  person 
had  to  do  in  the  case,  it  is  better  you 
should  tell."  The  witness  was  not  the 
prosecutrix  ;  nor  did  she  know  whether 
the  prisoner  was  in  the  actual  custody  of 
the  police  at  the  time  or  not.  The  cases 
of  Rex  V.  Enoch,  5  Carrington  &  Payne, 
539,  ante,  p,  185,  and  Rex  v.  Thomas,  6 
Carrington  &  Payne,  353,  ante,  p.  185, 
were  cited  on  the  part  of  the  prisoner. 
The  counsel  for  the  crown  argued  that  the 
statement  was  admissible,  as  neither  threat 
nor  promise  was  held  out  by  the  witness. 
Torrens,  J.,  refused  to  receive  it.  If  the 
ground  of  this  decision  was  the  implied 
sanction  of  the  police,  who  were  present  at 
the  police  barrack  when  the  witness  held 
out  this  inducement  to  the  prisoner,  it 
seems  supported  by  previous  cases. 
The  point  may  be  considered  to  be  set- 


1  Mr.  Greaves  quotes  this  passage,  and  says  :  "  This  is  an  error ;  it  was  after  they  went 
out  of  the  house."    2  Russell,  Crim.  Law,  (3d  ed.)  842,  note. 

2  The  learned  editor,  in  the  same  note,  also  says  :  "  It  is  clearly  to  be  inferred  that  they 
were  not  present ;  for  after  the  prisoner  said  '  I  did,'  Mrs.  B.  told  the  prosecutor's  wife,  and 
she  then  came  out." 
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tied,  that,  although  the  inducement  to 
confess  was  not  actually  offered  by  the  per- 
son in  authority,  if  it  were  held  out  by 
any  one  in  his  presence,  and  he,  by  his 
silence,  sanctioned  its  being  made,  the 
confession  will  be  rejected.  In  Regina  v. 
Luchhurst,  1  Dearsly,  C.  C.  245  ;  6  Cox, 
C.  C.  243 ;  22  Eng.  Law  and  Eq.  Rep. 
604,  (1853,)  the  prisoner  was  indicted  for 
an  unnatural  crime  with  a  mare.  Taylor, 
who  kept  his  mare  in  a  stable  at  an  inn, 
of  which  Willard  was  landlord,  saw  the 
prisoner  in  the  stable  with  the  mare,  un- 
der circumstances  that  made  him  suspect 
the  commission  of  the  offence.  Willard 
and  Taylor  afterwards  went  to  the  pris- 
oner, and  Willard  threatened  to  give  the 
prisoner  in  charge  to  the  police  if  he  did 
not  tell  what  business  he  had  in  Taylor's 
stable.  At  that  time  the  charge  had  not 
been  made  known  to  the  prisoner,  but  it 
was  immediately  afterwards,  and  then  he 
confessed.  The  confession  was  held  to  be 
inadmissible  in  evidence.  Parke,  B.,  de- 
livered the  opinion  of  the  judges  as  fol- 
lows :  "  We,  who  have  considered  this 
case,  are  all  of  opinion  that  the  evidence 
of  Willard,  to  prove  the  confession,  was  not 
admissible.  First  of  all,  there  was  a  threat 
used  by  him,  for  he  says  to  the  prisoner, 
'If  you  do  not  tell  me,  I  will  give  you  in 
charge  of  the  police.'.  It  is  true  that  at 
the  time  the  threat  was  uttered,  it  was  not 
precisely  known  what  the  charge  was,  but 
before  the  prisoner  made  any  confession, 
he  is  told  by  Willard  that  the  charge 
against  him  is  that  he  had  had  connection 
with  the  mare.  Willard,  it  may  be  ob- 
jected, was  not  a  person  having  any  au- 
thority to  hold  out  an  inducement  so  as  to 
render  a  confession  made  after  it  inadmis- 
sible. But  the  threat  was  made  in  Tay- 
lor's presence,  who  was  there  during  the 
whole  interview,  and  it  was  just  the  same 
as  if  it  had  been  made  by  Taylor  himself. 
Now  he  was  the  owner  of  the  mare,  and  a 
likely  person  to  prosecute  him  for  the 
offence.    He  was  therefore   a  person  in 


such  a  situation  that  any  inducement  held 
out  by  him  would  prevent  the  confession 
being  receivable.  We  think  that  this 
confession  was  made  under  an  iudtacement 
of  a  threat  held  out  by  Willard  under 
such  circumstances  as  to  render  it  equiv- 
alent to  a  threat  by  Taylor  himself."  See 
also  Rex  v.  Pountney,  7  Carrington  & 
Payne,  302  ;  Regina  v.  Laugher,  2  Car- 
rington &  Kirwan,  225  ;  The  State  v.  RoV- 
erts,  1  Devereux,  259. 

But  the  threat  or  inducement  held  out 
must  have  reference  to  the  prisoner's  es- 
cape from  the  charge,  and  be  such  as 
would  lead  him  to  suppose,  it  will  be  bet- 
ter for  him  to  admit  himself  to  be  guilty 
of  an  offence,  which  he  never  committed. 

In  Thornton's  case,  before  the  judges, 
where  a  constable  had  harshly  interro- 
gated a  boy  of  fourteen  years  of  age, 
when  under  detention  without  a  warrant, 
and  accused  him  of  tellilig  falsehoods,  and 
in  a  manner  "calculated  to  intimidate"! 
and  made  him  cry,  but  held  out  no  prom- 
ise or  threat  as  to  his  escaping  from  the 
charge  against  him,  the  confession  was 
held  admissible  by  seven  judges  out  of 
ten.  1  Moody,  C.  C.  27,  Trin.  Term, 
1824. 

In  Lloyd's  case,  6  Carrington  &  Payne, 
393,  a  person  said  to  the  prisoner  in  cus- 
tody, his  wife  being  also  in  custody  on 
the  same  charge  in  a  separate  room,  "  I 
hope  you  will  tell,  because  Mrs.  G.  (the 
prosecutrix)  can  ill  afford  to  lose  the 
money."  A  constable  then  said,  "If  you 
will  tell  where  the  property  is  you  shall 
see  your  wife."  Here  an  inducement 
was  held  out,  and  by  a  person  in  author- 
ity. Patteson,  J.,  admitted  the  evidence, 
as  this  was  not  such  an  inducement  to  con- 
fess as  could  exclude  it ;  that  it  amounted 
only  to  this,  that  the  prisoner  should  see 
his  wife  if  he  told  where  the  money  was. 
The  prisoner  was  acquitted.^ 

Thomas's  case  affords  an  instance  of  the 
meaning  of  the  word  "  promise,"  as  it 
affects  a  confession.    The  prisoner  asked 


1  The  words  of  the  learned  judge  (Bayley,  J.)  who  tried  the  case. 

2  So  in  Green's  case,  6  Carrington  &  Payne,  656,  where  the  prisoner,  before  making  the 
confession,  said :'  "  If  his  handcuffs  were  taken  off  he  would  tell."  It  was  remarked  by 
Taunton,  J.,  that  he  believed  no  one  ever  made  a  confession  voluntarily  without  proposing 
to  himself  some  advantage. 
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the  witness  -whether  it  would  be  better  for 
him  to  confess  ?  He  replied  "  it  would 
be  better  for  him  not  to  confess,  but  that 
the  prisoner  might  say  what  he  had  to  say 
to  him,  for  it  should  go  no  further."  The 
prisoner  then  made  a  statement.  The 
prisoner's  counsel  objected  that  this  state- 
ment had  been  obtained  under  a  promise. 
Coleridge,  J.,  admitted  the  confession  in 
evidence,  and  the  prisoner  was  found 
guilty.  The  learned  judge  said,  that  the 
only  proper  question,  whether  the  induce- 
ment held  out  to  the  prisoner  was  calcu- 
lated to  make  his  confession  an  untrue 
one,  and  he  thought  that  what  was  said  by 
the  witness  to  the  prisoner  had  a  contrary 
tendency.     6  Carrington  &  Payne,  853. 

In  Shaw's  case,  6  Carrington  &  Payne, 
872,  after  the  prisoner  had  been  commit- 
ted, another  prisoner  said  to  him,  "  I 
wish  you  would  tell  me  how  you  mur- 
dered the  boy ;  pray,  split."  So,  in  the 
same  case,  the  witness  had  taken  an  oath, 
that  he  would  not  tell  what  the  prisoner 
would  say,  whereupon  the  prisoner  con- 
fessed. Patteson,  J.,  admitted  the  confes- 
sion, as  no  inducement  was  held  out,  that 
it  would  bo  better  for  him  to  confess. 

In  none  of  these  cases  was  any  promise 
made  in  reference  to  the  escape  of  the 
party  from  the  charge  against  him,  or  cal- 
culated to  induce  him  to  say  what  was  un- 
true. In  the  two  latter  cases,  the  promise 
was  not  held  out  by  a  person  in  office  or 
authority  over  the  prisoner,  and,  upon 
that  ground,  which  however  was  not  taken 
by  the  court,  the  confession  was,  as  it  will 
be  seen  hereafter,  admissible.  See  the 
next  proposition. 

In  Court's  case,  7  Carrington  &  Payne, 
486,  it  was  proposed  to  give  in  evidence 
the  examination  of  the  prisoner  before  the 
committing  magistrate,  who  said :  "  No 
inducement  was  held  out  to  the  prisoner 
to  confess.  The  prosecutor  said,  in  the 
prisoner's  presence,  that  he  considered 
him  to  be  the  tool  of  another  person.  I 
then  told  the  prisoner  to  be  sure  to  tell  the 
truth.  He  then  made  the  statement." 
Littledale,  J.,  received  the  evidence,  and 
observed  that  it  could  hardly  be  said  that 
telling  a  man  to  be  sure  to  speak  the 
truth  is  advising  him  to  confess  what  he  is 


really  not  guilty  of  The  object  of  the 
rule  relating  to  the  exclusion  of  confes- 
sions, is  to  exclude  all  confessions  which 
may  have  been  procured  by  the  prison- 
er's being  led  to  suppose  that  it  will  be 
better  for  him  to  admit  himself  to  be  guilty 
of  an  offence  which  he  really  never  com- 
mitted. See  Enoch's  case,  5  Carrington  & 
Payne,  539,  cited  ante,  p.  187. 

Where  the  defendant,  being  in  custody 
on  a  charge  of  setting  fire  to  her  master's 
farm-building,  her  master's  married  daugh- 
ter said  to  her,  "I  am  very  sorry  for  you; 
you  ought  to  have  known  better ;  tell  me 
the  truth,  whether  you  did  it  or  no  ; "  the 
defendant  replied,  "  I  am  innocent ; " 
whereupon  the  other  said,  "Don't  run 
your  soul  into  more  sin,  but  tell  the  truth." 
A  confession  thereupon  made  by  the  de- 
fendant was  held  admissible,  as  there  was 
no  threat  or  inducement*  Regina  v.  Slee- 
man,  1  Dearsly,  C.  C.  269 ;  6  Cox,  C. 
C.  245  ;  22  Eng.  Law  and  Eq.  Kep.  606. 
In  the  case  of  Rex  v.  Harris,  1  Moody, 
C.  C.  841,  (tried  in  1832,)  where  the  ad- 
missibility of  a  parol  confession  was  re- 
served, upon  other  grounds,  for  the  opin- 
ion of  the  twelve  judges,  one  of  the  pris- 
oners said  to  Evans,  (also  a  prisoner,)  in 
the  presence  of  the  magistrate,  and  when 
the  examinations  were  about  to  be  taken  : 
"  Speak  the  truth  ;  you  may  as  well  speak 
the  truth  as  not."  Evans  then  made  a 
statement,  which  was  taken  down  by  the 
magistrate,  and  received  by  Littledale,  J., 
in  evidence.  It  appeared  that  immedi- 
ately previous  to  these  words  being  said 
to  the  prisoner,  the  magistrate  had  said  to 

.  him,  "  You  are  not  obliged  to  say  any 
thing ;  there  is  no  compulsion." 

A  In  Nolan's  case,  1  Crawford  &  Dix,  C. 
C.  74,  a  constable  told  the  prisoner  that 
his  father  had  been  charged  with  the  mur- 
der. He  had  been  previously  cautioned 
not  to  criminate  himself,  as  the  witness 
would  bring  it  all  against  him.  The  pris- 
oner said  he  hoped  no  one  would  be 
charged  with  the  crime  but  himself,  and 
then  made  a  confession.  Doherty,  C.  J., 
having  conferred  with  Torrens,  J.,  admit- 
ted the  confession,  observing,  that  although 
such  announcement  was  likely  to  act  upon 
the  feelings  of  the  prisoner,  he  would  not 
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be  warranted,  on  that  ground,  in  refusing 
to  receive  it. 

In  Cain's  case,  1  Crawford  &  Dix,  C. 
C.  37,  where  the  prisoner  was  indicted 
for  concealing  the  birth  of  her  child,  a 
medical  witness  said  he  examined  the 
prisoner  in  custody,  and  found  that  her 
breasts  were  full  of  milk ;  that  he  asked 
her  whether  she  had  not  recently  had  a 
child,  and  added  that  if  she  refused  to  tell, 
he  would  examine  her  person  more  closely ; 
the  prisoner  then  said  :  "  It  is  unnecessary 
to  examine  me,  for  I  had  a  child."  Tor- 
rens,  J.,  admitted  this  confession,  on  the 
groflnd  that  the  witness  was  endeavoring 
to  ascertain  a  fact  within  his  own  prov- 
ince, and  not  inconsistent  with  the  pris- 
oner's innocence,  and  that  the  declaration 
of  the  witness  was  not  a  threat  within  the 
rule  which  excludes  admissions.  See  this 
case  further,  post,  §  xi. 

In  Wright's  case,  1  Lewin,  C.  C.  48, 
(1830,)  the  magistrate  tqjd  the  prisoner, 
on  his  being  brought  up  for  examination, 
that  "  his  wife  had  already  confessed  the 
whole,  and  that  there  was  quite  enough 
against  him  to  send  a  bill  before  a  grand 
jury."  He  then  asked  him  what  he  had 
to  say  ?  The  prisoner  confessed.  The 
admission  of  this  confession  was  objected 
to.  Parke,  J.,  admitted  it,  observing  that 
"  what  the  magistrate  said  was  rather  a 
caution  than  a  menace." 

There  is  an  earlier  case  of  Hex  v.  Sex- 
ion,  Chetwynd's  Supplement  to  Burn,  title 
Confession',  decided  in  1822,  which  ap- 
pears irreconcilable  with  the  law  as  above 
stated,  but  the  authority  of  that  case  has 
been  questioned.    1  Deacon,  Crim.  Law, 


424,  427 ;  Eoseoe,  Crim.  Ev.  37 ;  2  Russell, 
Crim.  Law,  (3d  ed.)  827,  note.  It  differs  - 
from  other  cases  in  this  circumstance,  that 
the  offer  to  confess  came,  in  the  first  in- 
stance, from  the  prisoner  himself.  The 
prisoner  said  to  the  constable,  "If  you 
will  give  me  a  glass  of  gin,  I  will  tell  you 
all  about  it."  The  officer  gave  the  pris- 
oner two  glasses  of  gin,  and  read  over  the 
confession,  thus  obtained,  to  the  prisoner, 
in  presence  of  a  magistrate,  who  told  him 
that  the  offence  with  which  he  was  charged 
affected  his  life,  and  a  confession  might  do 
him  harm.  The  prisoner  said,  that  what 
had  been  read  over  was  true,  and  signed 
the  paper.  Best,  J.,  considered  both  con- 
fessions inadmissible :  That  "  the  second 
confession  would  have  been  admissible,  if 
the  magistrate  had  told  the  prisoner,  that 
what  he  had  previously  said  to  the  officer 
could  not  be  given  in  evidence  against 
him,  but,  for  want  of  this  information, 
he  might  think  that  he  could  not  make  his 
case  worse  than  he  had  already  made  it, 
and  under  this  impression,  might  have 
signed  the  confession  before  the  magis- 
trate." 

As  to  the  latter  ground  and  the  rejec- 
tion of  the  second  confession,  this  case  has 
not  been  followed  by  recent  cases  ;  i  and 
the  rejection  of  the  first  confession,  which 
was  made  to  the  constable,  is  not  sup- 
ported by  subsequent  authorities.  Even 
if  the  liquor  given  is  sufficient  to  intoxi- 
cate the  prisoner,  and  where  it  is  imputed 
that  it  was  given  for  that  purpose,  it  has 
been  held  (^Spilshury's  case,  7  Carrington 
&  Payne,  187,  per  Coleridge,  J.,^)  that  a 
,  statement  made  by  a  prisoner,  under  such 


1  See  Howes's  case,  6  Carrington  &  Payne,  404.  The  prisoner  was  told  by  the  magistrate, 
that  confessing  would  do  him  no  good ;  but  he  did  not  tell  him  that  his  former  confession  to 
the  constable  would  have  no  effect,  or  that  it  could  not  be  given  in  evidence  against  him. 
Denman,  C.  J.,  admitted  the  confession.  See  also  Lingaie's  case,  Phillipps  on  Ev.  430,  coram 
Bayley,  J. 

2  So  in  Vaughan's  case,  Foster,  240,  5  State  Trials,  S.  C,  for  high  treason,  before  Holt,  C. 
J.,  Treby,  C.  J.,  Ward,  C.  B.,  &c.,  a  statement  by  the  prisoner  of  a  material  fact,  relating  to 
the  principal  question  of  doubt  in  the  case,  whether  the  prisoner  was  a  subject  of  the  king  of 
England,  was  admitted  in  evidence  after  argument,  although  it  appeared  on  cross-examina- 
tion that  it  was  made  on  the  night  the  prisoner  was  arrested,  and  when  ho  was  not  sober. 
Upon  the  next  morning,  he  positively  denied  the  fact  on  his  examination  before  the  magis- 
trate. 
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circumstances,  is  not  therefore  inadmissi- 
ble. It  must  either  be  obtained  by  hope 
or  fear.  The  circumstance  of  his  being 
intoxicated  is  matter  only  of  observation 
by  the  judge  upon  the  weight  that  ought 
to  attach  to  this  statement  when  it  is  con- 
adered  by  a  jury.  It  seems  a  violent  pre- 
sumption, that  two  glasses  of  gin  would 
induce  a  prisoner  untruly  to  charge  him- 
self with  a  capita,l  felony.  The  decision 
is  the  more  remarkable,  as  the  offer  to 
confess  came,  in  the  first  instance,  from 
the  prisoner.  There  was  no  promise  in 
respect  of  the  prisoner's  escape  from  the 
charge,  or  his  being  let  out  of  custody. 
The  principle,  as  is  remarked  by  a  modern 
text-writer,  (1  Deacon,  Crim.  Law,  p.  424, 
note,)  in  which  a  confession  is  inadmissi-ij, 
ble,  is  not,  because  it  is  induced  by  some 
temporary  indulgence  to  the  prisoner,  but 
because  it  is  extracted  by  some  promise  of 
forgiveness,  and  the  hopes  of  escaping 
from  punishment.  The  promise,  there- 
fore, made  by  the  officer  on  this  occasion, 
seems  more  to  have  affected  his  credit  as 
a  witness,  than  to  have  been  such  as 
wholly  to  exclude  the  evidence.  The 
only  proper  question,  as  Mr.  Justice  Cole- 
ridge remarks,  in  a  case  already  cited, 
(^Rex  V.  Thomas,'  7  Carrington  &  Payne, 
346,)  is,  whether  the  inducement  held  out 
to  the  prisoner  is  calculated  to  make  his 
confession  an  untrue  one.  So  Mr.  Jus- 
tice Littledale  remarks  in  another  case, 
Rex  V.  Court,  7  Carrington  &  Payne, 
487.  «  The  object  of  the  tule,  relating  to 
the  exclusion  of  confessions,  is  to  exclude 
all  confessions  which  may  have  been  pro- 
cured by  the  prisoner  being  led  to  sup- 
pose, that  it  will  be  better  for  him  to  ad- 
mit himself  to  be  guilty  of  an  offence, 
which  he  really  never  committed." 

But  the  remarks  of  Best,  J.,  in  regard 
to  the  first  confession,  may,  perhaps,  be 
deemed  extra-judicial,  as  there  was  an- 
other ground  on  which  the  learned  judge 
dwelt  at  greater  length,  and  on  which  the 
confession  was  rejected,  a  circumstance 
not  generally  alluded  to  in  the  text-books. 
The  confession  was  not  taken  down  by  the 
officer  from  the  lips  of  the  prisoner,  but 
written  down  from  recollection,  after  he 
left  the  prisoner.    The  learned  judge  ac- 


cordingly said :  "  We  have  not  the  con- 
fession of  the  prisoner.    We  have  only 
the  officer's  recollection  of  it,  put  into 
writing  when  the  prisoner  was  not  pres- 
ent, and  in  the  language  of  the  officer,  and 
not  in  the  words  used  by  the  prisoner.    If  ' 
a  confession  be  not  taken  in  writing,  we 
must  be  content  with  the  recollection  of 
the  witness  who  proves  it,  because  we  can- 
not have  any  more  certain  account  of  it. 
I  will  receive  nothing  as  a  confession  in 
writing  that  was  not  taken  down  from  the 
mouth  of  the  prisoner  in  his  own  words  — 
nothing,  that  he  says,  that  has  any  rela- 
tion to  the  subject,  being  omitted,  or  any 
thing  added,  (but  as  to  this  remark,  see 
post,  Harris's  case,  1  Moody,  C.  C.  341,) 
excef  t  explanations  of  provincial  expres- 
sions or  terms  of  art.    The  reading  this 
paper  to  the  prisoner,  and'  his  acknowl- 
edgment that  it  was   correct,   does   not 
remove  the  objection.    By  the  change  of 
language,   a    very  different    complexion 
might  be  given  to  the  story  from  what  it 
had  when  it  came  from  the  mouth  of  the 
prisoner,  and  which  he  might  not  discover 
when  it  was  read  over  to  him.    The  lower 
order  of  men  have  but  few  words  to  con- 
vey their  meaning ;  and  they  know  as  lit- 
tle of  expressions,  that  they  are  not  in  the 
habit  of  using,  as  if  they  belonged  to  an- 
other language.    I  will  not  receive  this 
paper  in   evidence;   and  I  hope  that  I 
shall  not  find  a  police  officer  again  em- 
ployed in  preparing,  either  the  depositions 
of  witnesses,  or  the  confessions  of  prison- 
ers."   Alderson,  counsel  for  the  prosecu- 
tion, said,  that  Dallas,  C.  J.,  had  refused 
to  receive,  at  a  former  assize  at  N9rwich, 
a  confession,  because  it  was  not  in  the- 
prisoner's  own  words.    MS.  cited  in  Chet- 
wynd's   Supplement   to    Burn's    Justice, 
title.  Confession,  p.  103. 

A  well-known  writer  on  the  ^aw  of  evi- 
dence, as  administered  in  English  courts 
of  justice,  remains,  "  that  the  cases  are 
probably  rare  in  which  unfounded  self- 
accusations  occur,  or,  at  least,  where  a 
jury  would  be  misled  by  them ;  and  cer- 
tainly the  rule  occasions,  in  a  multitude  of 
Instances,  the  escape  of  the  guilty.  There 
is  a  general  feeling,  which  seems  to  be 
well-founded,  that  the  rule  has  been  ex- 
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tended  much  too  far,  and  been  applied  in 
some  cases  where  there  could  be  no  rea- 
sonable ground  for  supposing  that  the  in- 
ducement offered  to  the  prisoner  was 
sufficient  to  overcome  the  strong  and  uni- 
versal motive  of  self-preservation."  Phil- 
lipps  on  Ev.  424. 

The  Scotch  law  is  much  less  scrupulous 
on  this  subject.  In  a  work  of  high  char- 
acter, on  the  Practice  of  the  Criminal 
Law  of  Scotland,  it  is  said,  that  confes- 
sions are  received  in  evidence,  or  rejected 
as  inadmissible,  according  as  they  are  or 
are  not  entitled  to  credit.  A  free  and 
voluntary,  one  is  entitled  to  the  highest 
credit,  and  therefore  it  is  admitted  as 
proof;  but  where  a  confession  is  extorted 
by  fear,  or  elicited  by  promises,  it  comes 
in  a  much  more  questionable .  shape ;  still 
it  is  admissible  by  our  practice,  leaving 
its  credit  to  be  observed  on  to  the  jury 
by  the  counsel  for  the  prisoner,  if  it  was 
given  under  circumstances  which  throw  a 
doubt  upon  its  credibility.  In  strong  cases 
of  undue  influence  it  should  be  altogether 
set  aside ;  where  the  evidence  of  that 
taint  is  not  so  strong,  it  should  be  received, 
reserving  its  credibility  for  the  jury,  who, 
if  they  do  not  deem  it  worthy  of  credit, 
will  attach  no  weight  to  it  whatever. 

If  a  verbal  confession  has  been  made, 
even  on  a  promise  of  safety  or  protection 
from  the  injured  party,  or  any  one  else, 
except  the  public  prosecutor,  or  those 
acting  fo»  him,  it  may,  in  public  prosecu- 
tions, be  proved  against  the  pannel,  re- 
serving its  weight  and  credibility  for  the 
jury.  The  objection  usually  urged  against 
verbal  confessions  is,  that  they  were  made 
under  a  promise  of  safety  by  some  one 
whom  the  prisoner  was  entitled  to  con- 
sider as  having  a  title  to  interfere  in  the 
matter.  Thus,  nothing  is  more  common 
than  for  a  prisoner  to  confess  (upon  an 
understanding,  express  or  implied,)  to  the 
party  injured,  that  he  ||[POt  to  be  prose- 
cuted ;  and  this  pledge  he  finds  himself 
unable  to  redeem  when  the  case  comes  to 
be  insisted  on  by  the  public  authorities. 
In  such  cases  the  rule  is,  that  if  the  public 
prosecutor,  or  any  person  identified  with 
him,  as  the  procurator  fiscal,  sheriff,  clerk 
of  court,  or  the  like,  have  given  assurance 


of  protection,  the  confession  cannot  be 
given  in  evidence ;  but  that  if  the  private 
party  only,  or  an  officious  third  person, 
as  a  constable  or  sheriff  officer,  or  the 
like,  has  given  such  assurance,  it  cannot 
exclude  the  proof  of  such  confession,  how- 
ever much  and  justly  it  may  weaken  its 
weight  with  the  jury.  The  principle  on 
which  this  is  founded,  is  the  same  as  that 
which  lies  at  the  bottom<of  all  our  rules  on 
the  subject —  namely,  that  it  is  not  in  the 
power  of  a  private  party,  by  any  promises 
or  indiscretions  on  his  part,  to  tie  up  the 
hands,  or  restrain  the  proof  of  the  public 
prosecutor.  By  so  doing  he  may  limit  or 
restrain  himself,  but  he  cannot  affect  those 
to  whom  the  public  administration  of  crim- 
inal justice  is  intrusted. 

In  England  it  is  held  that  a  confession, 
though  extra-judicial,  if  duly  proved,  is  of 
itself,  without  the  aid  of  any  additional 
circumstance,  sufficient  to  warrant  the 
conviction  of  a  prisoner.  This  being  the 
strong  and  decisive  effect  which  they  give 
to  a  confession,  it  is  justly  held  by  them 
that  such  a  confession,  to  be  admissible, 
must  be  jtroved  to  have  been  freely  and 
voluntarily  made ;  and  that  it  becomes 
inadmissible  if  it  is  tainted  by  any  prom- 
ises of  pardon  or  application  of  threats. 
But  the  case  is  widely  different  in  this 
country,  where  no  such  effect  is  given  to 
a  confession,  how  deliberately  and  solemnly 
soever  it  may  have  been  made,  but  is 
only  admitted  as  an  article  of  evidence,  to 
be  taken  into  consideration  with  the  other 
proof  in  determining  on  the  guilt  of  the 
prisoner.  When  such  is  the  law,  it  is  rea- 
sonable that  every  confession,  if  proved  by 
credible  evidence,  should  be  received 
against  the  prisoner ;  provided  always, 
that  it  was  not  elicited  by  fraudulent  or 
deceitful  promises  on  the  part  of  the  pros- 
ecutor ;  and  such  accordingly  is  the  law 
of  Scotland.  It  is  not  to  be  imagined, 
however,  from  this  circumstance,  that 
every  confession  of  a  prisoner  is  to  have 
equal  weight  with  a  jury,  or  that  they  are 
not  entitled,  and  indeed  bound,  to  take 
into  account  all  the  circumstances  under 
which  it  was  given,  and  to  give  little 
weight  to  it,  or  throw  it  out  of  view  alto- 
gether, according  as  these  circumstances 
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appear  to  incline  less  or  more  against  the 
admissions.  2  Alison's  Grim.  Law  of  Scot- 
land, 581,  582. 

Section  II.  A  confession  is  admissible  in 
evidence,  although  an  inducement  is  held 
out,  if  such  inducement  proceeds  from  a 
person  not  in  authority  over  the  prisoner. 

In  Spencer's  case,  7  Carrington  &  Payne, 
776,  (1837,)  Parke,  B.,  said,  there  was  a 
difference  of  opinion  amongst  the  judges 
upon  this  point ;  but  in  a  subsequent  case 
of  liegina  v.  Sarah  Taylor,  8  Carrington 
&  Payne,  734,  (1839,)  in  which  Spencer's 
case  was  cited,  Patteson,  J.,  said:  "It  is 
the  opinion  of  the  judges  that  evidence  of 
any  confession  is  receivable,  unless  there 
has  been  some  inducement  held  out  by 
some  person  in  authority ;  and  in  the  same 
case,  that  learned  judge  said,  that  he 
would  have  received  in  evidence  the  state- 
ment made  by  the  prisoner,  to  one  who 
was  not  the  prosecutor  nor  a  constable, 
nor  in  office  nor  authority,  but  who  had 
said  to  the  prisoner,  '  you  had  better  tell 
how  you  did  it,'  if  the  inducement  had 
been  held  out  by  such  person  alone.''  In 
that  case  the  prosecutor's  wife,  who  was 
also  the  mistress  of  the  prisoner,  having 
been  present  on  the  occasion,  the  learned 
judge  held,  that  as  she  expressed  no  dis- 
sent, she  must  be  taken  to  have  sanctioned 
the  inducement,  and  the  statemBnt  was 
therefore  excluded.  The  cases  of  Rex  v. 
Dunn,  and  Rex  v.  Slaughter,  4  Carrington 
&  Payne,  543,  544,  in  which  Bosanquet, 
J.,  held,  that  '*  any  person  telling  a  pris- 
oner that  it  will  be  better  for  him  to  con- 
fess, will  always  exclude  a  confession  made 
to  that  person,"  were  both  cited  on  this 
occasion. 

In  Dunn's  case,  the  witness,  to  whom 
the  prisoner  wished  to  sell  the  book,  which 
he  was  indicted  for  stealing,  told  him,  "  he 
had   better   tell  where    he  got  it."    In 

Slaughter's  case,  the  confession  was  made 


by  the  prisoner  to  his  fellow  workman, 
who  told  him  "  it  would  be  better  for  him 
to  confess."  But  now  that  the  opinion  of 
the  judges  has  been  expressed,  as  stated 
by  Patteson,  J.,  in  Sarah  Taylor's  case,  it 
seems  that  the  opinion  of  Bosanquet,  J., 
in  the  last  two  cited  cases,  cannot  be  con- 
sidered law.i  See  The  Stale  v.  Potter,  18 
Connecticut,  166,  179. 

Row's  case,  which  was  brought  before 
the  judges  in  1809,  Kussell  &  Ryan,  C.  C. 
153,  is  the  leading  case  upon  the  admissi- 
bility of  a  confession  made  to  a  person  not 
in  authority.  Whilst  the  constable  had 
some  of  the  goods  which  were  stolen,  and 
the  prisoner  in  his  custody  to  take  to  the 
Guildhall  before  the  magistrates,  some  of 
the  neighbors,  who  had  nothing  to  do  with 
the  apprehension,  prosecution,  or  exami- 
nation of  the  prisoner,  officiously  inter- 
fered and  admonished  the  prisoner  "to 
tell  the  truth,  and  consider  his  family," 
which  was  a  large  one.  No  answer  or 
observation  thereon  was  made  by  the  con- 
stable, nor  did  the  prisoner  answer  them ; 
but  he  desired  the  constable  to  call  upon 
him  in  an  hour  at  the  prison,  which  he 
did,  and  there  the  prisoner  made  a  full 
confession.  Chambre,  J.,  received  this 
confession  in  evidence.  The  question 
was  brought  before  the  judges.  Nine 
were  present,  EUenborough,  C.  J.,  Mans- 
field, C.  J.,  C.  B.,  Macdonald,  C.  B.,  Heath, 
J.,  Grose,  J.,  Lawrence,  J.,  Le  Blanc,  J., 
Chambre,  J.  They  agreed  that  the  evi- 
dence was  admissible  and  the  conviction 
right ;  "  because  the  advice  to  confess  was 
not  given  or  sanctioned  by  any  person 
who  had  any  concern  in  the  business." 

In  Oihbons'S  case  the  witness,  who  was 
attending  the  prisoner  in  the  capacity  of 
a  surgeon,  stated  that  he  held  out  no 
threat  or  promise  to  induce  the  prisoner 
to  confess ;  but  that  a  woman,  who  was 
present,  said  she  had  told  the  prisoner  she 
had  better  tell  all,  and  then  the  prisoner 


1  The  same  might  probably  be  said  of  the  opinion  of  Parke,  J.,  after  conferring  with  Lit- 
tledale,  J.,  as  reported  in  Kingston's  case,  4  Camngton  &  Payne,  387,  where  the  inducement 
was  held  out  by  a  surgeon  who  was  called  in  to  attend  the  prosecutrix,  to  wliora  poison  had 
been  administered  — unless  a  person  in  that  character- can  be  considered  a  person  in  author- 
ity, or  unless  the  inducement  was  held  out  in  the  presence,  and  therefore,  under  the  implied 
sanction  of  the  prosecutrix,  which  does  not  appear  in.the  very  short  report  of  the  case. 
VOL.  II.  17 
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made  the  confession  to  the  witness.    Park, 
J.,  after  consulting  with  HuUoek,  B.,  laid 
down,  "that  as  no  inducement  had  been 
held  out  by  the  witness,  to  whom  the  con- 
fession was  made ;  and  the  only  induce- 
ment had  been  held  out,  as  was  alleged), 
by  a  person  having  no  sort  of  authority,  it 
must  be  presumed  that  the  confession  to 
the  witness  was  a  free  and  voluntary  con- 
fession.   If  the  promise  had  been  held 
out  by  any  person  having  any  office  or 
authority,  as  the  prosecutor,  constable,  etc., 
the   case  would  be   different;   but  here 
some  person,  having  no  authority  of  any 
sort,  offioioiisly  says,  you  had  better  con- 
fess.   No  confession  follows ;    but   some 
time  afterwards,  to  another  person,  the 
witness,  the  prisoner,  without  any  induce- 
ment held    out,   confesses.      They    (the 
judges)  had  not  the  least  doubt  that  the 
present  evidence  was  admissible."     The 
prisoner  was  acquitted  on  other  grounds. 
1  Carrington  &  Payne,  97,  coram  Park,  J. 
So   in   Hardwich's  case,  before  Wood, 
B.,  in  1811,  a  confession  made  before  a 
magistrate  was  objected  to  on  the  ground 
that  the  wife  of  the  constable  had  told  the 
prisoner  previously  that   he   had  better 
Confess.    The  learned  judge  admitted  the 
confession.     This,  it  would  seem,  must 
have  been  on  the  ground  that  the  consta- 
ble's wife  was  not  a  person  having  author- 
ity.    1  Carrington  &  Payne,  98,  in  note. 
So  in    Tyler's  case,   1    Carrington   & 
Payne,  129,  tried  before  HuUock,  B.,  in 
1823,  a  confession  made  by  one  of  the 
prisoners  to  a  constable,  was  tendered  in 
evidence ;  it  was  objected  to  by  the  pi'is- 
oner's  counsel,  who  wished  to  show  that 
the  prisoner,  being  locked  up  alone  in  a 
room  at  a  public-house,  was  told  by  a  man 
that  the  other  prisoner  had  told  all,  and 
he  had  better  do  the  same,  to  save  his 
neck ;  and  that,  on  this,  the  prisoner  con- 
fessed.   What  appeared  in  evidence,  how- 
ever, was,  that  the  prisoner  said  that  "  a 
man  had  told  him  he  had  better  tell  all, 
for  the  other  prisoner  had  confessed,  but 
that  he  would  not  say  a  word,  for  he  came 
too  far  north."    HuUock,  B.,  held  that  as 
the  promise,  if  any,  was  by  a   person 
wholly  without  authority,  the  subsequent 
confession  to  the  constable,  who  had  held 


out  no  inducement,  must  be  considered  as 
voluntary.  It  was  admitted,  and  the  pris- 
oner was  found  guilty. 

It  is  true  that  in  these  cases  the  confes- 
sion was  not  made  to  the  person  who  held 
out  the  inducement,  which  has  been  said 
to  make  a  distinction.  Note  to  Gibhons's 
case,  1  Carrington  &  Payne,  98. 

But  the  ground  upon  which  -the  judges 
put  their  decision  in  Sow's  case,  Kussell 
&  Ryan,  C.  C.  153,  is  not  that  the  confes- 
sion was  made  to  one  person,  and  the  in- 
ducement held  out  hy  another,  but  on  the 
ground  that  the  advice  to  confess  was  not 
given  or  sanctioned  by  any  person  who 
had  any  concern  in  the  business. 

The  question  is,  was  the  confession  pro- 
cured by  an  inducement  which  led  the 
prisoner  to  suppose  that  it  would  be  better 
for  him  to  adtnit  himself  to  be  guilty  of  an 
offence  which  he  did  not  commit.  Per 
Littledale,  J.,  7  Carrington  &  Payne,  487. 
If  the  inducement  was  so  calculated,  it 
would  seem  that  the  influence  so  pro- 
duced would  continue  upon  the  mind  of 
the  prisoner,  and  so  render  inadmissible  a 
confession  made  to  another  person,  pres- 
ent when  the  inducement  was  made,  and 
within  an  hour  after  such  inducement  held 
out,  as  was  the  fact  in  Row's  case. 

In  a  note  to  a  recent  edition  of  a  popu- 
lar text-tiook,  the  cases  of  Eex  v.  fjp- 
church,  and  Rex  v.  Simpson,  1  Moody,  C. 
C.  410,  465,  are  cited,  as  if  they  were  au- 
thorities for  rejecting  a  confession,  al- 
though the  inducement  is  held  out  by  a 
person  not  in  authority,  the  word  author- 
ity being  applied  to  parties  having  power 
over  the  prisoner,  as  masters,  etc.  Dick- 
inson's Quarter  Sessions,  by  Sergeant  Tal- 
fourd,  (1841,)  525,  note  (p.)  See  also 
Phillipps  on  Ev.  (8th  ed.)  429.  But  it 
would  appear,  that  in  both  these  cases  the 
inducement  was  held  out  by,  or  with  the 
sanction  of,  a  person  in  authority.  See 
pp.  184,  186,  ante. 

In  Berigan's  case,  1  Irish  Ciro.  E.  177, 
(Cork  Lent  Assizes,  1841,)  the  prisoner 
who,  with  several  others,  was  indicted  for 
a  burglary  and  larceny,  had  sent  the 
Bridewell-keeper  to  a  magistrate,  to  tell 
him  he  had  something  to  communicate  to 
him.    The  magistrate  acted  at  this  inter- 
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view  with  great  caution,  and  warned  the 
prisoner  not  to  say  any  thing  that  would 
criminate  liimself,  as  what  he  said  would 
be  taken  down  in  writing,  and  made  use 
of  against  him  on  his  trial.  The  prisoner 
replied,  he  did  not  care,  as  he  knew  that 
the  witness  knew  all.  Upon  cross-exami- 
nation, it  appeared  that  the  prisoner  had 
been  confined,  after  his  arrest,  in  the 
same  cell  with  another  person  charged 
with  the  same  crime,  who  had  confessed 
and  been  admitted  Queen's  evidence ;  that 
flie  prisoner  was  aware  of  this ;  that  it  was 
to  that  he  alluded  when  he  said,  that  he 
knew  that  the  witness  knew  all ;  and  that 
it  was  from  the  statement  made  by  the 
person  who  had  been  admitted  Queen's 
evidence,  that  the  prisoner  was  examined 
and  his  confession  taken  down.  It  was 
insisted  that,  under  these  circumstances, 
the  confession  was  not  admissible,  as  the 
caution,  given  by  the  magistrate,  did  not 
appear  to  have  had  the  effect  of  removing 
from  tl^p  prisoner's  mind  aU  the  influences 
which  would  have  invalidated  the  confes- 
sion, and  that  there  was  a  reasonable 
cause  to  lead  the  prisoner  to  imagine,  that 
if  he  made  a  confession,  he  would  be  put 
in  the  same  situation  with  the  other  per- 
son who  had  done  so. 

Crampton,  J.,  after  a  lengthened  argu- 
ment, received  the  confession,  observing 
that  the  magistrate  stated,  that  as  far  as 
he  knew,  the  prisoner  came  forward  vol- 
untarily ;  that  a  mere  formal  caution  of  a 
magistrate  would  not  be  sufficient  to  set 
up  a  confession,  if  it  appears  that  such  con- 
fession was  made  under  the  distinct  impres- 
sion of  a  previous  promise  or  threat,  but 
that  it  did  not  appear  that  there  was  any 
previous  inducement  whatever.  If  there 
were  any  threats  made  use  of  before,  or 
any  promises  held  out,  the  distinct  cau- 
tion given  by  the  magistrate  was  sufiicient 
to  obviate  them.  It  was,  in  e2J|pt,  telling 
the  prisoner  that  he  would  get  no  benefit 
from  his  confession,  and  that  he  should, 
consequently,  dismiss  from  his   mind  all 


expectation  of  getting  any,  if  any  such  he 
had. 

In  the  above  case  there  were  similar 
confessions  made  by  all  the  prisoners,  un- 
der circumstances  precisely  similar.  They 
were  accordingly  admitted.  The  prisoner 
was  found  guilty.  It  is  not  improbable 
that,  in  this  ease,  the  prisoner  was  in- 
duced to  make  the  confession,  by  what  his 
fellow  prisoner  had  done,  and  by  his  hav- 
ing been  admitted  as  Queen's  evidence, 
but  no  promise,  threat,  or  inducement  was 
held  out  by  any  person  in  authority,  "  cal- 
culated to  make  his  confession  untrue.'' 
Per  Coleridge,  J.,  Thomas's  case,  7  Car- 
rington  &  Payne,  846. 

The  law,  in  ■  this  respect,  is  stated  in 
modern  text-books  in  terms  which  seem 
at  variance  with  the  preceding  authori- 
ties. Thus  in  a  recent  Treatise  on  the 
Law  of  Evidence,  (2  Starkie,  36,  ed.- 
1842,)  it  is  stated  that  a  confession  can 
never  be  received  in  evidence  where  the 
defendant  has  been  influenced  by  any 
threat  or  promise.i  The  learned  writer 
makes  no  distinction  between  inducements 
by  persons  in  authority  and  by  persons, 
not  in  authority.  In  support  of  this  prop- 
osition he  cites  Warickshall's  case,  1 
Leach,  C.  C.  (4th  ed.)  263  ;  Cowper,  334 ; 
and  2  Hawkins,  P.  C.  ch.  46. 

But  in  Warickshcdl's  case,  at  the  Old 
Bailey,  in  1783,  coram  Nares,  J.,  present 
Eyre,  B.,  the  confession  was  made  after 
promises  of  favor  held  out  by  the  prose- 
cutor, a  person  in  authority ;  and  the  re- 
marks of  the  court  must  be  understood 
accordingly.  This  case,  therefore,  does 
not  appear  to  support  the  proposition. 

In  the  case  cited  by  Mr.  Starkie  from 
Cowper,  334,  Bex  v.  Rudd,  Lord  Mans- 
field says  :  "  The  instance  has  frequently 
happened  of  persons  having  made  confes- 
sions under  threats  or  promises.  The 
consequence,  as  frequently  has  been,  that 
such  examination  and  confessions  have 
not  been  made  use  of  against  them  on 
their  trial."    But  this  observation  of  the 


1  It  is  remarkable,  that  this  work,  though  published  in  the  year  1842,  refers  to  but  few  of 
the  cases  on  the  law  of  Confessions,  decided  since  the  year  1834.  See  an  able  review  of  this 
work  in  The  London  Law  Magazine,  Vol.  27,  p.  152. 
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learned  judge  must  be  understood  secun- 
dum subjectam  materiem  ;  it  was  made  in 
a  case,  where  the  counsel  for  the  defend- 
ant moved  to  have  his  client  bailed,  on 
the  ground  of  her  having  been  admitted 
and  examined  as  a  king's  evidence  by- 
three  magistrates  —  all  persons  in  author- 
ity—  "  under  the  faith  and  confidence  she 
reposed  in  them  ;  and,  taking  it  for  granted 
they  were  perfectly  acquainted  with  the 
duty  of  their  ofBce,"  when  she  "  made  a 
disclosure  of  every  thing  she  knew." 

This  case  then  falls  strictly  within  the 
rule  as  already  submitted,  where  the  in- 
ducement is  held  out  by  a  person  in  office 
or  authority. 

Neither  will  Hawkins  be  found  to  sanc- 
tion the  proposition  in  question.  In  a 
note  in  the  sixth,  and,  perhaps,  in  an  ear- 
lier edition,  but  which  does  not  form  part 
of  the  original  text,  and  is  not  found  in 
the  folio  edition,  it  is  laid  down,  in  refer- 
ence to  "  a  confession  of  the  defendant, 
taken  by  the  common  law,  upon  an  exam- 
ination before  the  Secretary  of  State,  or 
other  magistrates,  for  treason  or  other 
crimes,"  that  "  the  identity  of  these  ex- 
aminations must  be  proved  at  the  trial 
before  they  can  be  read  in  evidence, 
(Summary,  263,)  and  if  they  are  not 
proved,  they  cannot  be  admitted  orally, 
for  a  confession  being  the  strongest  proof 
of  guilt,  requires  the  highest  authenticity, 
(O.  B.  1785,  861,)  and  this  confession 
must  be  without  menace  or  undue  terror. 
2  Hale,  P.  C.  285."  The  writer  of  this 
note  is  speaking  of  a  confession  made  be- 
fore magistrates,  or  persons  in  authority ; 
and  the  passage  in  Hale,  referred  to,  is 
equally  restricted.  It  occurs  in  the  Pleas 
of  the  Crown,  2,  ch.  88,  p.  284.  In  refer- 
ence to  examinations  of  the  person  ac- 
cused, and  informations  against  him,  it  is 
said,  "  but  then,  as  to  the  examination  of 
the  prisoner,  it  must  be  testified  that  he 
did  it  freely,  without  any  menace  or  un- 
due terror  imposed  upon  him ;  for  I  have 
often  known  the  prisoner  disown  his  con- 
fession upon  his  examination,  and  he  hath 
sometimes  been  acquitted  against  such  his 
confession ;  and  the  reason  why  these  ex- 
aminations and  informations  are  allowable 
in  evidence,  under  the  cautions  above  pre- 


mised is,  because  they  are  judges  of  rec- 
ord, etc.,  and  the  informations  before  them 
upon  oath  are  authorized  and  required  by 
act  of  Parliament,  and  they  are  judges  of 
the  crimes  upon  which  informations  are 
taken." 

I  have  given  the  whole  passage,  al- 
though it  is  conversant  about  informations 
taken  against,  as  well  as  confessions,  made 
by  a  prisoner,  to  show  that  the  proposi- 
tion in  Hale  is  not  any  more  than  that  in 
Cowper,  or  in  the  note  to  Hawkins,  an 
authority  for  the  proposition  laid  down  by 
Mr.  Starkie,  nor  opposed  to  the  qualified 
rule  above  submitted. 

It  is  stated,  without  qualification,  in  a 
modern  edition  of  Hawkins,  that  "  the 
human  mind,  under  the  pressure  of  calam- 
ity, is  easily  seduced,  and  is  liable  in  the 
alarm  of  danger  to  acknowledge  indis- 
criminately a  falsehood  or  a  truth,  as  dif- 
ferent agitations  may  prevail.  A  confes- 
sion therefore,"  it  is  said,  "  whether  made 
upon  an  official  examination,  or^n  dis- 
course with  private  persons,  which  is  ob- 
tained from  the  defendant,  either  by  the 
flattery  of  hope,  or  by  the  impressions  of 
fear,  however  slightly  the  emotions  may 
be  implanted,  (O.  B.  1786,  p.  387,)  is  not 
admissible  evidence ;  for  the  law  will  not 
suffer  the  prisoner  to  be  made  the  deluded 
instrument  of  his  own  conviction." 

This  is  not  any  part  of  the  text  of  Haw- 
kins, but  is  introduced  into  the  margin  of 
some  of  the  later  editions.  It  is  also 
found  in  one  of  the  later  editions  of  Gil- 
bert on  Evidence,  and  was  probably  in- 
serted by  the  editor,  LofTt.  It  is  not 
found  in  the  early  editions ;  and  it  is  said 
that,  "  upon  search  in  the  Old  Bailey 
papers,  as  above  cited,  the  passage  in 
terms  is  not  found,  though  the  words  may 
have  been  used  by  Sergeant  Adair,  who 
tried  the  case  referred  to."  In  Gilhani's 
case,  befjBe  the  judges,  1  Moody,  C.  C. 
194. 

Mr.  Justice  Parke  has  said,  as  qited,  1 
Phillipps  on  Ev.  424,  (8th  ed.)  in  note,  that 
"  the  doctrine  of  inducements  has  been 
carried  to  the  verge  of  couMnon  sense;" 
and  unless  a  line  is  drawn,  confining  the 
effect  of  alleged  inducements  to  those  held 
out  by  persons  in  authority,  it  would  seem 
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that  the  doctrine  must  become  -wholly  in- 
definite, and  depend  upon  the  moral  opin- 
ion of  each  individual  judge,  rather  than 
on  a  uniform  and  settled  rule  of  law. 

In  Hall's  case,  a  witness  was  produced, 
who  said  that  the  prisoner  Hall  had  de- 
sired him  to  apply  to  the  justice  to  admit 
him  as  a  witness  for  the  Crown ;  for  "  that 
he  had  not  entered  the  house,  but  had 
only  stood  at  the  door,  while  the  other  two 
prisoners  went  up  stairs  to  commit  the  fel- 
ony." It  was  objected,  that  as  this  con- 
fession was  made  with  a  view,  and  under 
the  hope  of  being  thereby  permitted  to 
turn  King's  evidence,  it  was  not  admissi- 
ble against  the  prisoners,  and  the  learned 
judge  held  that  this  was  not  a  voluntary 
confession,  and  rejected  the  testimony. 
2  Leach,  C.  C.  559,  (ed.  1815,)  in  a  note, 
coram  Adair,  Sergeant.  Stafford  Spring 
Assizes,  1790. 

This  case  is  very  briefly  reported  in  a 
note  of  the  editor  to  Lambe's  case.  It 
does  not  appear  whether  the  statement 
made  by  the  prisoner  was  induced  by  a 
hope  held  out  that  he  would  be  admitted 
King's  evidence ;  nor  does  the  character 
of  the  person,  to  whom  the  confession  was 
made,  appear.  The  prisoner  stated  the 
facts  at  the  same  time  that  he  desired  the 
witness  to  apply  to  have  him  admitted 
king's  evidence.  The  confession  became 
immaterial,  as  a  subsequent  confession 
before  the  magistrates  was  given  in  evi- 
dence, on  which  the  prisoner  was  con- 
victed, and  the  judges  held  the  conviction 
right. 

But  this  case  seems  to  bo  overruled.  It 
has  been  decided,  that  if  a  prisoner  makes 
a  confession  with  the  hope,  held  out  by  a 
person  not  in  authority,  that  he  will  there- 
by be  admitted  as  Queen's  evidence,  the 
confession  will  be  received  against  him. 
Regina  v.  Berigan,  Irish  Cir.  Kep.  177, 
per  Crampton,  J.  And  the  same  result 
will  follow,  though  his  hopes  have  been 


excited  by  a  constable  or  other  officer,  if 
on  the  trial  of  his  accomplices  he  refuses 
to  make  a  full  disclosure,  and  thus  violates 
the  condition  on  which  his  claim  to  favor 
can  alone  rest..  Commonwealth  v.  Knapp, 
10  Pickering,  491-495,  (1830,)  where  this 
point  is  fully  discussed.  See  also  Regina 
v.  Boswell,  Carrington  &  Marshman,  584. 

In  Thompson's  case,  1  Leach,  C.  C. 
(ed.  1815,)  291,  Hotham,  B.,  said  :  "I  do 
not  like  to  admit  confessions,  unless  they 
appear  to  have  been  made  voluntarily,  and 
without  any  inducement.  Too  great  a 
chastity  cannot  be  preserved  on  this  sub- 
ject ;  and  under  the  present  circumstances 
the  prisoner's  confession,  if  it  was  one, 
ought  not  to  be  received."  But  in  this 
case  the  inducement  was  held  out  by  the 
prosecutor,  flie  receiver-general  for  the 
county,  who  had  apprehended  the  pris- 
oner, and  taken  him  to  his  house,  where 
the  alleged  confession  was  made.  The 
words  which  the  witness  had  used  to  the 
prisoner  were,  "  Unless  you  give  me  a 
more  satisfactory  account,  I  shall  take  you 
before  a  magistrate." 

So  in  Cass's  case,  1  Leach,  C.  C.  (ed. 
1815,)  293,  note,  where  the  only  evidence 
was  an  alleged  confession,  Gould,  J.,  told 
the  jury  they  must  acquit  the  prisoner ; 
that  the  slightest  hopes  of  mercy  held  out 
to  induce  him  to  disclose  the  fact  was 
sufficient  to  invalidate  a  confession.  But 
these  remarks  must  be  taken  secundum 
suhjectam  materiem.  The  prosecutor,  in 
the  presence  of  a  constable,  who  was  tak- 
ing the  prisoner  to  a  magistrate,  said  to 
the  prisoner,  "  I  am  in  great  distress  about 
my  irons ;  if  you  will  tell  me  where  they 
are,  I  will  be  favorable  to  you."  1 

In  regard  to  the  proposition  stated  in 
this  section.  Professor  Greenleaf  says: 
"  Mr.  Joy  maintains  the  unqualified  prop- 
osition that  '  a  confession  is  admissible  in 
evidence,  although  an  inducement  is  held 
out,  if  such  inducement  proceeds  from  a 


1  In  a  note  to  the  second  volume  of  Sir  Gregory  Lewin's  Crown  Cases,  125,  the  learned 
editor,  after  «ferring  to  some  of  the  leading  cases  upon  the  subject,  rightly  concludes  "  that 
the  cases  seem  to  establish  the  principle  that  where  a  confession  ia  obtained  through  the 
medium  of  a  suggestion,  made  by  a  person  from  whom  the  prisoner  can  have  nothing  to 
hope  or  fear,  it  ought  to  be  received." 
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person  not  in  authority  over  the  prisoner,' 
and  it  is  strongly  supported  by  the  author- 
ities he  cites,  which  are  also  cited  in  this 
section.  See  Joy  on  Confessions,  sec.  2, 
p.  23-33.  His  work  has  been  published 
since  the  first  edition  of  this  book,  but 
upon  a  deliberate  revision  of  the  point,  I 
have  concluded  to  leave  it,  where  the 
learned  judges  have  stated  it  to  stand,  as 
one  on  which  they  were  divided  in  opin- 
ion."    1   Greenleaf,  Ev.  §  223,  note. 

In  South  Carolina,  it  has  been  held,  that 
where  the  prisoner,  after  due  warning  of 
all  the  consequences,  and  the  allowance 
of  sufficient  time  for  reflection,  confesses 
his  guilt  to  a  private  person,  who  has  no 
control  over  his  person  or  the  prosecution, 
the  confession  is  admissible  in  evidence, 
although  the  person  may  have  ability  and 
influence  to  aid  him.  The  State  v.  Kirhy, 
1  Strobhart,  155,  (1846.)  In  delivering 
the  opinion  of  the  court,  Evans,  J.,  said  : 
"But  where  the  confessions  are  made  on 
inducements  held  out  by  private  persons 
having  no  authority  over  the  prisoner  or 
the  prosecution,  there  seems  to  be  no  sat- 
isfactory conolusfen  to  be  drawn  from  the 
authority  of  decided  cases,  so  as  to  lay 
down  any  definite  rule  which  can  be  ap- 
plied to  the  almost  infinite  variety  of  cases 
which  occur.  The  same  difficulty  does 
not  exist  where  the  confessions  are  made 
to  one  in  authority.  There,  it  is  true,  the 
rule  may  sometimes  fail  of  meeting  the 
truth  on  account  of  the  difference  in  age, 
experience,  and  self-possession,  in  the 
midst  of  the  most  trying  and  difficult  posi- 
tion in  which  man  can  be  placed ;  yet  in 
general,  it  has  been  found  to  be  a  wise 
rule  which  excludes  confessions  made  to 
such  persons ;  and  as  it  is  always  wise  to 
narrow  the  bounds  of  discretion,  whenever 
it  is  practicable,  it  has  been  adoped  as  a 
rule.  But  in  the  case  of  confessions  made 
on  suggestions  of  benefits,  by  private  per- 
sons having  no  authority,  the  difficulty  of 
laying  down  a  more  specific  rule  than  the 
general  one,  that  the  confession  must  be 
voluntary,  has  suggested  the  idea  that  the 
question  is  a  mixed  one  of  law  and  fact, 
and  that  it  must  be  left  in  a  great  degree 
to  the  judge  to  decide  under  all  the  cir- 
cumstances, whether  the  threats  or  induce- 


ments were  such  as  to  overcome  the  mind 
of  the  prisoner.  1  Greenleaf,  Ev.  §  223. 
That  seems  to  be  the  result  to  which  the 
more  modern  cases  lead ;  and  a  late  writer 
on  the  subject  has  come  to  the  conclusion, 
that  a  confession  made  to  a  private  person 
under  inducements  held  out  by  him,  ia 
admissible.  Joy  on  the  Admissibility  of 
Confessions,  §  2." 

Section  III.  A  confession  is  admissible, 
although  it  is  elicited  by  questions  put  to  a 
prisoner   by  a  magistrate,  constable,  or  • 
other  person. 

The  leading  authority  upon  this  is 
Wild's  case,  which  came  before  the  judgea 
of  England  on  a  case  reserved.  1  Moody, 
C.  C.  (1835,)  452.  It  is  very  briefly  no- 
ticed in  the  books  on  evidence,  and  as  it 
is  a  leading  case,  and  appears  to  have 
been  overlooked  in  two  recent  cases,  it  is 
given  here  at  some  length. 

The  prisoner  was  tried  for  the  murder 
of  Elizabeth  Smith,  by  drowning  her  in  a 
pit  filled  with  water.  He  was  a  boy  about 
fourteen  years  old.  Elizabeth  and  her 
sister  Martha,  one  three  years  Qld,  the 
other  one,  were  both  drowned.  The  pris- 
oner was  taken  into  custody  by  a  person 
not  a  constable ;  and  while  in  the  inn,  to 
which  he  had  Been  taken,  several  neigh- 
bors were  in  the  room  and  asked  him 
questions  about  the  children. 

A  witness  gave  the  following  evidence  : 
"  I  told  the  prisoner  to  kneel  down  and 
tell  the  truth.  I  was  present  when  he 
was  taken  up.  Neither  I  nor  the  person 
who  arrested  him  are  constables.  That 
person  took  him  into  the  parlor  and  began 
to  question  him  how  the  children  came  to 
get  into  the  pit;  whether  they  fell  or 
were  put  in  ?  He  said  he  should  not  tell 
them  any  thing  about  it.  The  person  who 
arrested  him,  asked  him  if  he  would  tell 
any  one  else,  if  he  would  go  out  of  the 
parlor  7  The  prisoner  said  nothing.  The 
other  then  went  out.  I  said  to  the  pris- 
oner, now,  kneel  you  down  by  the  side  of 
me  and  tell  me  the  truth.  He  did  kneel 
down.  I  said  I  was  going  to  ask  him  a 
very  serious  question,  and  I  hoped  he 
would  tell  me  the  truth  in  the  presence 
of  the  Almighty.    I  then  said,  Did  these 
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children/all  into  the  pit?  I  heard  him 
say  something.  He  said  he  pushed  one 
in  with  one  foot  and  the  other  with  the 
other,  but  not  purposely.  A  third  person 
asked  him  if  he  had  any  malice  or  re- 
venge ?    He  said  no." 

At  a  meeting  of  all  the  judges  in  Mi- 
chaelmas Term,  1835,  except  Denman,  C. 
J.,  Vaughan,  J.,  Bolland,  B.,  and  Bosan- 
quet,  J.,  they  held  unanimously  that  the 
confession  was  strictly  admissible  ;  but 
they  much  disapproved  of  the  mode  in 
which  it  was  obtained.  The  prisoner  was 
transported  for  life. 

In  this  case  there  was  no  caution  given ; 
the  statement  was  elicited  by  questions, 
and  those  questions  were  put  by  an  unau- 
thorized person. 

In  Thornton's  case,  which  came  before 
the  judges,  1  Moody,  C.  C.  27,  (1824,)  a 
confession  was  held  admissible,  made  by  a 
boy,  only  fourteen  years  old,  to  a  chief 
officer  of  police,  by  whose  directions  he 
had  been  apprehended  without  a  warrant, 
and  obtained  in  answer  to  questions  put 
to  him  by  the  officer,  and  at  a  time  when 
the  boy  had  been  without  food  for  nearly 
an  entire  day.  This  is  a  very  strong  case. 
The  officer  had  ordered  the  prisoner  to 
Bridewell  of  his  own  aul^ority ;  and 
soon  after  said  to  him,  that  "  in  conse- 
quence of  the  falsehoods  he  had  told  and 
the  prevarications  he  had  made,  there  was 
no  doubt  but  he  had  set  the  premises  on 
fire  ; "  and  he  asked  him  "  if  any  person 
had  been  concerned  with  him  or  had  in- 
duced him  to  do  it."  The  prisoner  said 
he  had  not  done  it.  The  officer  replied, 
"  he  would  not  have  told  so  many  false- 
hoods if  he  had  not  been  concerned  in  it ; 
and  he  again  asked  him  if  any  one  had 
induced  him  to  do  it  ?  "  The  boy  then 
began  to  cry,  and  made  a  full  confession. 
In  speaking  of  the  falsehoods,  the. police 
officer  referred  to  an  examination  of  the 
prisoner  he  had  himself  made. 


Bayley,  J.,  thought  it  deserved  consid- 
eration, whether  a  confession  so  obtained, 
when  the  detention  of  the  prisoner  was  per- 
haps illegal,'  and  when  the  conduct  of  the 
officer  was  calculated  to  intimidate,  was 
admissible  in  evidence,  and  reserved  the 
point  for  the  opinion  of  the  judges. 
Seven  judges  held  the  confession  rightly 
received,  on  the  ground  that  no  threat  or 
promise  had  been  used.  Best,  C.  J.,  Bay- 
ley,  J.,  and  Holroyd,  J.,  were  of  a  con- 
trary opinion. 

It  does  not  appear  that  the  prisoner  was 
cautioned  ip  any  way.  The  statement 
was  elicited  by  a  police  officer,  and  by  in- 
terrogatories, and  those  interrogatories 
put  in  a  manner,  and  under  circumstances, 
which  would  seem  calculated  to  intimidate 
so  young  a  boy,  in  such  a  feeble  state  of 
body,  as  he  must  have  been  at  the  time 
from  want  of  food.i 

In  Gihney's  case,  Jebb,  C.  C.  15,  in 
which  the  twelve  judges  of  Ireland,  in 
1822,  held  unanimously  that  the  confes- 
sion was  admissible,  it  was  elicited  by 
questions  put  by  two  constables,  in  whose 
custody  the  prisoner  then  was  on  his  T^y 
to  gaol.  One  asked  him,  "  Did  you  kill 
the  child  ?  "  the  other,  "  Were  you  not  a 
terrible  man  to  do  such  a  thing  ?  "  Both 
these  questions  were  asked  before  the  con- 
fession was  made.  The  constables  told 
him  several  times  before  he  confessed, 
what  a  terrible  offence  he  had  committed 
—  that  it  was  a  terrible  thing  for  a  man 
to  murder  his  own  child. 

In  UpchurcKs  case,  1  Moody,  C.  C.465, 
the  confession  was  mjide  in  answer  to 
questions  put  by  the  mistress  of  the  pris- 
oner; but  this  does  not  appear  to  have 
been  considered  an  objection  to  its  admis- 
sibility in  evidence,  either  by  the  prison- 
er's counsel  or  by  the  learned  judge, 
(Parke,  J.,)  who  tried  the  case.^ 

In  i&rr's  case,  8  Carrington  &  Payne, 
179,  (1837,)  it  appeared  that  a  policeman 


1  At  the  same  assizes  at  which  Thornton's  case  was  tried,  Holroyd,  J.,  held,  that  the  mere 
fact  of  a  confession  being  made  by  a  prisoner  while  in  unlawful  custody,  rendered  it  unavail- 
ing. Ach-oyd  and  Warburton's  case,  1  Lewin,  C.  C.  49.  In  Thornton's  case,  supposing  the 
custody  to  have  been  illegal,  the  officer  had  a  direct  interest  in  eliciting  a  confession  from 
the  prisoner,  to  give  him  an  excuse  for  the  apprehension  or  detainer  of  the  party. 

^  Rejected  on  another  ground,  p.  184. 


200 


LEADING  CRIMINAL  CASES. 


Confessions. 


had  put  questions  to  the  prisoner,  a  fe- 
male, and  had  given  her  no  caution  that 
her  answers  would  be  used  in  evidence 
against  her.  The  confession  was  admitted, 
and  the  prisoner  was  found  guilty.  Parke, 
J.,  said  that  there  did  not  appear  to  have 
been  any  thing  improper  in  the  conduct 
of  the  policeman  ;  though,  treating  it  as  a 
general  question,  it  was  better  that  it 
should  not  be  done,  and  that  he  would 
not,  if  placed  in  such  a  situation,  put  a 
question  to  a  prisoner  without  a  previous 
caution.  The  counsel  for  the  prisoner, 
although  he  animadverted  in  strong  terms, 
when  addressing  the  jury  upon  the  impro- 
priety of  questions  being  so  put  by  a  po- 
liceman, and  argued  that  the  practice  was 
objectionable,  as  the  questions  were  put 
by  persons  for  the  most  part  uneducated, 
and  at  a  time  when  the  party,  to  whom 
they  were  put,  was  in  a  state  of  confusion 
and  alarm  at  being  charged  with  an  act 
of  felony,  did  not  contend  that  the  evi- 
dence was  not  strictly  admissible,  or  that 
the  court  could  reject  it  upon  that  ground. 
In  a  recent  case,  upon  one  of  the  Irish 
cjifuits,  Regina  v.  Francis  Hughes,  Ar- 
magh Spring  Assizes,  1842,  coram  Cramp- 
ton,  J.,  the  case  of  Regina  v.  Patrick 
Hughes  and  Margaret  Hughes  was  cited, 
1  Crawford  &  Dix,  C.  C.  115,  coram,  Do- 
herty,  C.  J.,  as  opposed  to  the  law  above 
submitted.  But  the  point  decided  in  that 
case  was  only  that  the  admission  of  the 
prisoner  did  not  go  to  establish,  that  he 
was  aware  of  the  guilt  of  the  person  whom 
he  was  charged  with  harboring  at  the 
time  when  that  person  remained  in  his 
house.  The  observations  of  the  learned 
judge,  therefore,  on  the  impropriety  of  an 
unauthorized  person,  without  a  previous 
caution,  interrogating  a  prisoner  with  re- 
spect to  his  guilt  or  innocence,  ought  not, 
it  would  seem,  to  be  cited  as  a  decision 
upon  the  admissibility  of  a  confession  so 
obtained.  Those  remarks  were  extra- 
judicial, and  may,  perhaps,  be  understood 
in  the  sense  in  which  Parke,  J.,  in  the 
case  last  cited,  expressed  his  disapproval 
of  police  officers  questioning  a  prisoner 
■without  a  previous  caution ;  and  the 
twelve  judges,  in  WUd's  case,  before 
cited,  expressed  their  disapprobation  of 


the  manner  in  which  the  confession  was 
obtained.  So  Lord  Denman,  C.  J.,  in 
a  recent  case,  speaking  of  magistrates, 
says :  "  That  before  they  receive  a  state- 
ment, they  ought  entirely  to  get  rid  of 
any  impression  that  may  have  before  been 
on  the  prisoner's  mind,  that  the  statement 
may  be  used  for  his  own  benefit."  Ai"- 
nold's  case,  8  Carrington  &  Payne,  621. 

It  may  be  proper  that  the  police  au- 
thorities should  forbid  the  practice  of 
questioning  a  prisoner  by  a  constable ;  and 
it  might  reasonably  induce  caution,  and 
perhaps,  suspicion,  and  a  scrutinizing 
jealousy  in  jurors,  in  investigating  the 
credit  of  a  confession  obtained  by  such 
person  through  such  means  ;  but  the  cases 
before  the  twelve  judges,  both  in  England 
and  Ireland,  already  cited,  seem  to  estab- 
lish that  statements  made  in  answer  to 
questions  put,  without  any  caution,  and 
by  a  person  who  has  no  authority  to  ques- 
tion a  prisoner,  are  admissible  in  evidence. 
Their  admissibility  is  a  question  of  law  — 
it  is  not  for  the  jury,  but  only  for  the 
court.  See  Nuie's  case,  Chetwynd's  ed. 
of  Burn's  Justice,  cited  post. 

In  a  recent  case  upon  one  of  the  Irish 
circuits,  Regina  v.  Devlin,  2  Crawford  & 
Dix,  C.  C^52,  coram  Burton,  J.,  who 
consulted  with  Brady,  C.  B.,  where  a 
prisoner  was  indicted  for  knowingly  hav- 
ing in  his  possession  copies  of  certain  pass- 
words of  the  Eibbon  Societies,  and  a  sub- 
inspector  of  police,  who  found  the  prisoner 
in  custody  in  the  police  barrack,  brought 
him  to  an  out-house  attached  to  the  bar- 
rack and  showed  him  the  papers,  and 
asked  him  whether  he  knew  any  thing 
about  them  —  the  statement  of  the  pris- 
oner was  objected  to,  on  the  ground  that 
it  was  in  answer  to  an  iuterrrogatory  put 
by  an  unauthorized  person,  and  without 
any  caution  or  warning.  Burton,  J.,  is 
reported  to  have  refused  to  admit  the  evi- 
dence. 

It  may  be  remarked  that  in  this  case 
none  of  the  English  authorities  appear  to 
have  been  brought  before  the  attention  of 
that  very  learned  and  eminent  judge.  In 
a  later  case,  Regina  v.  Francis  Hughes, 
coram  Crampton,  J.,  Armagh  Spring  As- 
sizes, 1842,  where  counsel  for  the  pris- 
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oner  objected  to  a  police  constable  being 
asked  what  statement  the  prisoner  made 
to  him  when  in  custody,  as  it  appeared 
that  such  statement  was  in  reply  to  ques- 
tions asked  by  the  constable,  which  he  had 
no  authority  to  ask,  and  was  not  justified 
in  asking,  this  case  and  Margaret  Hughes's 
case,  already  mentioned,  wore  cited  in 
support  of  this  objection.  The  learned 
judge,  (Crampton,  J.,)  said,  "  he  had  fre- 
quently had  occasion  to  decide  this  ques- 
tion ;  and  all  these  cases  had  been  before 
Lim.  The  confession  of  a  man,  to  be  ad- 
mitted, is  not  to  be  extorted  by  fear  nor 
educed  by  flattery ;  but  where  a  prisoner 
voluntarily  gives  it,  it  may  be  received, 
whether  the  questions  be  put  to  him  by  an 
authorized  or  unauthorized  person.  Wher- 
ever the  declauation  is  voluntary  he  would 
receive  it ;  and  that  the  doctrine  in  Wild's 
case  was  the  true  one." ' 

It  appeared  afterwards  that  the  state- 
ment was  made  in  presence  of  a  magis- 
trate to  questions  asked  by  the  constable, 
and  that  the  magistrate  expressly  cau- 
tioned the  prisoner.  It  was  therefore  un- 
necessary to  decide  the  question  ;  but  the 
law,  as  slated  by  the  learned  judge,  seems 
concurrent  with  the  stream  of  authorities. 

In  Regina  v.  Martin,  Armstrong,  Ma- 
cartney &  Ogle,  197,  (1841,)  a  policeman 
who  arrested  the  defendant  asked  him  at 
the  time,  "  had  he  any  of  the  things,"  al- 
luding to  the  stolen  articles.  To  this 
question  the  prisoner's  counsel  objected, 
and  cited  Regina  v.  Devlin,  ubi  supra. 
Burton,  J.,  said :  "  In  that  case,  the  pris- 
oner was  asked  as  to  his  knowledge  of 
passwords,  an  answer  to  which  might, 
without  more,  have  criminated  himself 
under  the  provisions  of  the  act  of  Parlia- 
ment. Besides,  there  the  prisoner  was 
taken  into  a  stable,  and  in  that  retired 
place,  questioned.  It  is  likely  that  a 
judge  would  come  to  the  conclusion,  that 
such  conduct  produced  in  the  prisoner's 
mind  a  degree  of  fear  that  rendered  his 
admission  inadmissible  against  him."    But 


the  authority  of  Devlin's  case  has  recently 
been  questioned.  1  Taylor  on  Ev.  §  636, 
note  (m). 

In  respect  to  confessions  made  to  magis- 
trates, the  word  "  examination "  in  the 
act  seems  to  imply,  that  the  magistrate 
has  a  legal  authority  to  put  questions  to 
the  prisoner,  as  to  the  facts  proved  against 
him. 

The  old  act  of  Philip  and  Mary  also 
required  justices  to  take  the  examinations 
of  prisoners.  A  contemporary  writer,Lam- 
bard,  shows  how  the  law  was  understood 
shortly  after  the  statute  was  passed,  as  he 
contrasts  its  harshness  with  the  mild  spirit 
of  the  common  law.  When  referring  to 
that  statute,  he  says :  "  There  also  you  may 
see,  if  I  am  not  deceived,  the  time  when 
the  examination  of  the  felon  himself  was 
first  warranted  by  our  law ;  for,  at  the 
common  law,  his  fault  was  not  to  be  wrung 
out  of  himself,  but  rather  to  be  proved  by 
others."  Eirenarcha,  ch.  21,  208.  So 
Dalton,  in  his  Country  Justice,  ed.  1635, 
folio,  cap.  Ill,  p.  299,  says :  "  By  the  com- 
mon law,  Nullus  se  ipsum  ienetur  prodere  ; 
neither  was  a  man's  fault  to  be  wrung  out 
of  himself,  no,  not  by  examination  only, 
but  to  be  proved  by  others,  until  the  stat- 
ute of  2  &  3  Ph.  &  M.  ch.  10,  gave  author- 
ity to  the  justices  of  peace  to  examine  the 
felon  himself." 

In  Rees's  case,  7  Carrington  &  Paynei, 
569,  part  of  the  prisonex-'s  statement  was 
made  in  answer  to  questions  put  to  him 
by  the  magistrates ;  but  it  was  afterwards 
read  over  to  him,  and  he  said  it  was 
correct.  J  Lord  Denman,  C.  J.,  received 
the  evidence  notwithstanding  the  objec- 
tion. 

In  Bartletfs  case,  7  Carrington  &  Payne, 
832,  on  an  indictment  for  murder,  the  ex- 
amination of  the  prisoner  before  the  mag- 
istrate was  objected  to,  on  the  ground  that 
it  appeared  as  if  some  parts  of  it  were  in 
answer  to  questions  put  by  the  magistrate. 
BpUand,  B.,  admitted  the  examination,, 
saying,  that  it  could  not  be  rejected  upon 


1  MS.  from  the  short-hand  notes  of  John  Adair,  Esq.,  barrister  at  law,  who  reported  the 
case  for  the  Crown.  See  also  the  opinion  of  the  same  learned  judge,  in  Regina  v.  Martin, 
Armstrong,  Macartney  &  Ogle,' 198. 
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that  ground.  The  prisoner  was  found 
guilty.  ^ 

So  in  an  earlier  case,  Rex  v.  Ellis,  Ky- 
an  &  Moody,  N.  P.  C.  432,  tried  in  1826, 
where  part  of  the  examination  was  elicited 
by  questions  put  by,  the  magistrate,  and 
the  prisoner's  counsel  objected  to  its  ad- 
missibility, on  this  ground,  and  Wilson's 
case  was  cited.  Holt's  N.  P.  C.  597,  where 
Richards,  C.  B.,  was  reported  to  have  re- 
fused to  admit  an  examination  obtained  in 
a  similar  manner,  Littledale,  J.,  admitted 
the  evidence  ;  and  referred  to  a  case,  at 
the  Carlisle  Spring  Assizes,  1824,  cited  in 
Starkie  on  Evidence,  in  which  Mr.  Jus- 
tice Holroyd  had  received  it.  And  see  1 
Greenleaf,  Ev.  (7th  ed.)  §  225,  note. 

Section  IV.  A  confession  is  admissi- 
ble, although  it  is  elicited  in  answer  to  a 
question  which  assumes  the  prisoner's 
guilt,  or  is  obtained  by  artifice  or  decep- 
tion. 

Thus  in  Thornton's  case,  1  Moody,  C. 
C.  28,  a  chief  ofEcer  of  police,  by  whose 
directions  the  prisoner  had  been  appre- 
hended, said  to  the  prisoner  in  custody, 
that  "  from  the  falsehoods  he  had  told,  and 
the  prevarications  he  had  made,  there  was 
no  doubt  but  that  he  had  set  the  premises 
on  fire ; "  and  after  questioning  him 
whether  any  person  had  been  concerned 
with  him,  added,  "  he  would  not  have  told 
so  many  falsehoods  if  he  had  not  been 
concerned  in  it ; "  and  again  asked 
''  whether  any  person  had  induced  him  to 
do  it  ?  "  The  prisoner  then  made  a  con- 
fession .  Seven  out  of  ten  of  the  judges  held 
that  the  confession  was  rightly  received. 

In  Burlerfs  case,  the  prisoner  was  told 
untruly,  and  as  an  artifice,  when  in  gaol, 

•that  his  accomplices  were  in  custody. 
Upon  hearing  this,  which  was  said  to  in- 
duce a  confession,  he  confessed.  The 
confession  was  admitted  in  evidence. 
Cited  in  Phillipps  on  Ev.  427,  as  having 
been  decided  in  Easter  Term,  1818  ;  men- 
tioned also  by  Roscoe  and  by  Starkie,  2, 
23,  note  m,  (ed.  1824)  ;  2,  13,  note  3, 
(ed.  1842,)  who  says  the  conviction  was 
afterwards  approved  of  by  the  judges. 
It  was  also  held  in  this  case,  that  where  a 

■confession  is  made  with  the  view  and  un- 


der the  hope  of  thereby  being'  admitted 
King's  evidence,  and  the*party  afterwards 
refuses  to  give  evidence  on  the  trial  of  his 
accomplices,  he  may  be  convicted  upon 
such  confession.  2  Starkie  on  Ev.  13, 
note  3,  (ed.  1842.) 

In  another  case  before  Littledale,  J., 
Phillipps  on  Ev.  42*7,  a  constable,  in  order 
to  extract  a  confession,  assumed  the  pris- 
oner's guilt,  and  asked  her  "how  she 
came  to  poison  her  uncle?"  The  con- 
fession was  received,  and  the  prisoner  was 
convicted. 

In  Gibney's  case,  Jebb,  C.  C.  15,  al- 
ready cited  on  another  point,  where  the 
twelve  judges  of  Ireland  were  unanimously 
of  opinion  that  the  confession  was  admis- 
sible, the  expressions  used  by  the  consta- 
bles to  the  prisoner,  previous  to  the  con- 
fession, seem  to  assume  his  guilt.  One  of 
them  said,  "  you  must  be  a  very  unhappy 
boy  to  have  murdered  your  own  child,  if 
it  be  the  case."  Another  said,  "  were 
you  not  a  terrible  man  to  do  such  a  thing  ? 
What  a  terrible  offence  you  have  commit- 
ted. It  is  a  terrible  thing  for  a  man  to 
murder  his  o\7n  child." 

But  in  a  recent  case  on  one  of  the  Irish 
circuits,  Regina  v.  Doyle,  coram  Bushe, 
C.  J.,  1  Crawford  &  Dix,  C.  C.  396, 
(1840,)  where  a  police  constable  stated 
that  he  visited  the  prisoner  in  gaol  after 
her  committal;  that  he  cautioned  her 
against  saying  any  thing  which  might 
criminate  herself,  or  be  used  for  the  pur- 
pose of  convicting  her;  and,  that  after 
having  done  so,  he  said  to  her,  "  how  did 
so  much  of  your  blue  come  into  the  child's 
stomach  ?  "  Bushe,  C.  J.,  refused  to  re- 
ceive the  confession  in  evidence. 

It  does  not  appear  that  any  one  of  the 
preceding  cases  was  brought  before  the 
attention  of  the  court  in  this  case,  nor 
upon  what  ground  the  evidence  was  re- 
jected, whether  because  the  answer  was 
elicited  by  a  question  put  by  a  constable, 
or  on  the  ground  that  the  question  assum- 
ed the  prisoner's  guilt.  The  learned  judge 
is  reported  as  having  said,  generally,  that 
the  prisoner's  answer  to  this  interrogatory, 
put  by  the  person  and  in  the  manner 
proved,  was  not  admissible  against  her. 
It   is  submitted,  that   this   case    is  not 
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law.     See  1  Taylor  on  Ev.  §  636,  note 

(0.) 

"  No  prisoner,  as  Lord  Denman,  C.  J., 
remarks  in  Arnold's  case,  8  Carrington 
&  Payne,  622,  ought  to  be  entrapped 
into  making  a  statement ;  "  but  where 
the  confession  is  voluntary,  and  after 
a  distinct  caution  from  the  officer  not 
to  say  any  thing  which  may  criminate, 
or  be  used  for  the  purpose  of  conviction, 
it  would  seem  that  there  is  no  inducement 
held  out  to  the  prisoner  to  confess  himself 
untruly  guilty,  which  is  the  test  of  the 
admissibility  or  inadmissibility  of  a  con- 
fession. 

Mr.  Phillipps,  in  commenting  upon  a 
case,  where  evidence  similar  and  stronger 
in  degree  was  admitted,  observes :  "  There 
was  no  reason  to  suppose,  which  is  the 
main  point  to  be  considered,  that  the  in- 
ducement held  out  was  calculated  to  make 
the  confession  an  untrue  one."  Phillipps 
on  Ev.  427. 

Section  V.  A  confession  is  admissible, 
although  it  does  not  appear  that  the  pris- 
oner was  warned  that  what  he  said  would 
be.  used  gainst  him,  or  although  it  ap- 
pears that  he  was  not  so  warned. 

As  to  the  examination  of  a  prisoner  by 
a  magistrate,  the  statute  does  not  require 
that  it  should  appear  upon  the  examina- 
tion that  the  magistrate  gave  any  caution 
to  the  witness,  9  Geo.  4,  ch.  54,  §  2  ;  i  and 
if  the  prisoner  has  signed  it,  it  is  not  nec- 
essary to  produce,  on  the  part  of  the  pros- 
ecution, either  the  magistrate  before  whom 
it  was  taken,  or  the  clerk  who  wrote  it 
down,  to  state  that  a  caution  was  given. 
Proof  of  the  signature  of  the  prisoner  and 
of  the  magistrate  is,  strictly,  sufficient. 
Hopes' s  case,  7  Carrington  &  Payne,  136, 
coram  Vaughan  and  Patteson,  JJ. ;  Tay- 
lor's case,  Ibid.  138,  coram  Patteson,  J. ; 
Rees's  case.  Ibid.  569,  coram  Lord  Den- 
man, C.  J. ;  Foster's  case,  7  Carrington  & 
Payne,  148,  coram  Alderson,  B. ;  Pikes- 
ley's  case,  9   Carrington   &  Payne,  124,^ 


coram  Parke,  B.  See  also  what  Abbott, 
C.  J.,  says  in  Spencer's  case,  1  Carrington 
&  Payne,  261,  and  2  Russell,  (2d  ed.) 
659.  In  Foster's  case,  7  Carrington  & 
Payne,  149,  Bosanquet,  J.,  and  Alderson, 
B.,  said,  in  reference  to  Lord  Hale's  doc- 
trine, 2  P.  C.  52,  284,  that  it  could  not  be 
intended  that  the  magistrate  or  his  clerk 
must  be  called,  on  account  of  their  office ; 
but  that  any  one  who  could  show  that  the 
examination  was  duly  taken  would  be 
sufficient.  Parke,  B.,  in  PiTcesley'^ase, 
9  Carrington  &  Payne,  124,  (Nov.  1839,) 
says,  in  respect  of  depositions  against  a 
prisoner,  "  that  in  so  serious  a  case  "  (the 
prisoner  was  indicted  for  an  unnatural 
offence,)  "  it  was  very  desirable  the  mag- 
istrate should  be  present,  although,  in 
point  of  law,  it  was  not  necessary." 

In  Court's  case,  7  Carrington  &'Payne, 
487,  the  magistrate,  before  whom  th*e 
examination  was  taken,  only  said,  he 
held  out  no  inducement  to  the  witness 
—  he  told  him  "  to  be  sure  to  tell  the 
truth."  Littledale,  J.,  received  it  in  evi- 
dence. 

So  in  confessions  made  to  constables  or 
others,  it  is  not  only  unnecessary  to  prove, 
on  the  part  of  the  prosecution,  in  order  to 
render  a  confession  admissible,  that  the 
prisoner  was  cautioned,  or  told  that  what 
he  would  say  would  be  used  in  evidence 
against  him ;  but  suQh  confession,  if  vol- 
untary and  free,  is  admissible,  although  it 
appears  that  he  was  not  cautioned. 
Thornton's  case  and  Wildes  case,  before 
the  judges,  already  cited,  establish  this. 

In  Long's  case,  6  Carrington  &  Payne, 
179,  where  the  constable,  on  taking  the 
prisoner,  told  her  that  "  the  charges  were 
made  against  her  by  the  accessary,  and 
that  there  was  a  serious  oath  against  her 
that  she  Jiad  set  fire  to  the  ricks,"  where- 
upon the  prisoner  made  a  statement,  it  is 
evident,  from  thg  report  of  the  case,  that 
no  caution  was  given.* 

In  Eichards's  case,  5  Carrington  & 
Payne,  318,  a  confession  was  received, 


'  See  also  the  form  in  Hayes's  Digest  of  the  Criminal  Statute  law  of  Ireland,  (ed.  1842,) 
259. 
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made  to  a  constable  without  any  cau- 
tion, -whilst  he  had  the  prisoner,  a  girl 
of  about  fifteen  years  of  age,  in  his  cus- 
tody, and  was  taking  her  to  a  meeting  of 
the  magistrates,  although  an  inducement 
to  confess  had  been  held  out  to  the  pris- 
oner on  the  preceding  evening  by  the 
prosecutrix. 

In  Gihney's  case,  Jebb,  C.  C.  15,  17, 18, 
20,  already  cited  on  another  point,  it  ap- 
peared that  the  constable,  in  answer  to 
wh^  question  the  confession  was  elicited 
from  the  prisoner  in  custody,  did  not  tell 
the  prisoner  that  what  he  said  he  would 
give  in  evidence ;  nor  was  he  told  the 
consequences  of  such  confession ;  and  one 
of  the  constables  said,  in  his  examination 
on  the  trial,  that, he  believed  the  prisoner 
was  not  aware  that'  it  would  be  given  in 
evidence  against  him;  but  as  neither 
threat  nor  hope  was  held  out,  the  judges 
were  unanimously  of  opinion  that  the  con- 
fession was  rightly  received. 

In  the  case  of  Rex  v.  Magill,  on  an  in- 
dictment for  felony,  the  confession,  taken 
by  a  magistrate  on  an  examination  of  the 
prisoiier,  was  received,  although  the  mag- 
istrate admitted  he  had  not  warned  the 
prisoner  of  the  legal  consequences  of  mak- 
ing such  statement.  MacNally  on  Evi- 
dence, 38,  Trin.,  Summer  Assizes,  1799, 
coram  Chamberlain,  J.  This  case  is  re- 
ferred to  in  Phillippjon  Evidence.  So  in 
Layer's  case,  8  Modern,  89  ;  16  Howell's 
State  Trials,  215,  cited  in  Lambe's  case, 
2  Leach,  C.  C.  (4th  ed.)  559,  it  does  not 
appear  that  any  caution  was  given  to  the 
prisoner  before  the  Privy  Council. 

The  practice  of  telling  a  prisoner  not 
to  say  any  thing  to  criminate  himself, 
is  not  recognized  by  law.     In  Arnold's 


Denman,  C.  J.,  says,  "  The  frequent 
warnings  given  to  prisoners  not  to  say 
any  thing  that  may  criminate  themselves 
renders  it  necessary  for  me  to  set  right  a 
prevalent  error  on  this  subject."  The 
proper  course  of  proceeding  on  the  part 
of  the  magistrate  is  thus  stated  by  Gur- 
ney,  B.,  in  Greene's  case,  5  Carrington 
&  Payne,  312:  To  dissuade  a  prisoner 
from  confessing  is  wrong.  He  ought 
to  be  told  that  his  confession  will  not 
operate  at  all  in  his  favor ;  that  he 
must  not  expect  any  favor  because  he 
makes  a  confession ;  that  if  any  one  has 
told  him  it  will  be  better  'for  him  to  con- 
fess, or  worse  if  he  does  not,  he  must  pay 
no  attention  to  it ;  and  that  any  thing  he 
says  to  criminate  himself  will  be  used  as 
evidence  against  him  on  his  trial.  After 
that  admonition  he  ought  to  be  left  en- 
tirely to  himself,  whether  he  will  make 
any  statement  or  not ;  but  he  ought  not 
to  be  dissuaded  from  making  a  perfectly 
voluntary  confession,  because  that  is  shut- 
ting up  one  of  the  sources  of  justice. 

So  in  Arnold's  case,  Lord  Denman,  C. 
J.,  says,  a  prisoner  is  not  to  be  entrapped 
into  making  a  statement ;  but  when  he  is 
willing  to  make  one,  it  is  the  duty  of  mag- 
istrates to  receive  it ;  but  magistrates,  be- 
fore they  do  so,  ought  entirely  to  get  rid 
of  any  impression  that  may  have  been 
before  on  the  prisoner's  mind  that  that 
statement  may  be  used  for  his  own  bene- 
fit ;  and  the  prisoner  ought  also  to  be 
told  that  what  he  thinks  fit  to  say  will 
be  taken  down,  and  may  be  used  against 
him  on  his  trial.  8  Carrington  &  Payne, 
622. 

An  omission,  however,  in  this  respect, 
will  not,  as  appears  from  the  preceding 


case,  8'  Carrington  &  Payne,  622,  Lord    cases,  render  a  confession  inadmissible.i 


i^It  is  remarked  in^jrespect  of  the  law  of  evidence  as  administered  in  England,  and  con- 
trasted with  that  of  other  countries,  that  "  those  English  justices  of  peace,  who  seem  alarmed 
at  the  Jeast  chance  of  hearing  truth  from  a  culprit,  and  so  earnestly  entreat  him  to  disclose 
nothing  that  can  over  tend  to  bring  guilt  homo  to  him,  are  rather  to  be  admired  for  roman- 
tic generosity  than  for  wisdom,  or  any  beneficial  consequences  resulting  from  that  conduct 
to  the  public.  Innocence  may  be  deprived  of  great  advantages  if  deterred  from  promptly 
telling  its  own  unvarnished  tale.  To  keep  hack  full  information  is,  in  some  events,  nearly 
equivalent  to  confessing  guilt ;  and  the  warning,  which  prevents  the  story  from  being  related 
at  the  earliest  moment,  may  prevent  it  from  producing  at  any  time  its  just  effect.    But  sup- 
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Section  VI.  A  confession  is  admissi- 
ble, where  it  is  induced  by  spiritual  ex- 
hortation or  persuasion  to  confess,  not 
held  out  with  any  view  of  temporal  ben- 
efit. 

The  ease  of  Rex  v.  Hadford  seems  at 
variance  with  this  position.  Coram  Best, 
C.  J.  Exeter  Summer  Assizes,  1823, 
cited  by  Mr.  Moody,  {ex  relatione  Cole- 
ridge,) counsel  for  the  prisoner,  in  Gil- 
ham's  case,  before  the  judges,  1  Moody,  C. 
C.  197.  It  appeared  that  a  clergyman 
had  prevailed  on  the  prisoner  to  confess, 
by  dwelling  on  the  hoinousness  of  the 
crime  with  which  he  was  charged,  and  the 
denunciations  of  Scripture  against  it,  with- 
out giving  him  any  caution  that  his  con- 
fession would  be  used  in  evidence  against 
him.  The  learned  judge  refused  to  allow 
the  clergyman  to  state  the  confession,  say- 
ing, that  he  thought  it  dangerous  after  the 
confidence  thus  created,  which  would 
throw  the  prisoner  ofi'  his  guard,  and  after 
the  impression  thus  produced,  to  allow 
what  he  then  said  to  be  given  in  evidence 
against  him. 

This  case  was  decided  on  the  Western 
Circuit;    but    it  is   said,  in    argument,! 


that  the  case  was  not  decided  on  the 
ground  above  stated,  but  that  the  learned 
judge  thought  it  was,  in  that  case,  im- 
proper in  the  clergyman  to  violate  the 
confidence  reposed  in  him  by  the  prisoner, 
and  he  expressed  a  strong  opinion  to  that 
effect,  and  as  the  evidence  was  not  wanted 
for  the  crown,  it  was  not  pressed,  and  the 
prisoner  was  convicted  without  it.2 

It  seems  difficult  to  maintain  this  case 
on  the  ground  first  above  stated,  that,  be- 
cause "  a  confidence  is  created  "  between 
the  clergyman  and  the  prisoler,  and  be- 
cause the  prisoner  "  is  thus  thrown  off  his 
guard,"  his  confession  is  not  admissible  in 
evidence.  It  has  been  held,  that  although 
a  witness  says  to  the  prisoner,  that  the 
confession  shall  go  no  further,  {Thomas's 
case,  7  Carrington  &  Payne,  345,)  or  even 
takes  an  oath  that  he  will  not  mention 
what  the  prisoner  says,  (Shaw's  case,  6 
Carrington  &  Payne,  373,)  and  thus  in- 
duces him  to  confess,  this  does  not  make 
the  confession  inadmissible,  although  a 
confidence  is  thus  created  in  the  mind  of 
the  prisoner,  and  he  is  thrown  off  his 
guard.  See  Commonwealth  v.  Knapp,  10 
Pickering,  485,  491. 


posing  that  the  culprit,  eager  for  his  release,  should  choose  to  commit  himself  by  falsehoods, 
or  betray  real  facts,  which  go  to  his  conviction,  we  cannot  conceive  that  any  harm  is  done. 
Between  the  opposite  methods  of  compulsive  interrogation  and  an  indiscriminate  injunction 
of  silence,  common  sense  suggests  a  middle  course,  which  leaves  the  party  to  judge  and  act 
for  himself.  If  he  is  blessed  with  self-command,  and  is  in  possession  of  the  means  of  at 
once  refuting  his  pursuers,  why  should  his  vindication  be  delayed  ?  But  as  he  may  be  in- 
competent to  do  so,  or  unprovided  with  the  necessary  proofs,  let  him  be  calmly  told  by  the 
magistrate  that  no  unfair  inference  will  be  drawn  from  his  reserving  his  defence  for  a  more 
convenient  season." — Edinburgh  Review,  March,  1824. 

1  Sir  William  Webb  FoUett,  in  argument  in  support  of  the  conviction  in  Gilham's  case,  1 
Moody,  C.  C.  202. 

^  In  Rex  V.  Sparkes,  on  an  indictment  for  a  capital  offence,  tried  by  BuUer  on  the  North- 
ern Circuit,  the  prisoner,  a  Boman  Catholic,  had  made  a  confession  before  a  Protestant  cler- 
gyman, which  was  admitted  in  evidence  on  the  trial,  and  the  prisoner  was  convicted  and 
executed.  This  case  is  cited  by  Garrow  in  Dubarre  v.  Livetle,  1  Peake,  N.  P.  C.  109,  at 
Guildhall,  1791.  Lord  Kenyon,  C.  J.,  who  tried  the  latter  case,  said  that  he  should  have 
paused  before  he  admitted  that  evidence.  In  Broad  v.  Pitt,  3  Carrington  &  Payne,  519, 
Best,  C.  J.,  said,  that  the  pnvilege  of  not  disclosing  communications,  does  not  apply  to  cler- 
gymen ;  "  but,"  he  added,  "  I,  for  one,  will  never  compel  a  clergyman  to  disclose  communi- 
cations made  to  him  by  a  prisoner;  but  if  he  chooses  to  disclose  them,  I  shall  receive  them 
in  evidence."  This  observation  was,  however,  extra-judicial.  The  learned  judge  added  fur- 
ther :  "  The  case  of  privilege  does  not  apply  to  clergymen  since  the  decision  the  other  day 
in  Gilliam's  case;"  Carr.  Suppl.  61.  Qucere  —  Was  tliis  point  decided  in  Gilham's  case, 
I  Moody,  0.  C.  197 1 
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The  true  '  question  seems  to  be,  does 
sucB  confidence  render  it  probable  that 
the  prisoner  should  be  thus  induced  un- 
truly to  confess  himself  guilty  of  a  crime 
of  which  he  was  innocent  ? 

The  object  with  which  the  law  admits  a 
confession  in  any  case  in  evidence  is  to 
obtain  truth.  The  only  ground  on  which 
a  confession  is  rejected  is,  that  the  circum- 
stances under  which  it  was  obtained  have 
a  tendency  to  falsehood ;  and  therefore 
the  object  with  which  it  is  admitted,  in- 
stead of  beiSg  secured,  is  likely  to  be  frus- 
trated. If  any  hope  or  fear  acts  upon  the 
mind  of  a  prisoner,  and  induces  him  to 
make  an  untrue  confession,  such  confes- 
sion is  more  likely  to  defeat  than  to  secure 
the  ends  of  justice.  But  if  a  confession 
flows,  in  the  language  of  the  court  in  War- 
rickshaU's  case,  1  Leach,  C.  C.  263,  (ed. 
1815,)  "from  the  strongest  sense  of  guilt, 
it  is  admitted  as  proof  of  the  crime  to 
which  it  refers."  It  seems  difficult  to 
imagine  that  a  man  under  spiritual  con- 
victions, and  the  influence  of  religious 
impressions,  would  therefore  confess  him- 
self guilty  of  a  crime  of  which  he  was  not 
guilty ;  or  that  a  man,  under  a  strong 
sense  of  his  spiritual  relations  with  God, 
could  hope  to  please  God  by  a  falsehood ; 
that  "  a  confidence  created  "  between  him 
and  his  pastor,  or  the  "  being  thrown  off 
his  guard  "  by  this  confidence,  should  in- 
duce him —  not  to  confess,  (that  it  might 
naturally  do  if  he  were  guilty,)  but  induce 
him  to  confess  falsely.  ,  Such  spiritual  con- 
victions, or  spiritual  exhortations,  seem, 
from  the  nature  of  religion,  the  most 
likely  of  all  motives  to  produce  truth. 
They  are,  therefore,  of  a  class  entirely 
different  from  those  that  exclude  confes- 
sions. A  confession  is  excluded  because 
the  motive  which  induces  it  is  calculated 
to  produce  untruth  —  because  it  is  likely 
to  lead  to  falsehood.  If  temporal  hopes 
exist,  they  may  lead  to  falsehood.  Spirit- 
ual hopes  can  lead  to  nothing  but  truth. 

A  writer  of  character  on  the  criminal 
law  of  Scotland  observes,  in  reference  to 
this  subject,  (2  Alison  on  the  Crim.  Law 
of  Scotland,  586,)  "If  confessictas  are 
made  to  a  gaoler  or  magistrate  in  conse- 
quence of  the  exhortations  of  a  clergy- 


man, these  are  rightly  received  as  evi- 
dence, because  law  cannot  inquire  into 
the  conscientious  motives  which  may  in- 
fluence- a  guilty  man  to  unburden  his  con- 
science." The  object  of  the  rule  relating 
to  the  exclusion  6f  confessions,  is  to  ex- 
clude all  confessions  which  may  have  been 
procured  by  the  prisoner  being  led  to 
suppose  that  it  will  be  better  for  him  to 
admit  himself  to  be  guilty  of  an  offence 
which  he  really  never  committed.  Per 
Littledale,  J.,  7  Carrington  &  Payne,  487. 

Upon  principle,  therefore,  it  would  seem 
that  the  opinion  of  the  learned  judge  in 
Radford's  case  is  not  law ;  but  there  is 
very  high  authority  upon  this  question. 
Rex  V.  Gilliam  is  the  leading  case,  1  Moo- 
dy, C.  C.  187,  (1828).  It  is  not  accu- 
rately abstracted  in  any  of  the  text-books, 
and  is  therefore  given  here  at  some  length. 
The  prisoner  was  tried  and  convicted  for 
murder.  He  had  been  examined  as  a 
witness  at  the  inquest  on  Monday,  and 
was  examined  before  the  mayor  at  several 
times.  The  day  afler  he  was  apprehended, 
which  was  on  Wednesday  morning,  sev- 
eral articles  belonging  to  the  person  in 
whose  house  the  prisoner  and  deceased 
had  lived  as  servants,  were  found  in  a 
room  hired  by  the  prisoner ;  and  being 
opened  in  the  town-hall,  in  presence  of 
the  prisoner,  he  went  to  the  gaoler  and 
said :  "  Well,  they  will  hang  me  for  this, 
I  know ;  but  I  thank  God  I  am  innocent 
of  the  murder."  The  gaoler  said  to  him : 
"Don't  add  lies  to  crime."  On  the  fol- 
lowing morning  the  gaoler  said  to  the  pris- 
oner, who  appeared  very  much  distressed, 
that  he  should  not  be  doing  his  duty  if  he 
did  not  tell  him  that  it  was  his  firm  opin- 
ion that  he  was  the  man  who  did  the  deed. 
The  prisoner  clasped  his  hands  together ; 
the  gaoler  Said  "  It  is  done  now,  and  can- 
not be  helped."  The  prisoner  said,  "No, 
it  cannot." 

The  gaoler,  after  pointing  out  to  the 
prisoner  sever*!  passages  in  the  Church 
of  England  prayer-book,  particularly  the 
opening  sentences  of  the  service,  told  him 
if  he  wished  to  have  a  spiritual  adviser  he 
would  endeavor  to  get  him  one.  After 
some  conversation,  the  prisoner  expressed 
a  wish  to  see  the  chaplain  of  the  gaol. 
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The  chaplain  asked  him  why  he  sent  to 
him  ?  The  prisoner  answered,  to  read 
and  pray  with  him.  The  chaplain  then 
explained  to  him  the  nature  of  true  re- 
pentance, and  that  it  was  not  a  mere 
acknowledgment  of  sin,  but  a  deep  search 
into  ourselves,  and  when  we  found  our- 
selves defaulters,  to  confess  the  same  be- 
fore God.  He  told  him  also  that  before 
God  it  would  be  better  for  him  to  confess 
his  sins.  On  his  examination  as  a  witness 
in  the  case,  he  said  that  he  mentioned 
"before  God"  every  time  he  used  the 
word  "  confessing."  He  also  told  him 
that,  next  to  confessing  before  God,  a 
most  important  part  of  the  duty  of  repent- 
ance was  to  repair,  by  all  means  in  his 
power,  the  injuries  he  had  done  to  his  fel- 
low-creatures, and  any  injury  done  to  the 
laws  of  his  country.  These  matters  were 
urged  upon  religious  considerations,  and 
on  assurance  that  such  confessions  would 
be  of  spiritual  benefit,  and  would  tend  to 
the  acceptance  of  the  prisoner  with  God. 
As  he  read  part  of  the  communion  service 
to  the  prisoner,  who  seemed  extremely 
agitated,  he  thought  that  the  prisoner  was 
on  the  point  of  making  some  immediate 
communication  to  him,  and  asked  him  if 
he  would  send  for  the  gaoler,  meaning  it 
■with  a  view  of  the  prisoner  making  a  com- 
munication to  the  gaoler,  because  he  con- 
sidei'ed  he  had  made  a  great  impression 
on  the  prisoner.  He  told  the  prisoner 
that  while  any  thing  was  pressing  on  his 
mind  no  services  of  his  would  afford  him 
real  comfort ;  that  he  did  not  wish  him  to 
confess  to  him,  but  to  bear  in  mind  the 
subject  on  which  he  had  talked  and  read. 

In  the  second  interview  on  the  same 
day,  the  prisoner  alluded  to  the  murder, 
when  the  chaplain  entreated  him,  if  he 
knew  himself  guilty,  to  avail  himself,  by 
the  means  of  general  repentance  and  faith 
in  Christ,  to  be  reconciled  with  God.  At 
one  time,  during  this  interview,  he  told 
him  that  his  fear,  which  he  had  expressed 
to  the  prisoner  in  the  morning,  respecting 
his  participation  in  the  dreadful  deed,  was 
fully  confirmed ;  and  that  while  he  was  in 
that  state  of  mind  he  could  not  afford  him 
consolation  by  prayer. 

The  first  interview    lasted  about  two 


hours ;  the  second  about  aji  hour  and  a 
quarter.  Both  interviews  were  upon  a 
Friday.  The  gaoler  then  saw  the  pris- 
oner, and  told  him  what  had  passed  be- 
tween himself  and  the  prisoner's  wife,  and 
that  he  was  perfectly  satisfied  whaf  he 
(the  gaoler)  said  in  the  morning  was  cor- 
rect. The  prisoner  then  said  he  would 
tell  the  gaoler  all  about  it.  The  gaoler 
said,  "  Don't  tell  me  any  thing,  but  what 
you  would  wish  the  mayor  and  magistrates 
to  know,  for  whatever  you  tell  me  I  must 
inform  them  of." 

The  prisoner  made  a  confession,  and 
said  he  wished  it  to  be  communicated  to 
the  magistrates ;  and  said  he  had  endeav- 
ored to  make  up  his  mind  to  confess  be- 
fore, and  had  a  great  mind  on  Monday. 
He  requested  that  the  mayor  should  come, 
and  hear  what  he  had  to  say. 

The  mayor  came  next  morning,  and 
said  to  him,  ■"  Before  you  say  any  thing 
I  thinlc  it  necessary  to  apprise  you,  as  I 
have  done  several  times  during  your  ex- 
amination, that  it  will  probably  be  given 
in  evidence  against  you.  You  are,  there- 
fore, to  exercise  your  own  discretion,  and 
say  little,  or  nothing,  as  you  may  think 
best ;  and  if  you  have  changed  your  mind 
since  you  sent  to  me,  and  do  not  choose 
to  say  any  thing,  I  will  retire."  The  pris- 
oner confessed,  and  subsequently  made 
confessions  to  other  officers. 

The  learned  judge,  Littledale,  J.,  re- 
ceived the  confessions,  but  as  he  thought 
the  point  as  to  these  confessions  was  new, 
he  reserved  ittfor  the  opinion  of  the  twelve 
judges. 

The  case  came  before  the  judges  in 
Easter  Term,  1828,  and  was  very  aljly 
argued  on  both  sides,  by  Mr.  Moody  for 
the  prisoner,  and  by  Sir  "William  Wetib 
FoUett,  (then  Mr.  FoUett,)  for  the  prose- 
cution. All  the  judges  ■yere  present,  ex- 
cept Hullock,  B.  They  were  unanimously 
of  opinion  that  the  confessions  were  prop- 
erly received.  The  prisoner  was  after- 
wards executed. 

It  was  contended,  on  the  part  of  the 
prosecution,  at  the  trial,  that  even  suppos- 
ing that  the  confession  made  to  the  gaoler, 
immediately  after  the  chaplain's  interview 
With  the  prisoner,  was  not  receivable  in 
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evidence,  still  that  the  confession  made  to 
the  mayor  was  receivable,  inasmuch  as 
the  mayor  expressly  cautioned  him. 

The  learned  judge,  however,  was  not 
influenced  by  this  circumstance  in  receiv- 
ing' the  confessions.  Indeed  it  could  not 
have  been  a  ground  for  receiving  all  the 
confessions. 

He  said  that  after  what  the  chaplain 
had  said  to  the  prisoner,  nothing  which 
the  mayor  said  could  do  away  with  the 
effect  that  had  been  produced  in  the  pris- 
oner's 'mind,  and  that  it  differed  from 
those  cases  where,  (a  confession  having 
been  made  under  circumstances  which 
prevented  its  being  received  in  evidence,) 
if  a  magistrate  has  cautioned  a  prisoner 
not  to  say  any  thing  against  himself,  a 
subsequent  confession,  made  before  a  mag- 
istrate, has  been  admitted  in  evidence. 

Besides,  the  learned  judge  reserved  the 
question,  "  because  the  point  as  to  these 
confessions  was  new,"  a  remark  which 
would  not  have  applied  if  the  circumstance 
of  the  caution  by  the  magistrate  had  form- 
ed any  part  of  the  question  reserved. 

In  the  argument  before  the  judges  also, 
the  counsel  for  the  prosecution  alluded  so 
slightly  to  that  circumstance,  that  the 
counsel  for  the  prisoner,  in  reply,  did  not 
address  his  arguments  at  all  to  it. 

The  learned  counsel  who  argued  on  be- 
half of  the  prisoner  before  the  judges  is 
also  the  reporter  of  the  case,  and  the  mar- 
ginal note,  in  which  he  embodies  what  he 
considered  the  substance  and  the  grounds 
of  the  decision,  is  this:  "A  confession, 
made  in  consequence  of  persuasion  by  a 
clergyman,  not  with  any  view  of  temporal 
benefit,  is  admissible." 

This  case,  therefore,  seems  an  express 
decision  of  very  high  authority,  that  a  con- 
fession, made  in  consequence  of  spiritual 
exhortation  or  persuasion  to  confess,  un- 
accompanied by  any  promise,  and  not 
held  out  with  any  view  of  temporal  bene- 
fit, is  admissible  in  evidence  against  a 
prisoner. 

In  Commonwealth  v.  Drake,  16  Massa- 
chusetts, 161,  (1818,)  the  defendant  was 
indicted  for  an  act  of  open  and  gross  lewd- 


ness. His  confessions,  voluntarily  made 
to  members  of  the  same  church,  as  peni- 
tential confessions,  were  held  to  be  admis- 
sible in  evidence. 

An  earlier  case,  which  also  came  before 
the  twelve  judges,  illustrates  the  same 
principle.  In  Sarah  Nute's  case,  Chet- 
wynd's  Suppl.  to  Burn,  101,  decided  in 
1800,  and  cited  as  MS.  C.  C.  E.,  the  pris- 
oner's mistress,  whose  out-house  had  been 
set  on  fire,  pressed  her  to  confess,  and  told 
her,  amongst  other  things,  that  God  would 
forgive  her.  She  confessed.  The  next 
day  another  person  told  her,  her  mistress 
said  she  had  confessed,  and  drew  from  her 
a  second  confession. 

The  judge  (Lord  Eldon)  and  the  jury 
were  of  opinion,  that  the  first  confession 
was  made  under  a  hope  of  temporal  favor, 
and  that  the  second  was  made  under  the 
influenjce  of  having  made  the  first.  On  a 
case  reserved,  tlie  judges  held  that  those 
points  were  not  for  the  jury,  but  that  if 
the  learned  judge  agreed  with  the  jury, 
the  confessions  were  receivable  ;  but  many 
of  them  thought  the  expressions  were  not 
calculated  to  raise  hope  of  favor  here,  and 
if  not,  the  confessions  were  not  evidence. 

In  Gibney's  case,  Jebb,  C.  C.  15,  before 
the  twelve  judges  of  Ireland  in  1822,  it 
was  held  unanimously  that  although  a  con- 
fession should  not  be  received  in  evidence 
if  any  threats  or  intimidation  has  been 
held  out,  the  fear  must  be  of  a  temporal 
nature;  that  in  this  case  there  was  no 
such  threat  or  intimidation,  nor  any  fear 
of  a  temporal  nature  produced ;  any  ter- 
ror that  might  have  been  excited  was  as 
to  what  might  happen  in  the  next  world. 
The  expressions  used  by  the  constables 
were :  "  You  must  be  a  very  unhappy  boy 
to  have  murdered  your  own  child,  if  it  be 
the  case  ?  "  "  Were  you  not  a  terrible 
man  to  do  such  a  thing  ?  "  These  expres- 
sions were  used  before  the  prisoner  con- 
fessed. There  was  a  great  cry  of  the  peo- 
ple about  him  at  the  time.  One  person 
was  anxious  the  prisoner  should  touch  the 
body,  it  being  a  popular  opinion  that  if 
the  murderer  touches  the  body  of  the  de- 
ceased it  will  bleed.i 


1  Upon  this  subject  it  is  remarked  by  a  writer  on  Scotch  Criminal  Law  already  quoted, 
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Section  VII.  .Ayjonfession  is  admis- 
sible in  evidence  made  to  one  in  author- 
ity, although  the  prisoner  was,  immediately 
before  such  confession,  in  the  custody  of 
another  person,  not  produced ;  and  al- 
though it  is  not  shown  that  such  person 
did  not  hold  out  a  threat  or  inducement. 

The  rule  has  been  stated  thus :  "  For 
the  purpose  of  introducing  a  confession  in 
evidence,  it  is  unnecessary,  in  general,  to 
do  more  than  negative  any  promise  or  in- 
ducement held  out  by  the  person  to  whom 
the  promise  was  made."  Phillipps,  Ev. 
430. 

.  In  Clewes's  case,  4  Carrington  &  Payne, 
223,  it  appeared  that  the  prisoner  had  an 
interview  with  a  magistrate,  and  subse- 
quently with  the  coroner.  The  coroner's 
clerk  was  produced,  who  proved  that  the 
prisoner  was  duly  cautioned  by  the  coro- 
ner. It  was  objected  by  counsel  that  the 
magistrate  might,  at  the  previous  inter- 
view, have  told  the  prisoner  it  was  better 
for  him  to  confess,  and  that  therefore  the 
magistrate  ought  to  be  called  on  the  part 
of  the  prosecution.  Littledale,  J.,  said,  it 
would  be  fair  in  the  prosecutors  to  call 
him ;  but  that  he  would  not  compel  them 
to  do  so.  He  was  called  by  the  prisoner, 
and  the  confession  was  then  admitted. 

In  Gibney's  case,  before  the  twelve 
judges  of  Ireland,  Jebb,  C.  C.  15,  the  con- 
stable, to  whom  the  confession  was  made, 
stated  at  the  trial,  that  before  the  prisoner 
confessed,  the  son  of  the  prisoner's  master 
had  taken  the  prisoner  aside  and  held 
some  conversation  with  him.  This  per- 
son was  not  produced.  It  also  appeared 
that  the  prisoner  had  been  with  a  magis- 
trate before  the  witness  received  him  un- 
der a  committal.  That  witness  had  found 
him  in  custody  with  that  magistrate.  The 
magistrate  was  not  produced. 


If,  however,  there  be  any  probable 
ground  to  suspect  collusion  in  obtaining 
the  confession,  such  a  Suspicion,  it  is  said, 
ought,  in  the  first  instance,  to  be  removed. 
Phillipps,  Ev.  430. 

Thus  in  Swaikins's  case,  4  Carrington  & 
Payne,  550,  a  constable  was  called  to 
state  a  confession  made  to  him  by  the 
prisoner.  He  said  that  he  went  into  a 
room  in  a  public-house,  where  he  found 
the  prisoner  in  the  custody  of  another 
constable,  and  that  as  soon  as  he  (the  wit- 
ness) went  into  the  room,  the  other  con- 
stable left  it.  It  did  not  appear  why  he 
went  into  the  room,  or  why  the  other  con- 
stable went  out ;  but  immediately  after 
the  latter  went  out  the  prisoner  made  the 
confession.  Patteson,  J.,  said,  that  under 
these  circumstances,  and  it  appearing  that 
the  prisoner,  after  one  constable  left  the 
room,  at  once  began  to  make  the  state- 
ment to  the  other ;  and  as  the  witness  did 
not  caution  the  prisoner,  that  it  would  be 
unsafe  to  receive  such  evidence,  and 
would  lead  to  collusion  between  consta- 
bles. Another  witness  was  called,  and 
stated  that  the  prisoner  was  not  in  custody 
under  a  charge  against  him ;  but  that  he 
and  the  other  servants  of  the  prosecutor 
having  gone  to  be  examined  as  witnesses, 
the  prisoner  attempted  to  run  away,  when 
the  constable  caught  him  and  detained 
him  as  an  unwilling  witness ;  and  it  ap- ' 
pearing  that  the  party  was  not  then  under 
any  charge,  the  learned  judge  received 
the  statement  in  evidence  without  requir- 
ing the  prosecutor  •  to  call  the  other  con- 
stable. 

In  a  case  on  one  of  the  Irish  cir- 
cuits this  question  appears  to  have  been 
raised,  but  was  not  decided.  A  constable 
stated  he  arrested  the  prisoner,  and  told 
him  that  any  statement  or  admission  would 


that  in  an  old  ease,  a  minister  of  religion  was  examined  as  to  a  confession  made  in  his  pres- 
ence, and  that  of  two  bailies  of  the  borough,  and  that  there  is  nothing  exceptionable  in  the 
admission  of  such  testimony,  if  he  heard  the  confession  tanqmm  quilibet;  that  is,  if  he 
heard  it  as  an  ordinary  acquaintance  or  bystander,  and  not  in  the  confidence  and  under  the 
seal  of  religious  duty.  But  our  law  utterly  disowns  any  attempt  to  make  a.  clergyman,  of 
any  religions  persuasion  whatever,  divulge  any  confessions  made  to  him  in  the  course  of 
religious  visits,  or  for  the  sake  of  spiritual  consolation,  as  subversive  of  the  great  object  ot 
punishment,  the  reformation  and  improvement  of  the  offender.  Alison,  Practice  of  the 
Crim.  Law  of  Scotland,  586. 
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probably  be  made  use  of  against  him.  He 
then  left  him  in  the  custody  of  another 
constable,  who  al6ne  remained  -with  the 
prisoner  during  the  night.  On  the  fol- 
lowing morning  the  prisoner  made  a  state- 
ment to  the  witness.  The  other  constable 
was  not  produced;  and  counsel  for  the 
prisoner  objected  on  that  ground  to  the 
statement  being  given  in  evidence. 

Ball,  J.,  said,  he  would  not  go  the 
length  of  saying  that  the  statement  would 
not  be  evidence,  but  that,  in  his  opinion, 
such  evidence  was  not,  under  the  circum- 
stances, free  from  objection ;  and  he 
recommended  it  to  the  crown  counsel  to 
endeavor  to  establish  the  case  by  other 
means.  The  Queen  v.  Courtney,  2  Craw- 
ford &  Dix,  C.  C.  (Munster  Circuit, 
1840,)  63. 

Section  Vm.  A  statement,  not  com- 
pulsory, made  by  a  party,  not  at  the  time 
a  prisoner  under  a  criminal  charge,  is 
admissible  in  evidence  against  him,  al- 
though it  is  made  upon  oath. 

There  are  conflicting  opinions  of  judges 
at  nisi  prius  on  this  point,  but  the  propo- 
sition appears  to  be  established  by  high 
authority. 

The  principle  seems  to  be,  that  the 
party,  in  his  capacity  as  a  witness,  might 
refuse  to  answer  any  question  that  has  a 
tendency  to  expose  him  to  a  criminal 
charge ;  any  statement  therefore  which  he 
makes  in  such  character  is  a  free  and  vol- 
untary statement,  and  is  receivable  in  evi- 
dence. But  where  his  answers  are  com- 
pulsory,  and  under  the  peril  of  punishment 
for  contempt,  they  are  not  received.  Re- 
gina  v.  Garbett,  1  Denison,  C.  C.  236 ;  2 
Carrington  &  Kirwan,  474  ;  2  Cox,  C.  C. 
448,  (1847.) 

In  Wheaier's  case,  on  an  indictment  for 
forging  a  bill  of  exchange,  depositions  of 
the  prisoner  had  been  talien  upon  oath, 
before  commissioners  of  bankruptcy,  af^er 
the  prisoner  had*  been  charged  before  the 
mayor  with  forging  the  same  bill.  The 
question  was,  whether  these  depositions, 
being  upon  oath,  were  admissible  against 
him.  The  case  was  tried  by  Coleridge, 
J.,  who  admitted  the  depositions,  but  re- 
served the  question  for  the  judges.   It  was 


argued  before  the  judges,  when  all  pres- 
ent, except  Abinger,  C.  B.,  and  Littledale, 
J.,  held  that  the  evidence  was  admissible, 
2  Moody,  C.  C.  45 ;  it  is  also  mentioned, 
2  Lewin,  C.  C.  157 ;  and  in  a  note  to 
Owen's  case,  9  Carrington  &  Payne,  240. 
See  Stockfleth  sr.De  Tastet,  4  Campbell,  10. 

So,  the  answer  of  the  defendant  in  a 
suit  in  equity,  instituted  against  him  by 
the  prosecutor,  is  admissible  on  an  indict- 
ment against  him.  Regina  v.  Goldshede, 
1  Carrington  &  Kirwan,  657.  And  where 
the  defendant  was  examined  before  the 
grand  jury  as  a  witness,  on  a  complaint 
against  another  person,  and  was  after- 
wards himself  indicted  "for  that  same  of- 
fence, it  was  held  that  his  testimony  before 
the  grand  jury  was  admissible  in  evidence 
against  him.  Tlie  State  v.  Broughton,  7 
Iredell,  96. 

A  difference  of  opinion  existed  on  this 
point,  as  may  be  gathered  from  the  fol- 
lowing cases  : — 

In  The  Queen  v.  Owen,  Ellis,  and 
Thomas,  on,  an  indictment  for  rape  and 
murder,  coram  Williams,  J.,  9  Carring- 
ton &  Payne,  83,  (1839,)  the  prison- 
ers had  each  made  and  signed  state- 
ments on  oath,  as  witnesses  at  the  inquest, 
and  whilst  the^  were  in  custody  as  wit- 
nesses. These  statements  were  oifered  in 
evidence  on  the  part  of  the  prosecution. 
Wheater's  case  was  not  cited,  but  Wh.ee- 
ley's  case,  8  Carrington  &  Payne,  250, 
was  referred  to  on  the  part  of  the  prisoner, 
where  Aldcrson,  B.,  was  said  to  have  re- 
jected evidence  taken  at  the  inquest,  un- 
der similar  circumstances.  Williams,  J., 
received  the  evidence,  stating  he  was 
aware  that  Alderson,  B.,  had  rejected  it, 
but  that  there  was  since  a  reaction  of 
opinion-  on  the  point.  He  offered,  how- 
ever, to  reserve  the  question,  if  it  should 
become  necessary.  It  may  be  observed 
that  Alderson,  B.,  who  tried  Wheeley's 
case,  appears  to  have  been  in  the  next 
Court  at  this  time,  and  Williams,  J.,  had 
consulted  with  him  in  an  earlier  part  of 
the  case.  The  case  went  no  further,  as 
the  prisoners  were  acquitted. 

In  Merceron's  case,  2  Starkie,  N.  P.  C. 
366  ;  2  Starkie  on  Ev.  39,  note,  where  a 
magistrate  was  indicted  for  a,  misdemea- 
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nor,  for  misconduct  in  his  office,  a  state- 
ment made  by  him,  upon  an  examination 
before  a  oommittee  of  the  house  of  com- 
mons, was  held  admissible  against  him. 
It  was  objected  that  the  statement  was 
compulsory,  and  that  he  would  have  been 
subject  to  a  contempt  if  he  had  declined 
to  answer.  It  ought,  to  be  observed, 
though  it  is  not  noticed  by  Mr.  Starkie  in 
his  work  on  Evidence,  where  this  case  is 
cited,  that  when  it  was  mentioned  before 
the  judges,  in  Gilliam's  case,  1  Moody,  C. 
C.  203,  as  having  been  decided  by  Abbott, 
C.  J.,  that  learned  judge  observed,  that  he 
thought  there  must  be  some  mistake,  and 
that  the  evidence  must  have  been  given 
without  oath,  and  before  a  committee  of 
inquiry,  where  the  witness  would  not  be 
bound  to  answer.  . 

In  Tubhy's  case,  5  Carrington  &  Payne, 
530,  it  was  proposed  to  read  an  affidavit 
made  by  the  prisoner  at  a  time  when  he 
was  not  under  any  suspicion.  It  was  ob- 
jected to  on  the  ground  that  a  prisoner 
should  not  be  sworn.  Vaughan,  J.,  said 
he  had  no  doubt  that  it  was  evidence,  as 
no  suspicion  attached  to  the  party  at  the 
time.  "  The  question  is,  is  it  the  state- 
ment of  a  prisoner  upon  oath  ?  Clearly 
it  is  not,  for  he  was  not  a  prisoner  at  the 
time  that  he  made  it."  The  counsel  for 
the  prosecution  having  read  the  paper, 
found  it  contained  nothing  material,  and 
withdrew  it;  there  was,  therefore,  no  de- 
cision in  the  case. 

In  Wheater's  case,  already  mentioned, 
Tubhy's  case  was  referred  to,  when  Vaugh- 
an, B.,  who  tried  it,  observed :  "  What 
reason  is  there  for  saying  that  there  was 
any  restraint  in  that  case  on  the  person 
making  the  statement  ?  "  and  counsel,  in 
arguing  Wlieatefs  case,  in  the  presence 
of  the  same  learned  judge,  said  that  the 
ground  on  which  the  evidence  was  admit- 
ted in  Tuhbifs  case  was,  that  at  the  time 
of  making  the  statement  the  prisoner  was 
not  under  suspicion. 

Britton's  case,  1  Moody  &  Robinson, 
297,  coram  Patteson,  J.,  (1833,)  has  been 
cited  by  text  writers  as  if  it  were  a 
decision  that  conflicted  with  the  prop- 
osition above.  In  Koscoe's  work  on 
the  law  of  Evidende  in  criminal  cases,  it 


is  said  that  "Patteson,  J.,  and  Alder- 
son,  B.,  are  reported  to  have  held  that 
the  balance-sheet  of  a  bankrupt,  given 
on  oath,  under  his  commission,  is  not  ad- 
missible against. him  on  a  criminal  charge 
for  concealing  his  effects;"  and  Britton's 
case,  1  Moody  &  Kobinson,  297,  is  referred 
to  in  support  of  this  proposition.  So  Mr. 
Phillipps,  referring  to  the  same  case,  says, 
"  it  has  been  held  that  the  examination  of 
a  bankrupt,  taken  upon  oath,  before  com- 
missioners, is  not  receivable  in  evidence." 
Phillipps  on  Ev.  (8th  ed.)  424.  And  in 
the  first  edition  of  Greenleaf  on  Ev.  vol. 
1,  p.  226,  this  case  was  also  cited  as  a  de- 
cision. But  in  the  later  editions  the  text 
has  been  altered.  On  referring  to  that 
case  it  will  appear  that  there  was  no 
decision  to  that. effect.  The  bankrupt  was 
indicted  for  not  disclosing  his  effects  under 
the  commission  —  for  not  delivering  them 
over  and  for  concealing  them.  It  was  en- 
deavored, butineffectually,  to  prove  the  pe- 
titioning creditor's  debt ;  and  it  was  then 
proposed  to  offer,  in  evidence,  the  traver- 
ser's balance-sheet,  on  the  file  of  proceed- 
ings signed  by  him.  It  was  offered  as  an 
admission,  by  the  traverser,  of  the  exist- 
ence of  the  debt  therein  stated.  It  was 
objected,  that  the  proceedings  under  the 
commission,  of  which  the  signing  and  filing 
of  this  balance-sheet  was  part,  could  not, 
in  any  way,  be  given  in  evidence  to  affect 
the  traverser,  until  the  validity  of  the 
commission  was  established. 

A  further  objection  was  made  by  coun- 
sel, that  the  balance-sheet,  having  been 
given  in  upon  oath,  and  the  defendant's 
examination  being  compulsory,  could  not 
be  brought  forward  to  affect  him  crimi- 
nally, as  it  was  obtained  from  him  under 
a  sort  of  duress.  The  King  v.  Merceron, 
2  Starkie,  N.  P.  C.  366,  was  cited  on  the 
part  of  the  prosecution,  in  answer  to  this 
argument.  Patteson,  J.,  consulted  with 
Alderson,  J,,  and  said,  he  was  clearly  of 
opinion  that  the  balance-sheet  "could  not 
be  evidence  against  the  traverser,  to  prove 
the  petitioning  creditor's  debt. 

Thus,  as  above  reported,  the  learned 
judges  do  not  appear  even  to  have  ex- 
pressed an  opinion,  much  less  to  have 
"  held  "  that  a  balance-sheet  given  in  by 
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the  bankrupt,  is  not  admissible  against 
him,  on  the  ground  that  it  is  given  in 
upon  oath ;  and,  accordingly,  in  a  recent 
case,  ( Wheater's  case,  before  the  judges, 
2  Moody,  C.  C.  45,)  when  Britton's  case 
was  cited  before  the  learned  judge  who 
tried  it,  he  took  the  opportunity  of  saying 
that  the  ground  of  that  decision  was,  that 
the  balance-sheet  could  not  be  given  in 
evidence  unless  there  was  a  valid  commis- 
sion ;  and,  therefore,  the  balance-sheet 
being  part  of  the  proceedings,  could  not 
be  put  in  evidence  to  prove  the  petition- 
ing creditor's  debt,  as  a  part  of  the  com- 
mission. 

In  Owen's  case,  on  an  indictment  for  mur- 
der, 9  Carrington  &  Payne,  239,  (1840,)i 
it  was  proposed,  on  the  part  of  the  prose- 
cution, to  give  in  evidence  the  depositions 
of  the  prisoners  taken  on  oath,  at  the 
coroner's  inquest,  held  on  the  body  of  the 
deceased,  and  whilst  the  prisoners  were  in 
custody  as  witnesses.  It  was  stated  to 
Gurney,  B.,  who  tried  the  case,  that  they 
had  been  admitted  on  the  previous  trial 
of  these  prisoners  by  Williams,  J.,  9  Car- 
rington &  Payne,  83.  The  learned  judge 
is  reported  to  have  said,  that  if  the  evi- 
dence were  necessary,  and  if  it  is  doubtful 
whether  it  be  receivable  in  a  criminal 
case,  he  would  receive  it,  because  that  is 
the  only  way  to  have  the  point  considered 
by  the.  judges,  but  that  he  was  not  aware 
of  any  instance  in  which  an  examination 
upon  oath,  before  a  coroner  or  a,  magis- 
trate, had  been  admitted  against  the  per- 
son making  it ;  and  that  depositions  before 
magistrates,  made  by  prisoners  on  oath, 
had  been  uniformly  rejected.  After  re- 
ferring to  a  case  before  Coleridge,  J., 
where  depositions  before  a  commissioner 
of  bankrupt  were  read  in  evidence  against 
the  prisoner,  (Wheater's  case,  2  Lewin,  C. 
C.  157,  ante,  confirmed  after  argument  by 
the  judges,)  he  added,  "  I  confess  that  I 
do  not,  on  principle,  see  the  distinction 
between  that  and  some  of  the  other  cases. 
Still  I  am  of  opinion  that,  in  the  present 
case,  I  ought  to  reject  the  evidence." 


In  Lewis's  case,  6  Carrington  &  Payne, 
161,  similar  evidence  was  rejected,  under 
the  following  circumstances  :  I^,  appeared 
that  on  the  day  on  which  the  prisoner 
was  committed,  she  and  several  others 
were  examined  on  oath,  there  being  at 
first  no  specific  charge  against  any  person, 
but,  on  the  conclusion  of  the  examination, 
the  prisoner  was  committed  for  trial.  It 
was  proposed,  on  the  part  of  the  prosecu- 
tion, to  read  the  examination.  Gurney, 
B.,  refused  to  let  it  be  put  in,  being  made 
by  the  prisoner  at  the  same  time  as  the 
depositions,  on  which  she  was  eventually 
committed,  such  examination  not  being,  in 
his  opinion,  perfectly  voluntary. 

So  in  Davis's  case,  6  Carrington  & 
Payne,  177,  where  the  prisoners,  father 
and  daughter,  weje  indicted  for  receiving 
stolen  goods,  it  appeared  that  the  daughter 
had  been  a  witness  before  the  magistrate, 
and  it  was  proposed  to  ask  what  she  said 
there,  in  the  presence  of  her  father  —  the 
same  learned  judge  refused  to  admit  in 
evidence  any  thing  she  said  before  the 
magistrate,  where  she  was  a '  witness ;  as, 
after  having  been  a  witness,  she  was  made 
a  prisoner. 

These  three  cases  were  all,  except  the 
first,  previous  to  Wheater's  case ;  and.  from 
the  manner  in  which  the  learned  Baron 
aUudes  to  that  case,  as  being  decided  by 
Coleridge,  J.,  it  would  seem  that  he  did 
not  advert,  at  the  time,  to  the  circum- 
stance that  it  was  afterwards  confirmed, 
upon  argument,  by  the  judges.  The  case 
of  The  King  v.  Merceron,  ante,  does  not 
appear  to  have  been  cited  in  any  of  the 
three  cases ;  and  although  in  one  of  the 
cases  Wheeley's  case  was  cited,  where  Al- 
derson,  B.,  had  refused  to  receive  in  evi- 
dence the  prisoner's  depositions  made  at 
the  inquest  and  whilst  he  was  in  custody, 
the  court  was  not  informed  that  Alderson, 
B.,  had  changed  his  opinion  upon  that 
point,  as  stated  in  Owen's  case,  9  Carring- 
ton &  Payne,  86,  ante. 

It  may  be  observed,  with  respect  to 
these  three  cases,  that  at  the  time  when 


1  The  prisoners  had  been  tried  and  acquitted  at  the  previous  assizes  before  Williams,  J., 
as  already  cited,  for  committing  a  rape  upon  the  same  person. 
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the  depositions  were  taken,  the  prisoners 
were  not  under  charge,  as  prisoners,  of 
any  crime.  They  were  brought  forward, 
though  in  custody,  only  as  witnesses.  As 
such,  they  might  have  refused  to  answer 
any  question,  having  a  tendency  to  expose 
them  to  a  criminal  charge.  The  principle 
of  these  decisions  has  therefore  been 
questioned.  See  Phillipps  on  Ev.  425. 
They  appear  irreconcilable  with  the  decis- 
ion of  the  judges  already  mentioned,  and 
with  the  opinions  of  other  learned  judges 
in  the  cases  before  cited. 

Section  IX.  Where  a  confession  has 
been  obtained,  or  inducement  been  held 
out  under  circumstances  which  would  ren- 
der a  confession  inadmissible,  a  confession 
subsequently  made  is  not  admissible  in 
evidence,  unless,  from  the  length  of  time 
intervening,  from  proper  warning  of  the 
consequences,  or  from  other  circumstances, 
there  is  reason  to  presume  that  the  hope 
or  fear  which  influenced  the  first  confes- 
sion is  dispelled. 

And  iu  the  absence  of  any  such  cir- 
cumstances, the  influence  of  the  motives 
proved  to  have  been  ofi'ered,  will  be  pre- 
sumed to  continue,  and  to  have  produced 
the  confession,  unless  the  contrary  is 
shown  by  clear  evidence;  and  the  con- 
fession will  be  rejected. 

The  first  of  these  propositions  was  adop- 
ted almost  in  these  terms,  in  a  well  con- 
sidered ease,  in  New  Jersey,  in  1828,  The 
State  V.  Guild,  5  Halsted,  163,  179,  181. 
The  second  is  supported  by  The  Slate  v. 
Roberts,  1  Devereux,  259 ;  Peter  v.  The 
State,  4  Smedes  &  Marshall,  31.  And  see 
Commonwealth  v.  Taylor,  5  Gushing,  605. 

The  rule  is  laid  down  in  a  well-known 
work  on  evidence  thus :  "  Where  a  con- 
fession has  once  been  induced  by  such 
means,  (that  is,  by  any  threat  or  promise,) 
all  subsequent  admissions  of  the  same  or 
the  like  facts  must  be  rejected,  for  they  may 
have  resulted  from  the  same  influence." 
Starkie  on  Ev.  (ed.  1824,)  p.  49.  The 
cases,'however,  do  not  support  this  propo- 
sition, and  it  has  been  thus  qualified : 
"  Where  a  confession  has  once  been  in- 
duced by  such  means,  all  subsequent  ad- 
mission of  the  same,  or  of  the  like  facts, 


must  be  rejected,  if  they  have  resulted 
from  the  same  influence."  Starkip  on  Ev. 
(ed.  1842,)  p.  36.  See  also  the  edition  of 
1833.  The  true  principle  is,  was  the  con- 
fession so  connected  with  the  inducement 
as  to  be  a  consequence  of  it.  The  State  v. 
Potter,  18  Connecticut,  166,  180.  And  see 
Moore  v.  The  Commonwealth,  2  Leigh,  701. 

In  Sherrington's  case,  2  Lewin,  C.  C. 
123,  (1838,)  the  overseer  of  a  colliery,  at 
which  the  prisoner  worked,  said  to  him, 
"  there  is  no  doubt  thou  wilt  be  found 
guilty ;  it  will  be  better  for  you  if  you 
will  confess."  A  constable  then  came  in, 
and  said,  to  the  overseer,  in  a  tone  loud 
enough  for  the  prisoner  to  hear,  "  Do  not 
make  him  any  promises."  The  prisoner 
then  confessed.  The  overseer,  about  ten 
minutes  afterwards,  delivered  the  prisoner 
to  the  constable  of  the  township.  The 
constable  said,  when  he  took  the  prisone;r 
to  his  house,  "  I  believe  Sherrington  has 
murdered  a  man  in  a  brutal  manner." 
The  wife  and  brother  of  the  prisoner  were 
present,  and  said,  "  What  made  thee  go 
near '  the  cabin  ?  "  The  prisoner  again 
confessed. **rhc  constable-  used  neither 
threat  nor  promise,  but  did  not  caution  the 
prisoner.  It  was  about  five  minutes  after 
he  received  the  prisoner  into  his  charge 
that  he  made  the  statement.  He  was  not 
aware  that  the  overseer  had  held  out  an 
inducement.  The  overseer  was  not  pres- 
ent when  the  statement  was  made.  Pat- 
teson,  J.,  refused  to  receive  the  confession 
in  evidence.  As  to  the  first  confession, 
he  held  that  the  constable  ought  to  have 
done  something  to  remove  the  impression 
from  the  prisoner's  mind  ;  and  that  as  to 
the  second,  there  ought  to  be  strong  evi- 
dence to  show  that  the  impression  under  , 
which  the  first  confession  was  made,  was 
afterwards  removed,  before  the  second 
confession  could  be  received. 

The  prisoner  must  be  considered  to  have 
made  the  second  confession  under  the 
same  influence  as  he  made  the  first,  the 
interval  of  time  being  too  short  to  allow  of 
the  supposition  that  it  was  the  result  of 
reflection  and  voluntary  determination. 

So  where  the  person  to  whom  the  con- 
fession is  made  is  a  person  in  inferior 
authority.     Thus  in  the  case  of  The  King 
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V.  Cooper  and  Wichs,  5  Carrington  & 
Payne,  535,  the  committing  magistrate 
told  the  prisoner,  Cooper,  whose  confes- 
sion it  was  proposed  to  give  in  evidence, 
that  "  if  he  would  make  a  disclosure  he 
would  do  all  that  he  could  for  him."  After 
he  was  committed,  he  made  a  statement 
to  the  turnkey  of  the  gaol,,who  held  out 
no  inducement  to  him,  but  did  not  give 
him  any  caution  not  to  confess.  Parke, 
J.,  would  not  receive  the  statement  after 
•what  the  committing  magistrate  said  to 
the  prisoner,  more  especidlly  as  the  turn- 
key did  not  give  him  any  caution. 

In  Bell's  case,  cited  from  a  MS.  case  — 
MacNally  on  Ev.  43  —  coram  Lord  Kil- 
wardin,  C.  J.,  and  Carleton,  C.  J.,  C.  P. 
Mullingar  Spring  Assizes,  1800,  a  confes- 
sion had  been  obtained  from  the  prisoner 
after  his  apprehension  by  his  master,  and 
also  a  magistrate,  by  menacel  and  prom- 
ises. When  the  prisoner  was  in  gaol, 
the  witness,  who  was  also  a  magistrate, 
went  to  him,  and  the  prisoner  in  his  pres- 
ence signed  a  written  confession.  It  does 
not  appear  that  he  was  cautioned,  nor 
what  length  of  time  had  elaptStl  after  the 
former  confession.  The  witness  stated 
that  he  believed  the  written  confession, 
taken  by  him  from  the  prisoner,  was  given 
in  consequence  of  the  impressions  pre- 
viously made  on  his  mind  by  his  master. 
The  evidence  was  rejected. 

In  Richard's  case,  5  Carrington  & 
Payne,  318,  on  an  indictment  for  adminis- 
tering poison  to  the  prosecutrix,  prisoner's 
mistress,  the  latter  said  to  the  prisoner,  a 
girl  of  about  fifteen  years  of  age,  that  if 
she  did  not  tell  all  about  it  that  night,  the 
constable  would  be  sent  for  next  morning 
to  take  her  to  Stourbridge,  meaning  before 
the  magistrates.  The  prisoner  then  made 
a  statement.  Next  morning  the  constable 
was  sent  for,  and  as  he  was  taking  the 
prisoner  to  the  magistrates  at  Stourbridge, 
the  prisoner,  without  any  inducement 
having  been  held  out  by  the  constable, 
made  a  statement  to  him.  The  prisoner's 
counsel  objected  to  this  being  received  in 
evidence,  as  the  inducement  held  out  by 
the  prosecutrix  must  be  taken  to  have 
continued.  Bosanquet,  J.,  received  it, 
and  held  that,  as  t\e  inducement  was,  that 


if  she  confessed  she  would  not  be  taken 
before  the  magistrates;  and  as  the  pris- 
oner must  have  known,  when  she  made 
this  statement,  that  the  constable  was  tak- 
ing her  to  the  magistrates,  the  inducement 
was  at  an  end. 

This  is  a  strong  case.  It  would  seem 
not  improbable  that  the  girl  was  induced 
to  make  the  statement  from  the  hope  that 
she  would  thus  escape  from  being  taken 
before  the  magistrates,  her  mistress  hav- 
ing told  her  the  preceding  evening  that 
if  she  did  not  then  tell  all  about  it  she 
would  be  sent  to  the  magistrates  by  a  con- 
stable, who  was  accordingly  sent  for  on 
the  next  morning. 

Where  a  caution  is  given  by  a  person  in 
equal  or  superior  authority,  the  influence 
is  generally  considered  to  have  ceased. 
Thus,  in  Lingate's  case,  Phillipps  on  Ev. 
431,  (1815,)  where  the  prisoner,  on  being 
taken  in,to  custody,  was  told  by  one  who 
came  to  assist  the  constable,  that  it  would 
be  better  for  him  to  confess,  but  the  com- 
mitting magistrate  cautioned  him  frequent- 
ly on  the  following  day  to  say  nothing 
against  himself.  Bayley,  J.,  held  that  the 
confession  was  clearly  admissible. ' 

So  in  Hosier's  case,  Phillipps  on  Ev. 
431,  MS.  (1821,)  which  came  before  the 
twelve  judges,  a  constable  told  the  pris- 
oner he  might  do  himself  good  by  confess- 
ing; but  the  magistrate  being  asked  by 
the  prisoner,  said  he  could  not  say  it 
would  be  any  benefit.  Whereupon  the 
prisoner  declined  confessing,  but  confessed 
afterwards  to  another  constable  on  his 
way  to  prison,  and  again  in  prison  to  an- 
other magistrate.  The  judges  were  unan- 
imously of  opinion,  that  the  confessions 
were  admissible,  on  the  ground  that  the 
magistrate's  answer  was  sufficient  to  efiace 
any  previous  expectation. 

So  where  the  prosecutor  suggested  to 
the  prisoner,  that  he  had  better  speak  out, 
but  the  magistrate  immediately  checked 
him  and  desired  the  prisoners  not  to  re- 
gard him,  but  to  say  what  was  proper. 
Edwards's  case,  cited  Phillipps  On  Ev. 
(8th  ed.)  431. 

So  where  an  inducement  was  held  out 
by  a  magistrate,  who  was  also  a  clergy- 
man, but  the  prisoner  was  cautioned  by 
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the  coroner,  and  a  letter  from  tlie  Secre- 
tary of  State  refusing  mercy  was  commu- 
nicated to  the  prisoner  by  the  magistrate. 
The  prisoner  was  acquitted.  Clewes's 
case,  i  Carrington  &  Payne,  225,  coram 
Littledale,  J. 

In  the  case  of  Martin  Bryan,  Jebb,  C. 
C.  157,  it  appeared  that  the  prisoner  said 
to  a  magistrate,  when  in  custody,  that  he 
wished  to  see  his  priest.  The  priest  on 
his  examination  admitted,  that  observing 
that  the  prisoner  appeared  greatly  agitated 
he  said  to  him,  "  the  evidence  at  the  in- 
quest was  so  clear  against  you,  there  can 
be  no  doubt  you  are  the  guilty  man." 
The  prisoner  then  stated  something  to  the 
witness,  who  thereupon  asked  the  prisoner 
whether  he  had  any  objection  to  state  to 
the  magistrate  what  he  had  stated  to  him  ? 
The  prisoner  said  he  had  not,  and  the 
magistrate  being  called  in,  the  prisoner 
repeated  in  his  presence  what  he  had 
stated  to  the  priest. 

It  was  objected,  that  this  could  not  be 
received  in  evidence  under  the  forego- 
ing circumstances,!  whereupon  the  coun- 
sel for  the  crown  called  the  magistrate 
again,  who  stated,  that  on  the  evening  of 
the  day  on  which  he  had  the  aforesaid 
interview  with  the  prisoner,  he  again  saw 
the  prisoner,  and  cautioned  him  not  to 
say  any  thing  to  him  or  the  police  to  crim- 
inate himself.  The  magistrate  was  then 
allowed  to  state  what  the  prisoner  said  to 
him  on  this  occasion,  which  appeared,  to 
be  in  every  respect  the  same  as  what  he 
had  stated  in  the  previous  interview.  The 
prisoner  was  convicted.  The  execution 
of  the  sentence  was  respited,  and  the  opin- 
ion of  the  eleven  judges  (Joy,  C.  B.,  being 
absent,)  unanimously  held,  that  the  con- 
viction was  right. 

In  Howes's  case,  6  Carrington  k  Payne, 
404,  the  prisoner  confessed  to  two  consta- 
bles who  apprehended  him,  and  told  him 
that  "  two  others  had  split,  and  he  might 
as  well ;  and  that,  if  he  told  all,  he  would 
be  acquitted."  The  magistrate,  hearing 
the  prisoner  state,  in  presence  of  the  con- 


stables, that  they  had  held  out  this  induce- 
ment, which  the  constables  did  not  deny, 
told  the  prisoner  that  he  need  not  say 
any  thing  unless  he  pleased ;  that  his  con- 
fession would  do  him  no  good,  that  he 
would  be  committed  to  prison  to  take  his 
trial.  The  prisoner's  counsel  objected  to 
the  confession,  made  to  the  magistrate, 
being  received,  as  he  did  not  seem  to  have 
gone  to  the  full  extent  of  telling  the  pris- 
oner that  his  former  confession  would  have 
no  effect,  and  that  the  law  would  presume, 
that  the  confession  before  the  magistrate 
was  a  continuation  of  the  former  confes- 
sion, extorted  by  the  constables ;  that  the 
statement  of  the  constables  acting  upon 
his  mind,  he  would  naturally  imagine,  that 
it  was  then  too  late  to  retract.  2  Russell, 
648,  and  Sarah  Nuie's  case  were  referred 
to.  Denman,  C.  J.,  received  the  evidence, 
it  not  appearing  to  him  that  this  statement 
did  result  from  the  same  influence  as  the 
first,  or  that  the  eases  cited  cai'ried  the 
principle  any  further.  The  prisoner  was 
acquitted. 

It  is  said  in  Phillipps  on  Evidence,  430, 
referring  to  Howes's  case,  that  "it  does 
not  appear  to  have  been  decided  in  Eng- 
land whether  generally  a  caution  by  a 
person  will  make  a  tonfession  to  him  ad- 
missible, notwithstanding  a  previous  in- 
ducement by  himself." 

This  question  seems  to  have  been  raised 
and  decided  in  an  American  case,  the  cir- 
cumstances of  which  were  these  :  a  magis- 
trate told  the  prisoner's  wife  "that  if 
what  she  said  to  him  was  true,  her  hus- 
band had  better  confess.  He  held  out  no 
inducement  to  fear  or  favor,  other  than 
wag  implied  in  these  words.  The  prisoner 
was  then  in  custody,  but  not  in  the  room 
in  which  the  magistrate  used  these  words. 
The  wife  then  asked  the  witness.  Can  we 
put  confidence  in  him  ?  Witness  said, 
'  You  may  confide  in  the  magistrate.'  On 
the  next  morning  the  same  magistrate 
"took  the  examination  of  the  prisoner,  and 
told  him  that  nothing  he  had  said  before 
should  induce  him  to  expect  any  favor ; 


Qucere?  —  See  Gilham's  case,  ante, 
ducemenlf 


It  does  not  appear  that  the  priest  held  out  any  in- 
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but  that  he  (the  magistrate)  had  all  the 
facts,  and  it  would  be  better  to  tell  them 
truly,  for  if  he  did  not  he  would  detect 
him  in  a  falsehood.  He  then  examined 
him  in  the  usual  manner.  The  court 
held,  that  the  Kibnfession  was,  under  these 
circumstances,  inadmissible  — that  this  was 
holding  out  an  expectation  of  favor,  in- 
consistent with  the  free  and  voluntary- 
spirit  in  which  a  confession  should  be 
made  —  that  the  mind  of  the  prisoner  was 
unduly  influenced  by 'what  was  said  to 
him;  and  that  it  did  not  alter  the  case, 
that  the  examination  was  not  taken  until 
the  next  morning  —  that  the  influence 
continued  to  exist  throughout  the  night, 
and  could  not  be  fairly  supposed  to  be 
removed  by  what  was  said  to  him  at  that 
time.  This  was  given  as  the  judgment  of 
the  court,  which,  from  the  language  used 
in  the  report,  seems  to  have  consisted  of 
more  judges  than  one.  It  may  be  ques- 
tioned whether  this  case  could  be  followed 
in  England  consistently  with  the  principle 
of  the  cases  already  cited.  The  People  v. 
Robertson  and  Ferris,  1  Wheeler's  Keports 
of  Criminal  Law  Cases,  (New  York,  1823,) 
67. 

It  is  stated  in  Mr.  Phillipps's  work  on 
Evidence,  (p.  430,)  that  "  where  an  in- 
ducement has  been  held  out  by  a  prose- 
tutor,  or  by  a  person  in  authority,  it 
would  seem,  in  general,  that  a  subsequent 
confession  to  such  persons  would  not  be 
receivable."  The  learned  writer  .cites  in 
support  of  this  proposition,  Nute's  case 
and  Sexton's  case,  and  2  East,  P.  C.  658 ; 
but  in  Nute's  case,  as  reported  in  Russell, 
the  confession  tendered  in  evidence  was 
made  to  another,  and  not  to  the  same  per- 
son who  held  out  the  inducement,  and  to 
whom  the  first  confession  had  been  made. 
The  jury  rejected  it,  being  of  opinion  that 
it  was  under  the  influence  of  having  made 
the  first  confession.  The  passage  cited 
from  East,  states  generally,  that  "  where 
a  prisoner  has  been  once  induced  to  con- 
fess, upon  a  promise  or  threat,  it  is  the 
common  practice  to  reject  any  subsequent 
confession  of  the  same,  or  like  facts, 
though  at  a  subsequent  time."  No  dis- 
tinction appears  to  be  made  here  between 
a   confession  to  the    same  person,  who 


holds  out  the  inducement  and  a  confession 
to  another  person.  So  in  Sexton's  case, 
the  confession,  which  Best,  J.,  refused  to 
receive,  was  not  made  to  the  officer  who 
held  out  the  inducement,  but  subsequently 
to  a  magistrate,  a  third  person,  in  the 
presence  of  the  ofiicer.  Best,  J.,  said  in 
that  case,  that  if  the  magistrate  had  told 
the  prisoner  that  what  he  had  already  said 
to  the  officer,  could  not  be  given  in  evi- 
dence against  him,  that  his  statement  to 
the  magistrate,  who  had  duly  cautioned 
him,  would  be  admissible.  As  to  the  au- 
thority of  Sexton's  case,  see  ante.  Section 
II. 

Section  X.  A  confession  may  be  in- 
ferred from  the  conduct  and  demeanor  of 
a  prisoner,  when  a  statement  is  made  in 
his  presence,  affecting  himself,  unless  such 
statement  is  made  in  the  deposition  of  a 
witness,  or  examination  of  another  pris- 
oner, before  a  magistrate. 

The  cases  upon  this  point  proceed  upon 
the  maxim,  Qui  tacet  consentire  videtur. 

In  Bartlett's  case,  7  Carrington  &  Payne, 
832,  the  prisoner's  wife  in  his  presence, 
and  whilst  he  was  in  custody  on  a  charge 
of  murder,  said  to  prisoner,  "  Oh  Barfc- 
lett !  how  could  you  do  it  ?  "  he  looked 
at  her  and  said,  "  Ah !  what  ?  you  accuse 
me  of  the  murder  too  !  "  She  said,  "  I 
do,  you  are  the  man  that  shot  my  mother." 
The  prisoner  made 'no  reply.  She  then 
turned  to  the  witness  and  said,  "  this  is 
done  for  money."  The  prisoner's  counsel 
objected  that  as  the  wife  could  not  be  ex- 
amined on  oath  against  the  prisoner,  what 
she  said  could  not  be  used  in  evidence 
against  him.  BoUand,  B.,  said  he  had  no 
doubt  the  evidence  was  admissible.  The 
prisoner  was  convicted. 

In  Smithies's  case,  5  Carrington  &  Payne, 
332,  on  an  indictment  for  arson,  the  pris- 
oner's wife  made  some  observations  to  the 
prisoner,  on  the  subject  of  the  fire,  to 
which  he  made  an  evasive  reply.  The 
prisoner's  counsel  objected  to  these  obser- 
vations being  admitted,  as  he  was  instruct- 
ed, that  the  wife  was  now  in  court,  and  if 
she  could  be  by  law  examined,  would 
directly  contradict  "the  proposed  state- 
ments.   Gasalee,  J.,  and  Parkef  J.,  were 
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both  of  opinion,  that  the  statement  was 
admissible ;  and  that  the  circumstance  of 
the  observations  being  stated  to  have  been 
made  by  the  wife,  who  could  not  be  called 
as  a  witness,  did  not  vary  the  general 
rule,  that  whatever  was  said  to  a  prisoner 
on  the  subject-matter  of  the  charge,  to 
wjiich  he  made  no  direct  answer,  was 
receivable  as  evidence  of  an  implied  admis- 
sion on  his  part.  The  prisoner  was  found 
guilty. 

In  Massachusetts,  this  principle  has  re- 
cently been  discussed  in  the  case  of  Com- 
monwealth   v.  Kenney,   12   Metoalf,  235, 
(1847.)     In  this  case  a  witness  testified 
that  he  was  in  one  of  the  watch-houses 
in   Boston,   between   eleven   and  twelve 
o'clock  in  the  evening  of  September  5th, 
1846,  and  that  while  he  was  there  two  of 
the  watchmen  of  the  city;  having  the  de- 
fendant in  custody,  came  in  ;  that  one  of 
the  watchmen  said,  "  here  is  a  man  that 
has  been  robbing  a  man  ; "  that  presently 
Russell,  the  person  named  in  the  indict- 
ment as  having  been  robbed,  came  in  cry- 
ing, and  said,  "  that  man  "  pointing  to  the 
defendant,  "  has  stolen  my  money ; "  that 
the  other  watchman,  named  Baxter,  made 
a  search  of  the  defendant's  person,  but 
found   nothing,   and   was  proceeding   to 
lock  him   up  in  the  cellar;  that  as  the 
defendant  was  going  down  cellar,  the  wit- 
ness saw  him  put  his  hands  up,  turn  him- 
self, and  shove  something  between  a  water- 
bucket  and  a  little  earthen  pot,  that  stood 
on  a  shelf  built  up  in  the  corner  of  the 
watch-house  ;    that  the  witness  then  got 
up  from  his   seat,  looked  at  the  place 
where  the  defendant  had  put  his  hands, 
and  saw  a  bag,  which  he  took  up,  and 
thereupon  said,  "here  is  the  bag;"  the 
defendant  then  being  on  the  stairs,  going 
down  collar,   and  .within   hearing;    that 
Russell  immediately  said,    "that  is  my 
bag ;"  that  Baxter  then  took  the  bag,  and 
counted  the  money  in  it ;  and  that  while 
Baxter  was  counting   the    money  —  the 
defendant  then   standing  in   the  watch- 
house —  Russell  said,   "that  was  all  the 
money  I  had  in  the  world ; "  and  that  the 
defendant  made  no  reply  to  any  of  the 
aforesaid  declarations. 
Shaw,  C.  J.,  in  delivering  the  opinion 
VOL.  II.  19 


of   the    court,   said :    "  But    on   another 
ground,  we  take  a  different  view  of  the 
admissibility  of  the  evidence,  depending 
on  the  question  whether  the  statements  of 
Russell  in  the  hearing  of  the  defendant, 
and  the  silence  of  the  latter,  do  amount  to 
a  tacit  admission  of  the  facts  stated.    It 
depends  on  this :  If  a  statement  is  made 
in  the  hearing  qf  another,  in  regard  to 
facts  affecting  his  rights,  and  he  makes  a 
reply,  wholly  or  partially  admitting  their 
truth,  then  the  declaration  and  the  reply 
are  both  admissible ;  the  reply,  because  it 
is  the  act  of  the  party,  who  will  not  be 
presumed  to  admit  any  thing  affecting  his 
own   interest,  or  his   own   rights,  unless 
compelled  to  it  by  tlie  force   of  truth  ; 
and  the  declaration,  because  it  may  give 
meaning  and  effect  to  the  reply.    In  some 
cases,  where  a  similar  declaration  is  made 
in  one's  hearing,  and  he  makes  no  reply, 
it  may  be  a  tacit  admission  of  the  facts. 
But  this    depends  on   two    facts ;    first,, 
whether  he  hears  and  understands  the- 
statement,  and  comprehends  its  bearing ;; 
and  secondly,  whether  the  truth  of  the 
facts  embraced  in  the  statement  is  within, 
his  own  knowledge,  or  not ;  whether  he  is 
in  such  a  situation  that  he  is  at  liberty  to 
make  any  reply ;  and  whether  the  state- 
ment is  made  under  such  circumstances, 
and  by  such  persons,  as  naturally  to  call 
for  a  reply,  if  he  did  not  intend  to  admit 
it.    If  made  in  the  course  of  any  judicial 
hearing,  he  could  not  interfere  and  deny 
the  statement ;  it  would  be  to  charge  the 
witness  with  perjury,  and  alike  inconsist- 
ent with  decorum  and  the  rules  of  law. 
So,  if  the  matter  is  of  something  not  within- 
his  knowledge ;  if  the  statement  is  made 
by  a  stranger,  whom  he  is  not  called  on 
to  notice ;  or  if  he  is  restrained  by  fear, 
by  doubts  of  his  rights,  by  a  belief  that 
his  security  will  be  best  promoted  by  his 
silence  ;  then  no  inference  of  assent  can 
be  drawn  from  that  silence.    Perhaps  it  is 
within  the    province  of  the  judge,  who 
must  consider  these  preliminary  questions- 
in  the  first  instance,  to  decide  ultimately 
upon  them;  but  in  the  present  case  he 
has  reported  the  facts,  on  which  the  com- 
petency of  the  evidence  depended,  and 
submitted  it,  as  a  question  of  law,  to  this 
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court.  The  circumstances  were  such,  that 
the  court  are  of  opinion  that  the  declara- 
tion of  the  party  robbed,  to  which  the  de- 
fendant made  no  reply,  ought  not  to  have 
been  received  as  competent  evidence  of 
his  admission,  either  of  the  fact  of  stealing, 
or  that  the  bag  and  money  were  the  prop- 
erty of  the  party  alleged  to  be  robbed. 
The  declaration  made  by  the  officer,  who 
first  brought  the  defendant  to  the  watch- 
house,  he  had  certainly  no  occasion  to 
reply  to.  The  subsequent  statement,  if 
made  in  the  hearing  of  the  defendant,  (of 
which  we  think  there  was  evidence,)  was 
made  whilst  he  was  under  arrest,  and  in 
the  custody  of  persons  having  official  au- 
thority. They  were  made,  by  an  excited, 
complaining  party,  to  such  officers,  who 
were  just  putting  him  into  confinement. 
If  not  strictly  an  official  complaint  to 
officers  of  the  law,  it  was  a  proceeding 
very  similar  to  it,  and  he  might  well  sup- 
pose that  he  had  no  right  to  say  any  thing 
until  regularly  called  upon  to  answer. 
We  are  therefore  of  opinion  that  the  ver- 
dict must  be  set  aside  and  a  new  trial 
granted." 

In  Commonwealth  v.  Call,  21  Pickering, 
615,  521,  it  was  held,  that  confessions  of 
an  accomplice  made  in  the  presence  of 
the  defendant,  and  assented  to  by  him,  are 
admissible  in  evidence  against  him.  Mor- 
ton, J.,  said  :  "  Although  the  confessions  of 
an  accomplice,  as  such,  are  not  competent 
evidence ;  1  Phillipps  on  Ev.  87 ;  Kelyng, 
18;  Gilbert  on  Ev.  124,  yet  when  made 
in  the  presence  of  the  defendant,  and 
assented  to  by  him,  there  can  be  no  doubt 
of  their  admissibility.  Indeed,  had  his  ex- 
press assent  been  wanting,  they  would 
have  been  admissible.  Where  declara- 
tions against  a  party  are  made  in  the  pres- 
ence and  not  objected  to  by  him,  he  being 
at  liberty  to  do  so,  his  assent  is  implied, 
and  they  are  always  deemed  competent 
evidence." 

The  qualification  of  the  above  propo- 


sition, or  exception  to  it,  includes  those 
cases,  where  the  deposition  of  a  witness 
or  examination  of  another  prisoner  before 
a  magistrate,  in  presence  of  the  prisoner, 
contains  some  statement  affecting  the  pris- 
oner. Such  statement  seems,  according 
to  the  best  authorities,  not  to  be  admissi- 
ble in  evidence,  even  as  an  implied  ad- 
mission. Thus  in  Turner's  case,  which 
came  before  the  judges  on  another  point, 
1  Moody,  C.  C.  347,  it  was  proposed  to 
prove  a  confession  of  a  female  prisoner, 
made  before  a  magistrate  in  the  presence 
of  another  prisoner,  in  which  various  facts 
were  stated,  implicating  the  other  as  well 
as  herself  Patteson,  J.,  refused  to  receive 
this  in  evidence.l 

In  Melen  v.  Andrews,  Moody  &  Malkin, 
336,  in  an  action  on  the  case,  for  mali- 
ciously laying  an  information  before  mag- 
istrates, under  the  stat.  7  &  8  Geo.  4,  ch. 
30,  it  appeared  that  the  plaintiff  had 
cross-examined  the  defendant  Andrews 
before  the  magistrates,  and  had  com- 
mented upon  his  evidence.  The  defend- 
ant's counsel  then  proposed  to  inquire  of 
the  witness,  what  another  .party  examined 
on  that  occasion,  but  not  a  party  to  the 
record  in  this  case,  had  stated,  on  the 
ground  that  it  was  said  in  the  plaintiff's 
presence ;  and  that  he  had  the  opportu- 
nity of  cross-examining  the  witness,  and 
observing  upon  his  testimony,  and  had 
used  that  privilege,  in  reference  to  the 
defendant  Andrews. 

Parke,  J.,  refused  to  admit  the  evidence ; 
observing,  that  "  the  deposition  of  a  wit- 
ness, taken  in  a  judicial  proceeding,  is  not 
evidence,  although  the  party,  against 
whom  it  is  sought  to  be  read,  was  present, 
and  had  the  opportunity  of  cross-examin- 
ing ;  and  that  in  an  investigation  of  this 
nature,  there  is  a  regularity  of  proceeding 
adopted,  which  prevents  the  party  from 
interposing,  when,  and  how  he  pleases,  as 
he  would  in  a  common  conversation ;  that 
the  same  inference  therefore  could  not  be 


1  Counsel  for  the  prisoner  relied  on  Appleby's  case,  cited  post,  p.  219.  The  circumstance 
of  the  statement,  not  being  on  oath,  does  not  seem  to  affect  the  principle  of  the  decision.  See 
Phillipps  on  £vid»nce,  422  and  423,  (note  I.) 
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drawn  from  his  silence,  or  his  conduct  in 
this  case,  which  generally  may  in  that  of 
a  conversation  in  his  presence,  and  that  it 
was  only  for  the  sake  of  these  inferences 
that  the  conversation  can  ever  be  admit- 
ted." 

So  in  Appleby's  case,  3  Starkie,  N.  P. 
C.  33,  where  it  was  proposed  to  show, 
that  when  the  prisoners  were  taken,  and 
examined  before  a  magistrate,  one  of 
them,  being  charged  bythe  examination 
of  another,  did  not  deny  the  charge.  Hol- 
royd,  J.,  refused  to  receive  the  evidence, 
and  said,  that  it  hadlibeen  so  ruled  by  sev- 
eral of  the  judges  in  a'similar  ease,  which 
had  been  tried  at  Chester. 

The  case  of  Hex  v.  Edmunds,  6  Car- 
rington  &  Payne,  1G4,  before  Tindal, 
C.  J.,  has  been  considered  at  variance 
with  the  above  authorities.!  The  prisoner 
was  charged  with  murder  a  few  days  after 
the  night  on  which  the  blow  was  given ; 
the  deceased  made  a  complaint  before  a 
clergyman,  and  the  prisoner  was,  in  con- 
sequence, brought  before  two  magistrates 
on  a  charge  of  assault ;  one  of  the  jnagis- 
trates  stated,  that  on  the  examination  of 
this  latter  charge,  the  deceased  made  a 
statement,  and  the  prisoner  made  a  state- 
ment in  answer  to  it.  Neither  of  these 
statements  was  reduced  into  writing,  as 
the  case  was  one  of  summary  conviction. 
The  prisoner  was  convicted  by  t^je  magis- 
trates. * 

Tindal,  C.  J.,  admitted  in  evidence 
what  the  deceased  and  the  prisoner  said 
upon  this  examination ;  the  learned  judge 
said  :  "  I  shall  not,  however,  hold  that 
whsiit  the  deceased  said  is  evidence,  as 
proving  the  facts  he  stated,  as  it  would  be 
if  it  were  a  deposition  taien  under  the 
statute  7  Geo.  4,  eh.  64 ;  but  only  evi- 
dence, as  producing  an  answer  from  the 
prisoner,  like  any  other  conversation ;  and 
I  do  not  think  it  is  the  less  evidence,  be- 
cause it  is  upon  oath.  I  shall  therefore 
admit  it  as  a  conversation.  The  prisoner 
was  found  guilty  of  manslaughter.  Mr. 
Phillipps  observes,  that  "  this  ease  seems 


of  doubtful  authority  ; "  it  may  be  re-; 
marked,  that  although  the  prisoner's  coun- 
sel objected  on  another  ground,  the  atten- 
tion of  the  court  does  not  appear  to  have 
been  called  to  this  objection,  that  the 
statement  was  made  on  an  examination 
before  a  magistrate,  which  has  been  con- 
sidered as  preventing  a  prisoner  from  in- 
terposing at  his  will  and  pleasure,  and 
therefore  as  shutting  out  anyinference  to 
be  drawn  from  his  silence.  Phillipps  on 
Evidence,  (8th  ed.)  423. 

Section  XI.  Where  a  confession  is 
not  admissible,  from  the  circumstances 
under  which  it  was  obtained,  contempo- 
raneous declarations  of  the  party  are  re- 
ceivable in  evidence  or  not  according  to 
the  attending  circumstances,  but  any  act 
of  such  party,  though  done  in  consequence 
of  such  confession,  is  admissible  in  evi- 
dence, if  it  appears  from  a  fact  thereby 
discovered,  that  so  much  of  the"  confession 
as  immediately  relates  to  it,  is  true. 

In  WarickshaU's  case,  1  Leach,  C.  C. 
(4th  ed.)  263,  Old  Bailey  Sessions,  1783, 
coram  Nares,  J.,  and  Eyre,  B.,  where  the 
confession  was  rejected  as  made  under 
promises  of  favor,  the  fact  that  part  of  the 
stolen  property  was  obtained  through 
means  of  the  confession  was  admitted.  It 
was  objected,  that  to  receive  it  was  to  make 
the  prisoner  the  deluded  instrument  of 
her  own  conviction,  and  to  violate  the 
faith  which  the  prosecutor  had  pledged. 
The  court  said,  it  was  a  mistaken  notion, 
that  the  evidence  of  confessions  and  facts, 
obtained  from  prisoners  by  promises  and 
threats,  was  to  be  rejected  from  a  regard 
to  public  faith;  that  no  such  rule  ever 
prevailed,  that  the  idea  was  novel  in  the- 
ory, and  would  be  as  dangerous  in  prac- 
tice as  it  is  repugnant  to  the  general  prin- 
ciples of  criminal  law. 

Confessions  are  received  in  evidence  or 
rejected  as  inadmissible,  under  a  consid- 
eration whether  they  are  or  are  not  enti- 
tled to  credit.  A  free  and  voluntary  con- 
fession is  deserving  of  the  highest  credit, 


1  Mr.  Phillipps,  in  his  Work  on  Evidence,  1,  428,  (8th  ed. 
doubtful  authority.  * 


I  says  that  this  case  seems  of 
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because  it  is  presumed  to  flow  from  the 
strongest  sense  of  guilt,  and  therefore  it  is 
admitted  as  proof  of  the  crime  to  which  it 
refers ;  but  a  confession,  forced  from  the 
mind  by  the  flattery  of  hope  or  by  the 
torture  of  fear,  comes  in  so  questionable  a 
shape  when  it  is  to  be  considered  as  the 
evidence  of  guilt,  that  no  credit  ought  to 
be  given  to  it ;  and  therefore  it  is  rejeo- 
ted.l  This  (principle  respecting  confes- 
sions, has  no  application  whatever  to  the 
admission  or  rejection  of  facts,  whether 
the  knowledge  of  them  be  obtained  in 
consequence  of  an  extorted  confession,  or 
arises  from  any  other  source  ;  for  a  fact, 
if  it  exist  at  all,  must  exist  invariatly  in 
the  same  manner,  whether  the  eonfession 
from  which  it  is  derived  be  in  other  re- 
spects true  or  false.  Facts  thus  obtained, 
however,  must  be  fully  and  satisfactorily 
proved,  without  calling  in  the  aid  of  any 
part  of  the  confession,  from  which  they 
may  have  been  derived  ;  and  the  impossi- 
bility of  admitting  any  part  of  the  confes- 
sion, as  a  proof  of  the  fact,  clearly  shows, 
that  the  fact  may  be  admitted  on  other 
evidence,  for  as  no  part  of  an  improper 
confession  can  be  heard,  it  can  never  be 
legally  known  whether  the  fact  was  de- 
rived through,  the  means  of  such  confes- 
sion or  not ;  (see  Gould's  case,  post,)  and 
the  consequences  to  public  justice  would 
be  dangerous  indeed ;  for  if  men  were 
enabled  to  regain  stolen  property,  and  the 
evidence  of  attendant  facts  were  to  be 
suppressed,  because  they  had  regained  it 
by  means  of  an  improper  confession,  it 
would  be  holding  out  an  opportunity  to 
compound  felonies.  The  rules  of  evi- 
dence which  respect  the  admission  of 
facts,  and  those  which  prevail  with  re- 
spect to  the  rejection  of  parol  decla- 
rations or  confessions,  are  distinct  and 
independent  of  each  other.  It  is  true, 
that  many  able  judges  have  conceived, 
that  it  would  be  an  exceedingly  hard  case, 


that  a  man  whose  life  is  at  stake,  having 
been  lulled  into  a  notion  of  security  by 
promises  of  favor,  and  who  in  consequence 
of  those  promises  has  been  induced  to 
make  a  confession  by  the  means  of  which 
the  property  is  found,  should  afterwards 
find  that  the  confession  with  regard  to  the 
property  found  is  to  operate  against  him. 
But  this  subject  has  more  than  once  un- 
dergone the  solemn  consideration  of  the 
twelve  judges ;  «ind  a  majority  of  them 
were  clearly  of  opinion,  that  although  con- 
fessions, improperly  obtained,  cannot  be 
received  in  evidence? *  yet  that  any  acts 
done  afterwards  may  be  given  in  evidence, 
notwithstanding  they  were  done  in  conse- 
quence of  such  confession.  1  Leach,  C. 
C.  264,  (ed.  1815.) 

In  Gould's  case,  9  Carrington  &  Payne, 
364,  (1840,)  a  statement  had  been  made 
by  the  prisoner,  under  circumstances 
which  induced  the  prosecution,  with  the 
approbation  of  the  court,  not  to  offer  it  in 
evidence ;  but  in  consequence  of  the 
statement  containing  some  allusion  to  a 
lanterq,  which  was  afterwards  found  in  a 
particular  place,  the  policeman  was  asked, 
whether,  in  consequence  of  something 
which  the  prisoner  had  said,  he  made 
search  for  the  lantern  ?  Tindal,  C.  J., 
and  Parke,  B.,  received  the  words  used 
by  the  prisoner,  with  reference  to  the 
thing  foiyid,  but  not  the  other  parts  of  the 
statements  received.  The  prisoner  was 
found  guilty. 

In  the  case  of  Rex  v.  Hams,  Ev- 
ans and  Butler,  1  Moody,  C.  C.  338, 
(1832,)  on  an  indictment  for  killing  a 
sheep,  with  intent  to  steal  the  carcase, 
where  the  admissibility  of  a  confession 
was  reserved  by  Littledale,  J.,  for  the 
opinion  of  the  judges,  the  learned  judge 
admitted  in  evidence  the  facts,  that,  after 
this  statement,  the  prisoner  went  with  two 
persons  to  a  field,  and  said  "  he  could  find 
the  skin  buried  ; "  that  he  showed  them 


1  Three  men  were  tried  and  convicted  for  the  murder  of  Mr.  Harrison,  of  Campden,  iii 
Gloucestershire.  One  of  them,  under  a  promise  of  pardon,  confessed  himself  guilty  of  the 
fact.  The  confession,  therefore,  was  not  given  in  evidence  against  him,  and  a  few  years 
afterwards  it  appeared,  that  Mr.  Harrison  was  alive.  1  Leach,  C.  C.  264,  (ed.  1815,)  MS, 
case.  • 
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the  place ;  that  they  dug  it  up,  and  that  it 
was  the  skin  of  the  sheep  which  had  been 
lost. 

In  ThurteU's  case,  cited  by  Mr.  Alison, 
in  his  work  on  the  Criminal  Law  of  Scot- 
land, 2,  584,  although  a  confession  ob- 
tained, by  means  of  promises  or  hopes  of 
impunity  held  out,  was  not  used  in  evi- 
dence against  him,  yet,  the  fact  that  goods 
were  recovered  or  a  corpse  found,  in  con- 
sequence of  the  confession,  and  at  the* 
place  mention^  in  the  confession,  was 
held  receivable  in  evidence. 

In  Commonwealth  v.  Knapp,  9  Picker- 
ing, 496,  511,  (1830,)  where  the  prison- 
er's confessions  were  excluded,  as  having 
been  improperly  obtained,  a  witness  was 
allowed  to  testify,  that  a  weapon  used  in 
the  commission  of  the  murder,  was  found 
by  him  in  a  particular  place,  and  that  he 
■Was  directed  to  the  place  by  the  pris- 
oner. 

The  reason  for  excluding  a  confession  is 
to  guard  against  the  possibility  of  an  inno- 
cent person  being  from  weakness  seduced 
untruly  to  accuse  himself,  in  hopes  of 
thereby  obtaining  more  favor,  or  from  fear 
of  meeting  with  more  punishment;  that 
reason  is  done  away,  if  such  confession  be 
substantiated  by  an  actual  finding  of  the 
goods  accordingly,  in  the  place  desci-ibed, 
'which  would  not  probably  be  known  to  the 
party,  if  he  were  not  privy  to  the  felony. 
2  East,  P.  C.  658. 

In  Mosey's  case,  1  Leach,  C.  C.  (4th  ed.) 
265,  note,  a  confession  was  made,  and  goods 
found  in  consequence  of  it.  BuUer,  J., 
(present,  Eyre,  B.,)  said  :  "  Whatever 
acts  are  done,  are  evidence  ;  but  if  those 
acts  are  not  sufficient   to  make  out  the 


charge  against  the  prisoner,  the  conversa- 
tion on  confession  of  the  prisonei'  cannot 
be  received,  so  as  to  couple  it  with  those 
acts,  in  order  to  make  out  the  subject- 
matter  of  proof  A  prisoner  was  tried 
before  me,  where  the  evidence  was  just 
as  it  is  here ;  I  stopped  all  the  witnesses 
when  they  came  to  the  confession ;  —  the 
prisoner  was  acquitted.  There  were  two 
learned  judges  on  the  bench,  who  told 
me,  that  although  what  the  prisoner  said 
was  not  evidence,  yet,  that  any  facts  aris- 
ing afterwards  must  be  received ;  this 
point,  though  it  did  not  affect  the  prisoner 
at  the  bar,  was  stated  to  all  the  judges; 
and  the  line  drawn  was,  that  although 
confessions  improperly  obtained  cannot  be 
received  in  evidence,  yet  that  the  acts 
done  afterwards  may  be  given  in  evidence, 
although  they  were  done  in  consequence 
of  the  confession."  See  also  Lockharfs 
case,  1  Leach,  C.  C.  (4th  ed.)  386.  But 
it  should  seem  that  so  much  of  the  con- 
fession as  relates  strictly  to  the  fact  dis- 
covered by  it  'may  be  given  in  evidence, 
for  the  reason  of  rejecting  extorted  con- 
fessions is,  that  the  prisoner  may  have 
been  thereby  induced  to  say  what  is  false, 
but  the  fact  discovered  shows,  that  so 
much  of  the  confession  as  immediately  re- 
lates to  it  is  true.  Rex  v.  Butcher,  1 
Leach,  C.  C.  (4th  ed.)  265,  note. 

In  Cain's  case,  1  Crawford  &  Dix,  C.  C. 
37,  1839,1  -ivhere  an  admission  of  a  female 
prisoner  to  a  constable  that  the'  child  (for 
concealing  whose  birth  she  was  indicted) 
was  in  the  bedstead,  was  rejected  on  the 
ground  that  the  witness  had  interrogated 
the  prisoner  in  a  threatening  manner, 
Torrens,  J.,  admitted  evidence  of  the  acts : 


1  The  constable  went  to  the  prisoner's  house,  and  said,  "Where  is  your  child'?"  The 
prisoner  replied,  "  I  have  no  child."  Witness  then  said,  "  I  have  received  information  that 
you  were  delivered  of  a  child."  Tlie  prisoner  persisted  in  denial,  when  the  witness  said,  "  I 
shall  search  for  the  child,  so  you  had  better  tell  me  where  it  is."  The  prisoner  then  said, 
the  child  was  in  the  bedstead,  and  the  witness,  upon  search,  found  it  there.  The  confession 
was  not  admitted.  It  does  not  appear  from  the  report  that  the  question  was  argued ;  there 
was  a  subsequent  confession  by  the  prisoner  to  another  person,  which  was  admitted  in  evi- 
dence. It  would  seem,  that  a  threat  to  search  for  the  child  was  "not  calculated  to  induce  the 
prisoner  untruly  to  confess  herself  guilty,  which  is  the  test  of  its  admissibility,  {ante,  Sec- 
tion 1,)  while,  on  the  other  hand,  the  confession  naturally  led  to  her  immediate  apprehen- 
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the  search  for,  and  the  finding  of  the  child 
in  the  bedstead,  which  were  done  in  con- 
sequence of  the  admission. 

In  Griffin's  case,  Russell  &  Ryan,  C.  C. 
151,  (1809,)  the  prisoner  was  indicted  and 
convicted  of  stealing  a  guinea  and  two 
promissory  notes,  in  a  dwelling-house. 
One  of  the  notes  was  a  Bank  of  Eng- 
land note  for  £5,  the  other  a  Reading 
bank-note  for  the  same  sum.  The  prose- 
cutor, after  detailing  a  conversation  with 
the  prisoner,  was  proceeding  to  state  a 
confession,  but  as  he  admitted  that  he 
had  told  the  prisoner  it  would  be  better 
for  him  to  confess,  Chambre,  J.,  stopped 
him,  but  permitted  him  to  prove  "  that 
the  prisoner  brought  to  him  a  guinea  and 
a  £5  Reading  bank-note,  which  he  gave 
up  to  the  prosecutor,  as  the  guinea  and 
one  of  the  notes  that  had  been  stolen 
from  him." 

The  learned  judge  told  the  jury,  that 
notwithstanding  the  previous  inducement 
to  confess,  they  might  receive  the  prison- 
er's description  of  the  note,  accompanying 
the  act  of  delivering  it  up,  as  evidence 
that  it  was  the  stolen  note.  In  Easter 
Term,  1809,  a  majority  of  the  judges, 
namely,  Lord  Ellenborough,  Mansfield, 
C.  J.,  Macdonald,  C.  B.,  Keating,  Grose, 
J.,  Chambre,  J.,  and  Wood,  B.,  held  the 
conviction  right,  and  the  evidence  admis- 
sible. 

Lawrence  and  Le  Blanc,  JJ.,  were  of  a 
contrary  opinion.  Le  Blanc,  J.,  was  of 
opinion,  that  the  production  of  the  money 
by  the  prisoner  was  alone  admissible,  and 
not  his  saying  at  the  time  he  produced 
one  of  the  notes,  "  that  it  was  one  of  the 
notes  stolen  from  the  prosecutor." 

The  remark  of  the  court  in  Jenkins's 
ease,  post,  "  that  the  influence  which 
might  produce  a  groundless  confession, 
might  also  produce  groundless  conduct," 
seems  applicable  to  the  circumstances  of 
this  case.  The  money  produced,  however, 
corresponded  in  amount  and  in  general 
character  with  that  taken  from  the  prose- 
cutor, and  the  statement  identifying  it  was 
cotemporaneous  with  the  fact  of  the  pro- 
duction of  the  money.  It  was  not  a  con- 
fession of  the  prisoner's  guilt,  but  an  iden- 


tification of  the  property  which  had  been 
taken  from  the  prosecutor. 

In  Jones's  case,  Russell  &  Ryan,  C.  C. 
152,  (1809,)  which  came  before  the  twelve 
judges  on-  the  same  day  as  Qriffin's  case, 
the  prosecutor,  with  others,  had  been  in 
pursuit  of  the  prisoner,  having  found  him 
in  custody  of  a  constable,  to  whom  he  had 
been  delivered  by  a  sergeant  of  marines, 
asked  the  prisoner  for  the  money  that  he 
•had  taken  out  of  his  pack,  upon  which  the 
prisoner  took  lis.  6Jrf.  Of^jfpi  his  pocket, 
and  said  that  was  all  that  was  left  of 
it.  The  sergeant  gave  the  same  account, 
but  added,  that  before  the  prisoner  pro- 
duced the  money,  the  prosecutor  said  "  he 
only  wanted  his  money,  and  if  the  prisoner 
gave  him  that,  he  might  go  to  the  devil  if 
he  pleased."  Chambre,  J.,  left  the  whole 
of  this  evidence  to  the  jury,  who  found  the 
prisoner  guilty.  In  Easter  Term,  1809, 
the  majority  of  the  judges  present,  namely, 
Macdonald,  C.  B.,  Chambre,  Lawrence, 
Le  Blanc,  and  Heath,  JJ.,  held  the  evi- 
dence inadmissible  and  conviction  wrong. 
Mansfield,  C.  J.,  Wood,  B.,  Grose,  J.,  con- 
tra.    Lord  Ellenborough  duUlanle. 

The  case  of  Ilex  v.  Jones  was  acted 
upon  by  Vaughan,  B.,  who  rejected  evi- 
dence offered  under  precisely  similar  cir- 
cumstances in  Clarke's  case,  MS.,  1828, 
cited  by  Mr.  Carrington  in  his  Supple-* 
ment  to  the  Treatises  on  Criminal  Law. 

In  Jenkins's  case,  Russell  &  Ryan,  C. 
C.  492,  the  case  was  tried  and  the  pris- 
oner convicted,  before  Bayley,  J.,  and 
Parke,  J.,  at  the  Old  Bailey  Sessions, 
Michaelmas,  1822.  The  prisoner  was  in- 
duced, by  a  promise  from  the  prosecutor, 
to  confess  his  guilt,  and  after  that  confes- 
sion, he  carried  the  oflScers  to  a  particular 
house,  as  the  house  where  he  had  disposed 
of  the  property,  and  pointed  out  the  per- 
son to  whom  he  had  delivered  it ;  that 
person  denied  knowing  any  thing  about 
it,  and  the  property  was  never  found. 
The  evidence  of  the  confession  was  not 
received ;  the  evidence  of  his  carrying 
the  officer  to  the  house  was.  Bayley,  J., 
stated  the  case  for  the  consideration  of  the 
judges ;  they  held  the  evidence  inadmis- 
sible, and  the  conviction  wrong.      The 
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confession  was  excluded,  because,  being 
made  under  the  influence  of  a  promise,  it 
could  not  be  relj^gd  upon,  and  the  acts  of 
the  prisoner,  under  the  same  influence, 
not  being  confirmed  by  the  finding  of  the 
property,  -were  open  to  the  same  objection. 
The  influence,  which  might  produce  a 
groundless  confession,' might  also  produce 
groundless  conduct. 

In  this  case,  there  appears  to  have  been 
nothing  to  confirm  either  the  prisoner's 
statement  or  his  conduct. 

In  Harvey's  case,  2  East,  P.  C.  658, 
(Bodmin  Summer  Assizes,  1800,)  Lord 
Eldon  said,  that  where  the  knowledge  of 
any  fact  was  obtained  from  a  prisoner, 
under  such  a  promise  as  excluded  the 
confession,  he  should  direct  an  acquittal, 
unless  the  fact  itself  proved,  would  have 
been  sufficient  to  warrant  a  conviction 
without  any  confession  leading  to  it ;  and 
the  learned  judge  so  directed  the  jury  in 
that  case. 

Section  XII.  Parol  evidence,  pre- 
cise and  distinct,  of  a  statement  made  by 
a  prisoner  before  a  magistrate  during  his 
examination,  is  admissible,  although  such 
statement  neither  appears  in  the  written 
examination,  nor  is  vouched  by  the  magis- 
trate ;  and  a  confession  before  a  magis- 
trate is  admissible,  although  it  was  made 
before  tlie  evidence  of  the  witnesses 
against  the  party  was  concluded. 

The  first  part  of  this  proposition  seems 
warranted  by  a  case  before  the  judges, 
next  cited,  but  it  has  been  remarked,  that 
such  parol  statements  are  liable  to  consid- 
erable suspicion  from  the  very  circum- 
stance of  their  not  having  been  taken 
down  By  the  magistrate,  and  that  they 
ought  therefore  to  be  received  with  the 
greatest  caution.    Phillipps  on  Ev.  447. 

In  the  case  of  Harris,  Evans  and  Butler, 
1  Moody,  C.  C,  338,  (1832,)  cited  ante, 
on  another  point,  the  prisoners  were  tried 
before  Littledale,  J.,  for  kilUng  a  ewe,  the 
property  of  Thomas  Bennet,  with  intent 
to  steal  the  carcase.  There  was  a  second 
count  for  stealing  the  ewe.  The  prison- 
ers, in  consequence  of  a  statement  made 
by  Butler  to  one  Robinson,  were  taken 
before  a  magistrate,  who  stated  in  his  evi- 


dence at  tl»e  trial  "  that  the  examination 
produced  was  all  that  was  taken  down, 
that  was  what  each  of  the  prisoners  said, 
it  was  all  in  the  handwriting  of  the  wit- 
ness, the  examinations  were  read  over  to 
the  prisoners,  and  were  signed  by  all  three, 
and  that  he  had  taken  down  every  thing 
said  by  them  that  he  heard,  and  that  the 
papers  p^duced  contained  every  thing,  as 
he  believed,  that  transpired  before  him. 
The  room  was  very  full."  The  papers 
produced  were  the  depositions  of  the  three 
prisoners,  and  the  examination  and  con- 
fession of  Butler,  as  to  each  oflfence,  and 
the  examinations  of  the  other  two  prison- 
ers, which  latter  were  sileflt  as  to  Ben- 
net's  sheep  altogether.  These  examina- 
tions were  signed  by  the  two  prisoners,  as 
marksmen,  respectively. 

Robinson  was  present  during  the  exam- 
inations, and  stated,  that  Harris  said  to 
the  magistrate,  he  was  connected  with  the 
taking  of  Bennet's  sheep,  and  that  Harris 
said  further,  that  "  they  took  a  neddy  out 
of  the  road  and  put  the  sheep  upon  him, 
and  the  neddy  tumbled,"  and  that  these 
words  were  addressed  to  the  magistrate. 
That  Evans  also  said,  "  he  helped  to  take 
Bennet's  sheep,"  and  that  he  addressed 
himself,  in  saying  so,  to  the  magistrate. 

Bennet,  one  of  the  prosecutors,  said  he 
was  at  the  magistrate's,  that  he  heaird  Har- 
ris and  Evans,  that  Harris  said,  he  helped 
to  take  Bennet's  ewe,  and  that  Evans, 
after  he  had  been  admonished  by  his  fel- 
low-prispner  Harris  to  speak  the  truth, 
said,  "he  helped  to  do  it,  he  helped  to 
take  his  (Bennet's)  sheep,"  and  that  what 
both  said  was  addressed  to  the  magistrate. 

It  does  not  appear  that  there  was  any 
evidence  against  either  of  the  prisoners, 
Evans  or  Harris,  as  to  Bennet's  sheep, 
the  subject  of  the  indictment,  except  this 
parol  evidence  of  confession  before  the 
magistrate.  It  was  objected,  that  as  Har- 
ris and  Evans  had  made  a  confession, 
.  which  had  been  taken  down  in  writing  by 
the  magistrate,  a  confession,  as  to  Ben- 
net's sheep,  could  not  be  supplied  by 
parol  evidence ;  that  parol  evidence  could 
not  under  the  circumstances  be  admitted 
of  any  thing  else  that  was  addressed  to 
the  magistrate. 
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The  prisoners  were  all  found  guilty, 
and  the  opinion  of  the  judges  was  request- 
ed, whether  the  parol  evidenpe  of  Robin- 
son and  Bennet  as  to  what  passed  before 
the  magistrate  was  admissible.  AH  the 
judges  (except  Lord  Lyndhurst,  C.  B., 
Bosanquet,  J.,  Taunton,  J.,  and  Gurney, 
B.,  who  were  absent,)  were  unanimously 
of  opinion,  that  the  evidence,  being  pre- 
cise and  distinct,  was  properly  received, 
and  that  the  con-riction  was  right.  See 
2  Russell  on  Crimes,  (3d  ed.)  p.  876-87S, 
note,  by  Mr.  Greaves ;  1  Greenleaf  on  Er. 
(7th  cd.)  §  227,  note. 

Moloni/'s  case,  npon  this  point,  was 
previous  to  Harris's  case  before  the 
judges,  the  former  being  in  1831,  the 
latter  in  1832.  Littladale,  J.,  who  tried 
the  former  on  circuit,  concurred  with 
the  decision  of  the  judges  in  the  latter. 
That  decision  was  unanimous.  The  for- 
mer case  does  not  appear  to  be  reported ; 
it  is  thus  briefly  mentioned  in  Matthews's 
Digest  of  Criminal  Law,  published  in 
1833  :  •'  But  if  an  observation  made  by 
the  prisoner  ought  to  have  been  taken 
down  in  writing,  and  was  not,  it  is  inad- 
missible. Bex  v.  Jliihey,  per  Littledale, 
j.,  Lancaster  Spring  Assizes,  1831,  MS." 
This  is  copied  by  Roscoe,  without  any 
other  reference,  and  it  is  miscalled  Moto- 
ny's  case.  See  1  Greenl.  on  Ev.  (7th  ed.) 
§  227,  not*. 

In  Spilsiury's  case,  7  Carrington  & 
Payne,  IBS,  Coleridge,  J.,  admitted  parol 
evidence  of  a  statement  made  by  ^he  pris- 
oner before  the  magistrate,  in  the  course 
of  the  examination  of  one  of  the  witnesses, 
but  not  forming  part  of  what  the  prisoner 
said  when  he  was  called  on  for  his  defence. 
The  learned  judge  observed,  that  "as 
that  would  not  be  put  down  as  a  part  of 
the  statement  of  the  prisoner,  he  was 
clearly  of  opinion  that  it  was  receivable ; 
that  if  the  prisoner,  being  asked  at  the 
close  of  the  evidence  for  the  prosecution, 
does  say  something,  it  is  taken  down,  and 
the  evidence  of  that  statement  is  the  writ- 
ten deposition,  but  if  a  prisoner  says  any 
thing  while  the  witnesses  are  under  e.x- 
amination,  that  does  not  stand  on  the  same 
ground." 


In  Hotcland  v.  Ashbi/,  Ryan  &  Moody, 
X.  P.  C.  231,  at  Guildhall,  March,  1S25, 
coram  Best,  C.  J.,  it  was  jyoposed  to  give 
in  evidence  an  admission  by  the  plaintiff 
on  his  examination  before  commissioners 
of  bankrupt,  that  he  was  in  partnership 
with  his  son.  There  was  no  such  admis- 
sion in  the  written  examination  produced. 
It  was  objected  that  the  evidence  was 
inadmissible,  the  case  being  the  same  as 
the  examination  of  a  prisoner  before  a 
magistrate  ;  that  it  must  be  presumed  the 
commissioners  had  done  their  diity  and 
had  made  *a  faithful  account  of  the  plain- 
tiff's evidence. 

Best,  C.  J.,  admitted  the  evidence,  and 
said  that  in  regard  to  the  statute  for  ex- 
amination of  prisonei-s  by  a  magisti^ate,  it 
had  been  used  for  a  different  purpose 
than  had  been  intended ;  and  that  his 
opinion  was  that  upon  clear  and  satisfac- 
tory evidence,  it  would  be  admissible  to 
prove  something  said  by  a  prisoner  beyond 
what  was  taken  down  by  the  committing 
magistrate.  _ 

It  seems  that  the  object  of  the  old  stat- 
ute of  Philip  and  Mary,  requiring  the  ex- 
amination of  prisoners  to  be  taken,  was  to 
enable  the  judge  and  jury  to  see  whether 
the  witnesses  were  consistent  or  contra- 
dictory in  the  evidence  they  gave.  Grose, 
J.j  in  Lambe's  case,  2  Leach,  C.  C.  552, 
(ed.  1815,)  says,  that  the  only  object  of 
the  legislature  in  enabling  the  magistrate 
to  take  informations  was  to  enable  the 
judge  and  jury  before  whom  the  prisoner 
is  tried,  to  see  whether  the  offence  is  bail- 
able, and  whether  the  witnesses  are  con- 
sistent or  contradictory  in  the  evidence 
they  give.  There  is  not  a  single  expres- 
sion fi-om  which  it  is  to  be  collected  that 
the  examination  was  directed  to  be  taken 
merely  as  evidence  against  the  prisoner ; 
nor  indeed  is  the  examination  ever  given 
in  evidence  as  a  matter  so  required  by  the 
statute ;  but  containing  a  detail  of  circum- 
stances taken  under  the  solemnity  of  a 
public  examination  for  a  different  pur- 
pose, it  is  more  authentic,  on  account  of 
the  deliberate  manner  in  which  it  is 
taken,  and  when  it  contains  a  confession 
it  is  admitted,  not  by  force,  of  the  statute, 
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but  by  the  common  law,  as  strong  evi- 
dence of  that  fact.i 

In  1  Greenl.  on  Ev.  §  227,  it  is  said, 
that  "  the  law  conclusively  presumes,  that 
if  any  thing  was  taken  down  in  writing, 
the  magistrate  performed  all  his  duty  by 
taking  down  all  that  was  material.  In 
such  case,  no.  parol  evidence  of  what  the 
prisoner  may  have  said  on  that  occasion 
can  be  received."  In  a  note,  the  learned 
author  says :  "  Mr.  Joy  in  his  Treatise  on 
Confessions,  p.  89-92,  237,  dissents  from 
this  proposition,  so  tar  as  regards  the  con- 
clusive character  of  the  presumption, 
which,  he  thinks,  is  neither  '  supported  by 
the  authorities,'  nor  '  reconcilable  with 
the  object  with  which  examinations  are 
taken.'  But  upon  a  careful  review  of  the 
authorities,  and  with  deference  to  the 
opinion  of  that  learned  writer,  I  am  con- 
strained to  leave  the  text  unaltered." 

In  respect  of  the  second  branch  of  the 
proposition  above,  that  it  is  not  necessary, 
in  order  to  make  a  confession  admissible, 
that  the  prisoner  should  be  first  put  in 
possession  of  all  the  evidence  against  him ; 
it  was  so  held  in  Bell's  case,  5  Carrington 
&  Payne,  163,  coram   Gaselee,  J.,   who 


conferred  with  Lord  Tenterden,  C.  J.,  on 
the  case,  where  several  depositions  were 
taken  in  the']"prisoner's  presence,  both  on 
the  day  on  whifli  the  confession  was  made 
and  on  a  previous  day,  and  other  depo- 
sitions were  taken  on  g,  day  subsequent  to 
that  on  which  the  prisoner  confessed, 
some  in  his  presence,  others  in  his  ab- 
sence. Lord  Tenterden,  C.  J.,  and  Gase- 
lee, J.,  agreed  that  the  opinion  of-ljar- 
row,  B.,  in  Fagg's  case,  was  much  too 
general,  as  it  would  go  to  exclude  any 
acknowledgment  of  guilt  made  by  a  pris- 
oner to  a  constable. 

In  this  latter  case,  (4  Carrington  & 
Payne,  567,)  Garrow,  B.,  admitted  the 
evidence,  but  expressed  a  doubt  as  to  its 
legality.  He  thought  that  notliing  said 
by  a  prisoner,  before  he  knew  what  evi- 
dence was  against  him,  ought  to  be  used 
to  criminate  him ;  and  he  censured  the 
practice  of  taking  such  a  statement  from  a 
prisoner,  who  ought  only  to  be  asked 
whether  he  wished  to  say  any  thing  in 
answer  to  the  charge,  when  he  had  heard 
all  that  the  witnesses  in  support  of  it  had 
to  say  against  him. 


1  In  Lewis's  case,  6  Carrington  &  Payne,  162,  Gurney,  B.,  refused  to  receive  parol  evidence 
of  something  said  by  the  prisoner,  not  talcen  (Jown  in  the  depositions  which  ho  made  as  a 
witness  before  the  magistrate.  The  depositions  had  been  rejected,  on  the  ground  that  they 
were  not  voluntary.  This  would  apply  to  the  statement  not  taken  doiyn  as  well  as  that 
which  was.  Mr.  Phillipps,  446,  note  4,  speaks  of  this  as  a  case  in  which  the  judge  refused 
to  receive  si|(ilar  evidence  to  that  which  was  received  in  Harris's  case,  ante,  223  —  bat  the 
latter  was  the  case  of  an  examination  not  upon  oath. 

In  Walter's  case,  7  Carrington  &  Payne,  267,  it  was  stated  on  the  depositions  returned  by 
the  magistrate  that  the  prisoner  declined^to  say  any  thing;  Lord  Abinger,  C.  B.,  was  of 
opinion  that,  under  these  circumstances,  parol  evidence  was  not  admissible  of  a  confession 
of  the  prisoner  alleged  to  have  been  made  on  his  examination  j  but  the  point  was  not  de- 
cided, the  other  evidence  in  the  case  being  sufficient.  The  prisoner  was  found  guilty.  In 
this  case  the  parol  evidence  proposed  to  be  given  would  have  directly  contradicted  the  return 
made  by  the  magistrates ;  but  the  circumstance  of  some  part  of  the  prisoner's  statement 
being  omitted  by  the  magistrate,  would  not,  it  seems,  render  the  examination  inadmissible, 
if  it  has  been  read  over  to  the  party,  and  he  has  not  dissented  from  its  correctness.  Thus, 
in  a  civil  suit,  Milward,  assignee  of  Gates  v.  Forbes,  4  Espinasse,  170,  the  examination  of  the 
defendant  before  commissioners  of  bankrupt  was  tendered  in  evidence  against  him  in  an 
action  of  trover.  It  was  proved  that  the  defendant  had  said  more  on  the  examination  than 
was  taken  down,  that  the  commissioner  had  taken  down  only  what  he  considered  relevant — 
but  that  nothing  relevant  was  omitted,  whether  it  made  for  or  against  the  party,  and  the  ex- 
amination was  read  to  the  defendant  before  he  signed  it.  Lord  EUenborough,  C.  J.,  held, 
that  the  party  having  signed  it,  after  ho  heard  it  so  stated  from  his  own  words,  and  read  over 
to  him  before  ho  signed  it,  it  must  be  taken  to  be  a  statement  of  facts  admitted  by  him,  and 
it  was  therefore  evidence. 
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Section  XIII.  Parol  evidence  of  a 
confession  made  during  an  examination 
before  a  magistrate,  is  admissible  in  evi- 
dence, althougb  it  was  Taken  down  in 
writing  by  the  magistrate,  if  from  infor- 
mality the  written  examination  is  not 
admissible ;  and  such  examination,  though 
informal,  may  be  used  to  refresh  the 
memory  of  a  witness  who  was  present  and 
took  it  down. 

This  proposition  strictly  belongs  to  the 
subject  of  Secondary  Evidence.  It  is, 
however,  immediately  connected, with  the 
subject  in  discussion. 

Telicote's  case,  2  Starkie,  N.  P.  C.  483  ; 
Foster's  case,  1  Lewin,  C.  C.  46  ;  Hirst's 
cas'e,  1  Lewin,  C.  C.  46 ;  and  Pressly's 
case,  6  Carrington  &  Payne,  183,  are  in- 
stances of  the  admissibility  of  such  parol 
evidence,  where  the  examinations  are  not 
signed  by  the  prisoner.  In  Tarrant's 
case,  6  Carrington  &  Payne,  182,  where 
it  did  not  appear  on  the  face  of  the  exam- 
ination, that  it  was  taken  on  a  charge  of 
felony,  or  that  the  magistrates  who  signed 
it  were  then  acting  as  such,  Patteson,  J., 
allowed  the  .clerk  to  the  magistrates  to 
refresh  his  memory  from  the  paper. 

In  Bell's  case,  5  Carrington  &  Payne, 
162,  the  confession  had  been  taken  down 
in  writing  by  the  magistrate's  clerk ;  the 
prisoner,  after  it  was  read  over  to  hitti, 
put  his  mark  to  it.  The  clerk  attested  it 
thus,  "  taken  and  signed  by  the  said  John 
H.  Bell,  in  the  presence  of."  The  prisoner's 
counsel  objected  to  the  admissibility  of 
this  document,  on  the  ground  that  there 
was  a  false  attestation.  Gaselee,  J.,  afler 
consulting  Lord  Tenterden,  C.  J.,  said, 
they  were  both  of  opinion,  that  the  con- 
fession might  be  repeated  by  the  magis- 
trate's clerk,  who  heard  it,  and  that  he 
might  refresh  his  memory  by  aid  of  the 
written  paper.  The  prisoner  was  con- 
victed. 

The  same  course  was  pursued  in  Jones's 
case,  Carrington,  Suppl.  13 ;  Watkins's 
case,  4  Carrington  &  Payne,  550,  note  b; 


and  Heed's  case,  1  Moody  &  Malkin,  403. 
It  does  not  appear  what  the  irregularity 
in  the  examination  was.  See  a  case  be- 
fore Lord  Lyndhurst,  referred  to,  5  Car- 
rington &  Payne,  164,  note. 

In  Pressly's  case,  6  Carrington  &  Payne, 
183,  Patteson,  J.,  said,  he  thought  it  would 
be  the  more  safe  course  that  the  examina- 
tion itself  should  not  be  read.  The  clerk 
to  the  magistrates,  by  whom  it  was  taken, 
was  allowed  to  refresh  his  memory  from  it. 

In  Lamie's  case,  2  Leach,  C.  C.  (ed. 
1815,)  552,  which  came  before  the  twelve 
judges,  the  examination,  which  had  been 
read  over  to  the  prisoner,  but  was  not 
signed  either  by  him  or  by  the  magistrate, 
was  received  per  se  as  a  paper  writing, 
but  not  as  an  official  document. 

In  Thomas's  case,  2  Leach,  C.  C.  (ed. 
1815,)  637,  minutes  taken  by  the  solicitor 
for  the  prosecution,  on  the  examination  of 
the  prisoner  before  a  magistrate,  and  at 
the  instance  of  the  magistrate,  were  ad- 
mitted in  evidence,  though  they  were  not 
signed  either  by  the  magistrate  or  the 
prisoner.  The  prisoner's  counsel  attempt- 
ed to  distinguish  that  case  from  Lambe's 
case,  on  the  ground  that,  in  the  latter  case, 
the  prisoner  had  acknowledged  before  the  4 
magistrate  that  the  contents  of  the  exam- 
ination were  true,  although  he  refused  to 
sign  it,  whereas  in  the  present  case  the 
prisoner  refused  to  sign  the  examination, 
because  part  of  it,  he  said,  was  not  true. 

The  court  had  no  doubt  that  these  min- 
utes might  be  read  in  evideufe,  and  said, 
that  in  Lambe's  case  the  judges  were  of 
opinion,  that  if  such  written  examination 
were  to  be  adjudged  not  admissible,  this 
monstrous  proposition  would  follow,  that 
whatever  a  prisoner  says,  when  not  before 
a  magistrate,  would  be  admissible,  though 
depending  on  the  faculty  of  memory  ;  but 
that  the  moment  a  prisoner  gets  befoi^  a 
magistrate,  it  would  not  be  admissible, 
though  taken  down  in  writing,  under  cir- 
cumstances of  the  gi-eatest  caution  and 
solemnity.i 


1  Where  the  prisoner's  examination  is  produced,  it  is  admissible  in  evidence,  without  call- 
ing either  the  magistrate,  before  whom,  or  the  clerk,  by  whom  it  was  taken  down.  See 
Uopes's  case,  7  Carrington  &  Payne,  136;  Taylor's  case,  Ibid.  138;  Foster's  case)  Ibid.  148; 
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It  may  be  remarked  here,  that  a  parol 
confession  is  admissible  in  evidence,  al- 
though it  appears  that  a  confession  was 
made  subsequently  to  a  magistrate,  which 
was  taken  down  in  writing,  and  which  is 
not  produced  in  evidence.  Thus,  in  Car- 
ty's  case,  Ridgway's  R.  73,  at  a  Commis- 
sion of  Oyer  and  Terminer  at  Dublin,  37 
Geo.  3,  coram  Boyd,  J.,  and  Downes,  J., 
cited  MacNally  on  Ev.  45  ;  Phillipps  on 
Ev.  (8th^d.)  446,  it  was  proposed  to  give 
in  evidence  a  private  conversation  be- 
tween the  last,  (the  prosecutor,)  and  the 
prisoner  after  he  was  committed  to  gaol. 
A  declaration  or  confession  of  the  prisoner 
had  been  subsequently  taken  in  writing,  on 
an  examination  by  a  magistrate.  At  the 
time  of  the  conversation  in  question,  no 
certain  information  had  been  given,  or 
was  in  contemplation  by  the  prisoner. 

The  witness  stated,  that  the  evidence 
before  the  magistrate  was  taken  about  a 
fortnight  after  the  prisoner  was  commit- 
ted, and  was  taken  in  the  presence  of  the 
witness,  but  not  by  him ;  that  he  believed 
it  was  still  in  existence ;  but  that  the  con- 
versation which  he  had  with  the  prisoner, 
and  which  he  proposed  to  detail,  happen- 
ed about  a  fortnight  before  the  taking  of 
such  written  confession.  It  was  then 
urged,  on  behalf  of  the  prisoner,  that  the 
witness  spoke  from  memory  only ;  that 
such  evidence  might  err ;  that  written 
evidence  could  not,  and  was,  therefore, 
the  only  proper  evidence  of  the  confes- 
sion. The  parol  evidence  was  admitted. 
The  court  had  no  doubt  as  to  its  admissi- 
bility. 

It  is  presumed,  unless  the  contrary  is 
proved,  that  the  magistrate  has  taken 
down  the  prisoner's  examination  in  writ- 
ing, where  the  statute  requires  him  so  to 
do ;  and,,  therefore,  in  order  to  render 
parol  evidence  admissible,  it  must  be 
proved  that  such  examination  was  not 
reduced  int»  writing. 

In  Jacobs's  case,  1  Leach,  C.  C.  (4th  ed.) 
810,  Gould,  J.,  said,  referring  to  the  old 
statutes,  justices  of  peace,  when  any  pris- 


oner is  brought  before  them  on  a  charge 
of  felony,  shall  take  the  examination  of 
the  said  prisoner,  and  the  information  of 
them  that  bring  him,  of  the  fact  and  cir- 
cumstances thereof;  and  the  same,  or  as 
much  thereof  as  may  be  necessary  to 
prove  the  felony,  shall  be  put  in  writing 
within  two  day*  after  the  examination, 
and  certified  to  the  nexPgeneral  gaol  de- 
livery. The  statutes  do  not  leave  this 
matter  to  the  option  of  the  magistrate,  but 
they  say  that  he  shall  do  it ;  and,  what- 
ever may  have  crept  into  practice,  the 
directions  of  this  law  ought  not  to  be  dis- 
pensed with.  The  rule  of  law  is  the  com- 
pass by  which  the  court  ought  to  be 
guided.  What  a  prisoner  says  in  other 
places  may  undoubtedly  be  received  upon 
viva  voce  testimony  ;  but  as  the  law  re- 
quires that  his  examination  before  the 
magistrates  shall-  be  reduced  into  writing, 
and  returned  to  the  court,  the  particulars 
of  such  examination  cannot  be  given  in 
evidence  viva  voce,  unless  it  be  clearly 
proved  that  in  fact  such  examination 
never  was  reduced  into  writing. 

The  same  was  held  by  Ashhurst,  J.,  in 
Hinxman's  case ;  and  by  Heath,  J.,  in 
Fisher's  case,  1  Leach,  C.  C.  (4th  ed.) 
310,  311,  note. 

It  may  be  remarked  here,  that  a  con- 
fession made  by  a  prisoner  is  not,  accord- 
ing to  present  rules,  allowed  to  be  received 
in  evidence  for  the  purpose  of  criminating 
any  one  but  himself.  This  principle  of 
English  law  was  established  by  a  reso- 
lution of  the  judges  in  Tang's  case,  Kelyng, 
17,  18,  early  in  the  reign  of  Charles  II.; 
and,  like  the  rule  requiring  witnesses  to 
be  examined  in  open  court, '  appears  to 
have  been  one  of  the  judicial  reforms 
owing  their  origin  to  the  Commonwealth. 
See  The  Great  Oyer  of  Poisoning,  by 
Andrew  Amos,  Esq.,  p.  296.  So  a  con- 
fession of  a  principal  felon  is  not  admissi- 
ble against  an  accessory.  The  question 
arose  in  Turner's  case,  and  was  reserved 
by  Patteson,  J.,  for  the  judges.  All  the 
judges  met,  except  Lord  Lyndhurst,  C.  B., 


Eees's  case,  Ibid.  568;  Reading's  case,  7  Carrington  &  Payne,  649  ;  Pikesleij's  case,  9  Carring- 
ton  &  Payne,  124 ;  Hearne's  case,  Carrington  &  Marshman,  109;   WUshaw's  case,  Ibid.  145. 
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and  Taunton,  J.,  and  were  unanimously 
of  opinion  that  the  confession  of  the  per- 
Bon  who  stole  the  goods  was  not  evidence 
against  the  receiver,  and  that  the  convic- 
tion was  wrong.  1  Moody,  C.  C.  347. 
The  principal  felon  was  still  alive,  but  the 
decision  did  not  turn  upon  this  circum- 
stance. 1 

Where  a  confession  affects  in  its  terms 
other  prisoners,  and  implicates  them  by 
name,  the  judge  will  teU  the  jui-y  that  the 
confession  does  not  legally, affect  any  one 
but  the  person  who  made  it ;  but  the  con- 
fession must  be  proved  as  it  was  made, 
and  the  names  bf  all  implicated  by  it  must 
be  mentioned.  Foster's  case,  coram  Lord 
Denman,  C.  J.,  1  Lewin,  C.  C.  110 ; 
Hearne's  case,  i  Carrington  &  Payne, 
216;  Clewes's  case,  Ibid.  225  ;  Hall's  case, 
coram  Alderson,  J.,  1  Lewin,  C.  C.  110; 
Fletcher's  case,  coram. Littledale,  J.,  Ibid. 
107;  Walkley's  case,  6  Carrington  &  Payne, 
175.  See  1  Lewin,  C.  C.  110,  Barstow's 
case,  where  Parke,  J.,  though  Fletcher's 
case  was  cited,  held  contra.  It  is  believed, 
however,  that  juries  are  not  much  influ- 
enced by  cautions  regarding  the  legitimate 
bearing  of  evidence  ;  for  it  requires  a  very 
discriminating  judgment  to  listen  to  evi- 
dence for  one  purpose,  but  to  pay  no 
regard  to  it  for  another. 

Section  XIV.  Weight  of  evidence 
derived  from  the  confession  of  the  accused. 

With  regard  to  the  weight  of  evidence 
derived  from  the  confession  of  a  prisoner, 
a  great  difference  of  opinion  exists. 

An  eminent  text  writer  remarks,  that 
where  a  confession  is  voluntary,  "  it  is 
one  of  the  strongest  proofs  of  guilt ;  for  it 
cannot  be  supposed,  that  a  person  really 
innocent  would  voluntarily  subject  him- 
self to  infamy  and  punishment."  2  Starkie 
on  Evidence,  (Lond.  ed.  1842,)  36.  And 
in  a  later  edition  of  the  same  work,  it  is 
said :  "  A  full  confession  of  guilt,  although 
it  be  but  presumptive  evidence,  is  one  of 
the  surest  proofs  of  guilt,  because  it  rests 
upon  the  strong  presumption  that  no  inno- 
cent man  would  sacrifice  his  life,  liberty, 
or  even  his  reputation,  by  a  declaration 
of  that  which  was  untrue.  The  presump- 
tion immediately  ceases  as  soon  as  it  ap- 


pears that  the  supposed  confession  was 
made  under  the  influence  of  threats  or 
of  promises,  which  render  it  uncertain 
whether  the  admissions  of  the  accused 
resulted  from  a  consciousness  of  guilt,  or 
were  wrung  from  a  timid  and  apprehen- 
sive mind,  deluded  by  promises  of  safety, 
or  subdued  by  threats  of  violence  or  of 
punishment."  1  Starkie  on  Ev.  (Lond. 
ed.  1853,)  73. 

Another  text  writer,  highly  commended 
by  Lord  Mansfield,  C.  J.,  says,  "  that 
magistrates  cannot  be  too  cautious  in 
receiving  confessions,  as  they  very  rarely 
flow  from  a  conscientious  desire  to  offer 
reparation  for  the  injury  committed,  but 
are  generally  made,  either  under  an  im- 
plied or  express  promise  of  favor,  if  not 
extorted  by  threat  or  through  fear.  1 
Burn's  Justice,  566,  Chetwynd's  ed. 

Another  writer,  who  had  much  expe- 
rience in  the  administration  of  criminal 
law,  says,  "  This  kind  of  evidence  I  have 
always  found,  in  the  words  of  that  truly 
learned  judge  Sii;'  Michael  Foster,  to  be 
the  most  suspicious  of  all  testimony." 
Chetwynd,  for  many  years  Chairman  of 
County  Sessions. 

Mr.  Justice  Grose,  in  delivering  the  « 
opinion  of  the  judges  in  Lamhe's  case,  2 
Leach,  C.  C.  (4th  ed.)  552,  says,  that 
confessions  of  guilt,  made  by  a  prisoner  to 
any  person,  at  any  moment  of  time,  and 
at  any  place,  subsequent  to  the  perpetra- 
tion of  the  crime,  and  previous  to  his  ex- 
amination before  the  magistrate,  are,  at 
common  law,  received  in  evidence,  as  the 
highest  and  most  satisfactory  proof  of 
guilt,  because  it  is  fairly  presumed,  that 
no  man  would  make  such  a  confession 
against  himself,  if. the  facts  confessed  were 
not  true. 

The  case  of  Rex  v.  Simons,  6  Carring- 
ton &  Payne,  541,  (1834,)  affords  a  strong 
instance  of  the  caution  with  which  jurors 
ought  to  receive  parol  evidente  of  what  a 
prisoner  is  alleged  to  have  said  in  the  way 
of  confession.  It  was  proposed  to  give  in 
evidence  what  the  prisoner,  who  was 
charged  with  a  capital  offence,  had  been 
overheard  saying  to  his  wife,  as  he  was 
leaving  th§  magistrate's  room  after  com- 
mittal ;  one  witness  stated,  he  overheard 
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t"he  prisoner  say  to  his  wife,  "  Keep  your- 
self to  yourself,  and  don't  marry  again." 
Another  witness  was  called  to  confirm 
this  evidence,  who  overheard,  at  the  same 
time,  what  the  prisoner  said,'  and  stated 
the  words  to  be,  "  Keep  yourself  to  your- 
self, and  keep  your  own  counsel."  Alder- 
son,  B.,  remarked :  "  One  of  these  ex- 
pressions is  widely  different  from  the 
other ;  it  shows  how  little  reliance  ought 
to  be  placed  on  such  evidence." 

Another  judge,  Mr.  Justice  J.  Parke, 
has  more  than  once  observed,  that  too 
great  weight  ought  not  to  be  attached  to 
evidence  of  what  one  has  been  supposed 
to  have  said,  as  it  very  frequently  hap- 
pens, not  only  that  the  witness  has  mis- 
understood what  the  party  has  said,  but 
that  by  unintentionally  altering  a  few  of 
the  expressions  really  used,  he  gives  an 
effect  to  the  statement,  -completely  at  vari- 
ance withi*what  the  party  really  did  say. 
5  Carrington  &  Payne,  542,  note  to  the 
case  oi  Earle  v.  Picken. 

In  Crossfield's  trial  for  high  treason,  26 
Howell's  State  Trials,  108,  Mr.  Adam, 
speaking  of  the  evidence  of  confession, 
observes,  "  that  it  is  very  doubtful  in  its 
nature,  to  be  taken  with  great  considera- 
tion on  all  occasions,  as  a  proof  of  fact  or 
intention.  If  a  fact  is  proved  by  an  eye- 
witness, that  fact  is  proved  provably,  as 
distinguished  from  probably ;  it  is  proved 
to  the  full  extent  of  legal  demonstration, 
because  if  the  witness  speaks  truth,  the 
fact  must  be  true.  But  when  evidence  is 
given  of  confession,  observe  what  the 
nature  of  it  is ;  the  person  who  gives  the 
testimony  may  speak  truth,  and  yet  the 
fact  may  not  be  true,  because  the  fact 
does  not  depend  merely  upon  %e  state- 
ment of  another  person,  who  has  stated 
the  thing  to  the  witness.  This  doctrine 
makes  it  fit  to  receive  with  great  deliber- 
ation, and  even  with  considerable  hesita- 
tion and  doubt,  all  evidence  of  confession. 
Confessional  evidence  is  such,  that  the 
person  making  the  declaration  must  yet 
be  led  by  hope  on  the  one  hand,  or  fear 
on  the  other,  to  state  circumstances  that 
,may  make  in  his  favor;  and  the  mind 
which  is  to  receive  the  confession,  the 
person  to  whom  it  is  made,  must  have  an 
VOL.  II.  20 


accurate,  distinct  understanding,  capable 
of  carrying  it  away  with  precision,  of  re- 
porting faithfully  without  exaggeration  or 
misrepresentation.  In  all  evidence  of  con- 
fession, the  nature  of  it  is  such,  that  it  is 
next  to  impossible  to  convict  for  perjury 
on  account  of  such  testimony.  What  is 
the  security  offered  by  the  law,  that  wit- 
nesses shall  speak  truth  in  a  court  of  jus- 
tice ?  That  they  come  under  the  terror 
of  a  penal  prosecution  if  they  do  not.  A 
witness,  who  comes  to  speak  to  a  confession 
comes  to  give  evidence  to  that  which,  from 
the  very  nature  of  it,  cannot  be  negatived, 
because  it  is  impossible  to  swear  that  a 
person  did  not  say  such  or  such  a  thing ; 
£ill  that  can  be  said  by  a  witness  is  nega- 
tively that  he  did  not  hear  him  say  it; 
consequently  the  person  who  speaks  to 
the  declaration,  gives  his  testimony  with- 
out those  risks  of  penal  proceeding — he 
is  safe  from  the  restraints  and  terrors  of 
the  law. 

Blackstoue  says  of  this  species  of  evi- 
dence that,  even  in  cases  of  felony,  at  the 
common  law,  "  confessions  are  the  weak- 
est and  most  suspicious  of  all  testimony  — 
ever  liable  to  be  obtained  by  artifice, 
false  hopes,  and  promises  of  favor,  or  men- 
naces  ;  seldom  remembered  accurately,  or 
reported  with  due  precision  ;  and  incapa- 
ble, in  their  nature,  of  being  disproved  Jjjy 
other  negative  evidence."  So  Foster,  in 
speaking  of  prosecutions  for  seditious 
words,  says,  "  words  are  transient  and 
fleeting  as  the  wind  —  they  are  frequently 
the  effect  of  sudden  transport,  easily  mis- 
understood, and  often  misreported." 

But  whatever  difference  of  opinion  ex- 
ists in  respect  of  the  weight  which  ought 
to  be  attached  to  evidence  derived  from  a 
confession,  yet  where  it  is  admissible  and 
satisfactorily  proved,  it  is  deemed  suffi- 
cient by  the  English  law  to  convict  a  pris- 
oner even  capitally,  without  the  aid  of 
any  corroborative  testimony  of  his  having 
committed  the  offence  with  which  he  is 
charged.  This  rule  has  been  adopted  in 
a  recent  case  in  Georgia,  Stephen  v.  The 
Stale,  11  Georgia,  225,  and  in  North  Car- 
olina, The  State  v.  Cowan,  7  Iredell,  239. 
But  in  the  United  States,  the  weight  of 
authority  is,  that  the  prisoneriRonfession, 
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■when  tlie  corpus  delicti  is  not  otherwise 
proved,  is  insufficient  to  warrant  his  con- 
viction. The  State  v.  Long,  1  Haywood, 
455,  (1797);  The  State  v.  Guild,  5  Hal- 
sted,  163,  185,  (1828.)  But  it  is  to  be 
observed  that  in  these  cases  there  was 
evidence  in  corroboration.  1  Groenl.  on 
Ev.  §  21 7.  And  see  Rex  v.  Edgar,  2  Rus- 
sell, Crim.  Law,  (8d  ed.)  826,  note;  2 
Hawkins,  P.  C.  oh.  46,  §  18. 

In  Falkner  and  Bond's  case,  before  the 
judges,  Russell  &  Ryan,  C.  C.  481,  (1822,) 
there  was  no  evidence  of  the  fact  of  the 
felony  except  the  confession  of  the  pris- 
oner ;  and  the  only  other  evidence  in  the 
case  was  to  the  effect  that  the  prisoner 
had  been  desirous  to  send  a  message  to 
the  prosecutor  to  keep  him  away  from  the 
trial. 

In  Tippet's  case  there  was  no  positive 
evidence  that  the  property  had  been  actu- 
ally stolen,  but  there  was  confirmatory 
evidence  making  the  theft  probable.  Most 
of  the  judges  were  of  opinion  that  the  jury 
might  have  convicted  the  prisoner  upon 
his  confession  unconfirmed.  Russell  & 
Ryan,  C.  C.  509.  Easter  Term,  1823. 
See  also  White's  case.  Ibid.  508,  decided 
in  the  same  term,  where  the  evidence  was 
almost  the  same. 

In  Wheeling's  case,  1  Leach,  C.  C.  (4th 
edJ)  311,  note,  it  is  said  to  have  been  de- 
ciaed  by  Lord  Kenyon,  C.  J.,  that  a  pris- 
oner may  be  convicted  upon  his  confes- 
sion, uncorroborated  by  any  other  evi- 
dence. 

In  a  modern  text-book,  Eoscoe's  Crim. 
Ev.  by  Granger,  (ed.  1840,)  p.  35,  El- 
dridge's  case  before  the  judges,  Russell  & 
Ryan,  0.  C.  440,  (Easter  Term,)  is  cited 
as  establishing  the  same  proposition.  But 
on  reference  to  that  case  it  will  be  found 
that  there  was  confirmatory*  evidence. 
The  prisoner  was  indicted  for  stealing  a 
mare,  which  was  seen  (Jn  the  9th  of  Octo- 
ber, with  the  prosecutor's  servant.  On 
the  lltji  of  the  same  month,  it  was  not 
in  the  prosecutor's  possession.  On  the 
13th,  the  prisoner  took  the  mare  to  the 
house  of  the  witness,  saying  he  had  been 
robbed  of  all  his  money,  and  he  asked  the 


witness  for  a  feed  of  corn.  The  witness 
detained  the  mare  for  the  amount  of  the 
feed  and  other  things.  The  prisoner  then 
offered  to  sell  the  mare  for  £35,  which 
appeare,d  to  be  a  fair  value,  but  he  after- 
wards sold  her  to  another  for  £  1 2,  and  a 
few  shillings,  the  expenses.  The  judges 
met  in  Easter  Term,  1821,  and  were  of 
opinion  that  there  was  sufficient  evidence 
to  confirm  the  confession.  The  same  dis- 
crepancy of  opinion  as  to  the  weight  of 
this  species  of  evidence  seems  to  exist  on 
the  American  bench.  In  the  case  of  The 
Corporation  of  Columbia  v.  Harrison,  2 
Reports  of  the  Constitutional  Court,  (N.  s.) 
215,  Nott,  J.,  says,  "  a  voluntary  confession 
is,  in  most  cases,  the  highest  evidence  that 
can  be  given!"  In  the  case  of  The  State 
V.  Long,  1  Haywood,  455,  a  confession  is 
spoken  of  as,  "  from  the  very  nature  of 
the  thing,  a  very  doubtful  species  of  evi- 
dence." In  Keithler  v.  ThemState,  10 
Smedes  &  Marshall,  229,  the  court  say  : 
"  A  voluntary  confession  is  entitled  to  but 
little  weight,  as  it  is  but  natural  that  one 
accused  of  crime  should  endeavor  to  pal- 
liate his  guilt  by  excuses." 

In  another  American  case,  The  State  v. 
Fields,  1  Peck,  140,  the  court  said,  "  the 
evidence  of  such  confessions  is  liable  to  a 
thousand  abuses.i  They  are  made  by  per- 
sons generally  under  arrest,  in  great  agi- 
tation and  distress,  when  each  ray  of  hope 
is  eagerly  caught  at,  and  frequently  under 
the  delusion,  though  not  expressed,  that 
the  merit  of  a  disclosure  will  be  produc- 
tive of  personal  safety.  To  disclose  the 
confession  is  odious  as  a  breach  of  confi- 
dence, which  it  "is  at  all  times.  The  con- 
fession is  made  in  want  of  advisers,  under 
circumswkices  of  desertion  by  the  world — 
in  chains  and  degradation — with  spirits 
sunk,  fear  predominant,  hope  fluttering 
around,  purpose  and  views  momentarily 
changing— a  thousand  plans  alternating, 
and  difficulties  gathering  into  a  multitude. 
How  easy  is  it  for  the  hearer  to  take  one 
word  for  another,  or  to  take  a  word  in  a 
sense  not  intended  by  the  speaker ;  and, 
for  want  of  an  exact  representation  of  the 
tone  of  voice,  emphasis,  countenance,  eye, 


1  The  coTOSsion  was  admitted  in  evidence  in  this  case.    The  prisoner,  who  was  charged 
with  murder,  had  previously  offered  to  confess,  and  he  was  subsequently  advised  to  do  so. 
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manner,  and  action  of  the  one  \vlao  made 
the  confession,  how  almost  impossible  is 
it  to  make  third  persons  understand  the 
exact  state  of  his  mind  and  meaning? 
For  these  reasons  such  evidence  is  received 
with  great  distrust,  and  under  apprehen- 
sions for  the  wrong  it  may  do.  Its  admis- 
sibility is  made  to  depend  on  its  being  free 
of  the  suspicion  that  it  was  obtained  by 
any  threats  of  severity,  or  promises  of  fa- 
vor, and  of  any  influence,  even  the  minu- 
test." 

A  modern  writer  remarks  on  this  sub- 
ject, that  "  the  imagination  need  not  be 
taxed  for  extreme  cases,  in  which  silence, 
equivocation,  or  even  falsehood,  the  ordi- 
nary badges  of  guilt,  would  naturally  be 
found  in  company  with  perfect  innocence. 
There  are  many  instances  in  which  the 
truth,  properly  brought  to  light,  would  set 
free  the  accused,  but  his  very  situation 
disqualifies  him  from  doing  justice  to  his 
own  statement.  Conscious  of  his  recti- 
tude, and  proud  of  his  character,  he  is 
abashed,  humiliated,  and  confounded  by 
the  charge.  The  untoward  chances, that 
have  loaded  him  with  suspicion,  may  go 
on  to  his  utter  ruin ;  the  false  witnesses, 
who  have  now  established  a  prima  facie 
case,  may  ultimately  convince  his  judges. 
That  he  should  ever  becoOie  an  object  of 
accusation,  would  have  struck  him  yester- 
day as  more  impossible,  than  that  accusa- 
tion should  now  lead  to  conviction.  The 
last  step  seems  far  less  violent  than  the 
first,  and  the  commencement  of  his  pro- 
cess is  a  fatal  augury,  which  teaches  him 
to  despair  of  its  issue."  Edinburgh  Re- 
view, Vol.  40,  p.  188,  (March,  1824.) 

In  the  administration  of  the  Ecclesias- 
tical Law,  great  doubt  seems  to  exist  in 
i%ard  to  the  force  of  confessions.  Sir  W. 
Scott  says,  (^Williams  v.  Williams,  1  Hag- 
gard, 304,)  that  "  the  court  must  remem- 
ber, that  confession  is  a  species  of  evi- 
dence, which,  though  not  inadmissible,  is 
regarded  with  great  distrust.  There  is  a 
canon  particularly  pointed  against  them, 
which  says,  neo  partium  confessioni  fides 
hdbeatur ;  and  though  it  is  evidence  which 
is  not  absolutely  excluded,  but  is  received 
in  conjunction  with  other  circumstances, 
yet  it  is,  on  all  occasions,  to  be  most  accu- 
rately weighed." 


By  the  Civil  Law,  the  cjpfession  of  a  par- 
ty against  himself  is,  in  ordinary  cases,  con- 
sidered a  certain  proof  of  the  fact  which  he 
owns,  unless  the  contrary  truth  is  establish- 
ed in  such  a  manner  as  that  there  might  be 
reason  to  think  that  the  confession  is  an  ef- 
fect of  folly  or  stupidity  in  the^person  that 
confesses  against  himself,  that  which  is 
false  ;  but  in  accusations  of  capital  crimes, 
it  is  not  enough  that  the  party  which  is 
accused  confesses  a  crime  which  is  not 
pfoved;  but  other  proofs  are  necessary 
for  putting  him  to  death  besides  his  own 
confession,  which  might  be  an  effect  of 
melancholy  or  despair,  or  proceed  from 
some  other  cause  than  the  force  of  truth. 
Domat's  Civil  Law,  bk.  4,  658. 

In  a  late  text-book  the  following  case 
is  mentioned  as  having  occurred  within 
the  personal  knowledge  of  the  writer :  — 
Two  brothers  committed  a  hi^  way  I'obbery 
in  a  dark  night,  and  fled.  A  younger  brother, 
who  was  at  home,  and  innocent  of  the  of- 
ence,  hearing,  the  next  day,  that  one  of  the 
other  two  was  suspected,  and,  apprehend- 
ing pursuit,  used  many  artifices  to  induce 
a  supposition  that  he  was  himself  the 
guilty  person.  He  was  brought  before  a 
magistrate,  and  in  his  examination  used 
many  equivocal  expressions,  amounting, 
in  substance,  to  a  virtual  confession,  which, 
however,  he  refused  to  subscribe.  He  was 
committed  for  trial.  On  his  trial  he  had 
no  difiiculty  in  proving  an  alibi  on  the 
clearest  testimony,  and  obtaining  an  ac- 
quittal. The  brothers,  in  the  mean  time, 
who  had  actually  committed  the  robbery, 
had  safely  arrived  in  America  with  the 
plunder.  Dickinson's  Justice  of  Peace, 
1,  629,  note. 

"  Upon  the  trial  of  Richard  Coleman, 
at  the  Kingston  assizes,  in  March,  1748-9, 
for  the  murder  of  Sarah  Green,  who  had 
been  brutally  assaulted  by  three  persons, 
and  died  from  the  injuries  she  received, 
it  appeared  that  one  of  the  offenders,  at 
the  time  of  the  commission  of  the  outrage, 
called  another  of  them  by  the  name  of 
Coleman,  from  which  circumstance  sus- 
picion soon  attached  to  the  prisoners.  A 
person  deposed  that  he  met  the  prisoner 
at  a  public-house,  and  asked  him  if  he 
knew  the  woman  who  had  been  so  cru- 
elly treated,  and  that  he  answered  "  yes— 
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what  of  that  ?  "  _  The  witness  said  that  he 
then  asked  him  if  he  ■was  not  one  of  the 
parties  concerned  in  that  affair ;  to  which 
he  answered,  according  to  one  account, 
"Tes,  I  was,  and  what  then?"  Or,  as 
another  account  states,  '•  If  I  was,  what 
then?"  It  appeared  that  the  prisoner 
was  intoxicated,  and  that  the  questions 
were  put  with  a  \iew  of  ensnaring  him ; 
but  the  jurj-,  influenced  l\v  this  imprudent 
and  blamable  language,  couTicted  him, 
and  he  was  e3;ecuted.  The  real  offend&ts 
were  afterwards  discoTered,  and  two  of 
them  were  executed  for  this  rery  offence, 
the  third  having  been  admitted  to  give 
evidence  for  the  crown,  and  the  innocence 
of  Coleman  was  rendered  indubitable." 
Remarkable  Trials,  1, 162.  See  also  Cele- 
brated Trials,  i.  SH.  Tlic  King  v.  Jones 
and  TIV/,-A.  See  also  Harrison's  case 
cited,  1  LeacA,  C.  C.  (4tli  ed.)  Sol,  note ; 
2  HoweU,  St.  Tr.  1049:  4  Howell,  St.  Tr. 
817;  6  Howell,  St.  Tr.  647;  S  Howell, 
St.  Tr.  1017. 

"  Whilst  such  anomalous  cases  ought 
to  render  courts  and  jm-ies  at  all  times  ex- 
tremely watchful  of  every  fact  attendant 
on  confessions  of  guilt,  these  cases  should 
never  be  invoked,  or  so  ni^d  as  to  invali- 
date indiscriminately  all  confessions  put 
to  the  jury,  thus  repudiating  those  salu- 


tary distinctions,  which  the  court,  in  the 
judicious  eseroise  of  its  duty,  shall  be  en- 
abled to  make.  Sueh  an  use  of  these 
anomalies,  which  should  be  reganled  as 
mere  exceptions,  and  which  should  speak 
only  in  the  voice  of  warning,  is  unpro- 
fessional and  impolitic,  and  should  be 
regarded  as  offensive  to  the  intelligence 
both  of  the  court  and  jury."  Hoffman's 
Course  of  Legal  Study,  A'ol.  I.  p.  367, 
36S. 

It  appears  inaccurate  to  give  to  all  kinds 
of  confessions  the  same  confidence,  or  to 
treat  them  alike  with  distrust.  LiSe  all 
other  kinds  of-  ailmissions,  they  admit  of 
all  shades  of  certainty  and  probability, 
firom  a  solemn  estoppel  by  matter  of  rec- 
ord to  the  slightest  presumption  arising 
from  the  most  casual,  suspicious  or  doubt- 
ful expressions. 

This  note  is  a  reprint,  with  altorationj 
and  additions,  from  the  Dublin  edition  of 
1S42.  of  Mr.  Joy's  very  able  Treaase  on 
Confessions,  which  is  cited  as  authority 
both  in  England  and  America.  It  was  the 
original  intention  of  the  writer  of  this 
note  to  have  published  an  American  edi- 
tion of  Mr.  Joy's  valuable  work ;  but  on 
reflection  be  has  decided  to  publish  his 
copy  in  this  form.  H. 


Rex  v.  John.^ 


Easter  Term,  1:90. 

I}ffinff  Declaratio)is. 

Whether  or  not  the  declarations  of  the  deceased  were  made  under  an  apprehension  of  dan- 
ger must  be  determined  by  the  judge,  in  order  to  receive  or  reject  the  evidence,  and  not 
by  the  jury  after  the  evidence  is  received. 
The  apprehension  of  danger  may  appear  either  from  the  express  declaration  of  the  iloee.tsed 
at  the  time,  or  may  be  inferred  from  the  state  of  the  wound,  or  illness,  or  other  circum- 
stances indicating  the  same. 
• 
On  the  prosecutiou  of  Thomas  John,  for  the  murder  of  Rachael, 
his  wife,  it  was  proved  by  the  confession  of  the  prisoner  himself,  in 


1 1  East,  P.  C.  857 
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conversation  with  others,  before  his  wife's  death,  that  in  September, 
1789,  upon  a  quarrel  between  theai,  he  had  laid  hold  of  his  wife, 
and  they  had  fallen  down,  he  uppermost,  and  he  had  given  her  sev- 
eral violent  kicks  and  blows,  so  that,  according  to  his  own  words,  he 
knew  she  never  would  raise  her  hand  against  hin#  again.  It  was 
also  proved  that  she  died  in  the  same  month  ;  that  she  was  taken  ill 
on  a  Friday,  took  to  her  bed  the  next  day,  and  died  on  the  Sunday 
sevennight  foUo'^ing,  being  .confined  to  her  bed  by  her  illness,  which 
was  severe,  the  whole  time.  But  it  did  not  appear  that  she  had 
expressed  any  apprehension  of  danger,  though  she  retained  her  senses 
till  the  day  before  her  death.  Three  witnesses  deposed  to  conversa- 
tions during-  her  illness,  at  which  the  husband  was  present,  in  which 
she  attributed  her  situation  to  his  ill  treatment;  and  the  conduct 
and  answers  of  the  husband  were  given  in  evidence,  although  it  was 
objected,  on  his  behalif  that  what  was  said  by  the  wife,  even  in  the 
presence  of  the  husband,  and  to  which  he  returned  answers  tending 
to  charge  himself,  ought  not  to  have  been  received.  Evidence  was 
also  given  of  her  declarations  in  the  prisoner's  absence,  after  she  was 
confined  to  her  bed,  all  of  which  tended  to  show  the  circumstances 
of  violence  he  had  committed  upon  her.  It  was  objected,  that  the 
declarations  of  the  wife,  in  the  absence  of  the  prisoner,  ought  not  to 
have  been  admitted  in  evidence,  as  it  was  not  proved  that  she  con- 
sidered herself  at  the  time  as  a  dying  person,  the  evidence  not  being 
express  on  that  head ;  but  that,  if  the  evidence  were  admissible,  it 
ought  to  have  been  left  to  the  jury  to  consider  whether  the  wife 
were  at  the  time  conscious  of  approaching  death.  Objection  was 
also  made,  that  these  being  declarations  of  a  wife  against  her  hus- 
band, were  not,  on  that  account,  evidence. 

The  court  was  of  opinion,  that  the  reason  of  the  rule,  that  a  wife 
shall  not  be  admitted  to  give  evidence  against  her  husband,  did  not 
apply  to  this  case.  And  upon  the  other  point,  that  the  evidence  of 
the  state  of  the  wife's  health,  at  the  time  the  declarations  were 
made,  was  suflfcient  to  show  that  she  was  actually  dying  ;  and  that 
it  was  to  be  inferred  from  it  that  she  was  conscious  of  her  situation  ; 
and  no  particular  direction  was  given  to  the  jury  on  the  subject. 

The  jury  having  found  the  prisoner  guilty,  these  points  were  refer- 
red to  the  judges,  who,  at  a  conference  in  Easter  Term,  1790,  all 
agreed  that  it  ought  not  to  be  left  to  the  jury  to  say  whether  the 
deceased  thought  she  was  dying  or  not ;  for  that  must  be  decided  by 
the  judge  before  he  receives  the  evidence.  And  if  a  dying  person 
either  declare  that  he  knows  his  danger,  or  it  is  reasonably  to  be 
inferred  from  the  wound  or  state  of  illness  that  he  was  sensible  of  his 
danger,  the  declarations  are  good  evidence.  But  as  to  the  declara- 
20* 
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tions  themselves  in  this  case,  all  the  judges,  except  two,  thought  that 
there  was  no  foundation  for  supposing  that  the  deceased  considered 
herself  in  any  danger  at  all. 


Rex  v.  Mead.^ 
Hilary  Term,  1824. 

Dying  Declarations. 

Defendant  having  been  convicted  of  perjury,  a  rule  nisi  for  a  new  trial  was  obtained;  whilst 
that  was  pending,  the  defendant  shot  the  prosecutor,  and,*n  showing  cause  against  the 
rule,  an  affidavit  was  tendered  of  the  dying  declai-ation  of  the  latter,  as  to  the  transaction 
out  of  which  the  prosecution  for  perjury  arose :  Held,  that  it  could  not  be  read  ;  for  that 
dying  declarations  are  admissible  only  where  the  death  is  the  subject  of  the  charge,  and 
the  circumstances  of  the  death  the  subject  of  the  declaration. 

The  defendant  was  indicted  for  perjury,  and  at  the  Middlesex  sit- 
tings, after  Michaelmas  Term,  1822,  before  Abbott,  C.  J.,  was  found 
•guilty.  In  Hilary  Term,  1823,  a  rule  for  a  new  trial  was  obtained 
by  the  Attorney-  General,  on  the  ground  of  the  verdict  having  been 
against  the  weight  of  evidence  and  upon  affidavits. 

D.  F.  Jones  and  Chitty  now  showed  cause,  and,  amongst  others, 
tendered  affidavits,  stating  a  dying  declaration  of  James  Law,  the 
prosecutor,  who  was  shot  by  the  defendant  after  the  conviction. 
The  perjury  assigned,  and  of  which  the  defendant  was  convicted, 
consisted  in  Mead's  swearing,  upon  the  trial  of  an  information  in  the 
Exchequer,  that  Law  had  been  present  at  and  engaged  in  a  smug- 
gling transaction,  at  a  place  called  the  Salt-Pans,  in  the  parish  of 
Scalby,  in  the  county  of  York,  on  the  20th  August,  •1820,  and  upon 
the  trial  of  which  information  Law  was  acquitted.  The  dying  dec- 
laration of  Law,  after  giving  an  account  of  the  circumstances  under 
which  he  was  shot  by  Mead,  proceeded  to  negative  his  having  been 
present  at,  or  having  had  any  concern  whatever  in,  the  smuggling 
transaction  deposed  to  by  Mead  in  the  Court  of  Exchequer. 

The  Attorney- General,  Clarke,  Gurney,  and  Walton,  objected  to 
these  affidavits  of  the   dying  declaration  being  received.      Dying 


1  2  Barnewall  &  Cresswell,  605 ;  4  Dowling  &  Ryland,  120. 
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declarations  are  only  admissible  in  criminal  prosecutions,  where  the 
death  of  the  deceased,  and  the  circumstances  of  the  death,  are  the 
subject  of  the  charge  against  a  prisoner;  whereas  here  the  statempnt, 
disclosed  by  the  affidavits  tendered,  was  not  made  with  reference  to 
the  death  of  the  dying  man,  but  with  referenca  to  the  antecedent 
charge  of  perjury.  In  Doe  dem.  Sutton  v.  Ridgeway,  4  B.  &  A.  53, 
it  was  held  that  the  dying  declarations  of  a  person,  as  to  the  relation- 
ship between  the  lessor  of  the  plaintiff'  and  the  person  last  seised, 
could  not  be  received  in  evidence. 

D.  F.  Jones  and  CMity,  contra,  contended,  that  the  affidavits  as  to 
the  dying  declarations  were  admissible.  The  general  principle,  upon 
which  such  evidence  is  competent,  is  founded  partly  on  the  situation 
of  the  dying  man,  which  must  be  taken  to  have  as  much  power 
over  his  conscience  as  the  sanction  of  any  oath  could  have,  and 
partly  on  the  manifest  absence  of  any  interest,  when  he  is  on  the 
point  of  passing  into  anothef  world.  Lord  Mohun's  case,  12  St.  Tr. 
949  ;  Rex  v.  Reason,  1  Str.  499 ;  Tinkler's  case,  1  East,  P.  C.  354 ; 
2  Hume's  Com.  on  the  Law  of  Scotland  respecting  Crimes,  391. 
The  rule  contended  for  on  the  other  side,  limiting  evidence  of  this 
kind  to  cases  of  inquiry  as  to  the  cause  or  circumstances  of  death, 
is  much  too  narrow ;  for  in  Wright  d.  Clymer  v.  Littler,  3  Burr.  1244, 
evidence  of  a  dying  confession,  by  the  subscribing  witness  to  a  deed, 
was  held  to  be  admissible.  So  also  in  the  case  before  Heath,  J., 
cited  in  Avison  v.  Lord  Kinnaird,  6  East,  195,  the  confession  of  an 
attesting  witness  to  a  bond,  who,  in  his  dying  moments,  begged  par- 
don of  heaven  for  having  been  concerned  in  forging  the  bond,  was 
received.  Secondly,  there  was  a  connection,  in  this  case,  between 
the  transaction  to  which  the  dying  declaration  referred  and  the  occa- 
sion of  the  death.  The  false  accusation,  to  which  the  dying  declara- 
tion referred,  was  the  foundation  of  the-personal  hostility  which  led 
to  the  death.  Thirdly,  whether  it  would  have  been  evidence  on  the 
trial  or  not,  it  'may  be  received  for  the  purpose  of  satisfying  the  court 
upon  the  question  of  granting  a  new  trial,  in  the  same  way  as  affida- 
vits by  parties  themselves  are  received  on  similar  occasions. 

Abbott,  C.  J.  We  are  all  of  opi^nion  that  the  evidence  cannot 
be  received.  In  the  case  before  Mr.  Justice  Heath,  the  declaration 
amounted  to  a  confession  by  the  party  himself  of  a  very  heinous 
offence  which  he  had  committed.  The  same  observation  applies  to 
the  case  of  Wright  v.  Littler.  Here,  the  dying  declaration  of  Law 
was  for  the  purpose,  not  of  accusing  but  of  clearing  himself.  It 
therefore  falls,  not  within  the  exception  on  which  those  decisions  pro- 
ceeded, but  within  the  general  rule,  that  evidence  of  this  description 
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is  only  admissible  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  the  subject  of  the 
dying  declaration.^ 

The  affidavits  were  rejected. 


1  The  same  point  was  ruled  in  Rex  v.  Hutchinson,  tried  before  Bayley,  J.,  at  the 
Durham  Spring  Assizes,  1822.  The  prisoner  was  indicted  for  administering  savin  to 
a  woman  pregnant,  but  not  quick  with  child,  with  intent  to  procure  abortion.  The 
woman  was  dead ;  and,  for  the  prosecution,  evidence  of  her  dying  declaration  upon 
the  subject  was  tendered.  The  learned  judge  rejected  the  evidence,  observing  that, 
although  the  declaration  might  relate  to  the  cause  of  the  death,  still  such  declarations 
were  admissible  in  those  cases  alone  where  the  death  of  the  party  was  the  subject  of 
inquiry. 


There  is  an  exception,  in  the  law  of 
evidence,  to  the  general  rule  rejecting 
hearsay,  in  the  case  of  declarations  made 
by  a  person  under  the  apprehension  of 
approaching  dissolution.  The  principle 
upon  which  this  exception  stands,  is  glear 
and  obvious.  "  It  is  presumed  that  a  per- 
son, who  knows  that  his  dissolution  is  fast 
approaching,  that  he  stands  on  the  verge 
of  eternity,  and  that  he  is  to  be  called  to 
an  immediate  account  for  all  that  he  has 
done  amiss,  before  a  Judge  from  whom  no 
secrets  are  hid,  will  feel  as  strong  a  motive 
to  declare  the  truth,  and  to  abstain  from 
deception,  as  any  person  who  acts  under 
the  obligation  of  an  oath."  1  Starkie  on 
Ev.  (London  ed.  1853,)  32.  This  princi- 
ple was  thus  elegantly  stated  by  Lord 
Chief  Baron  Eyre :  "  They  are  declara- 
tions made  in  extremity,  when  the  party 
is  at  the  point  of  death,  and  when  every 
hope  of  this  world  is  gone ;  when  every 
motive  to  falsehood  is  silenced,  and  the 


mind  is  induced,  by  the  most  powerful 
considerations,'to  speak  the  truth ;  a  situa- 
tion so  solemn  and  so  awful  is  considered 
by  tl3e  law  as  creating  an  obligation  equal 
to  that  which  is  imposed  by  a  positive  oath 
administered  in  a  court  of  justice."  Rex  v. 
Woodcoch,  1  Leach,  C.  C.  (4th  ed.)  502.1 
These  declarations  are  admitted  to  be 
proved,  although  the  party  against  whom 
they  are  offered  was  not  present,  and, 
therefore,  had  not  an  opportunity  to  cross- 
examine  and  elicit  the  whole  of  the  truth. 
But  as  this  is  an  exception  to  a  rule  which 
is  in  general  to  be  considered  as  absolutely 
essential  to  the  ascertainment  of  truth,  it 
is  to  bQ  received  with  the  greatest  caution, 
and  is  never  admitted  unless  the  court  be 
first  satisfied  that  the  party  who  made  the 
declaration  was  under  the  impression  of 
approaching  death ;  and  so  jealous  is  the 
law  of  any  deviation  from  the  general 
rule,  that  it  confines  the  exception  to  the 
necessity  af  the  case,  and  renders  such 


1  Shakspeare,  in  King  John,  quoted  in  1  Taylor  on  Ev.  §  499,  has  put  the  same  sentiment 
into  the  mouth  of  the  wounded  Melun,  who,  finding  himself  disbelieved  while  announcing 
the  intended  treachery  of  King  Lewis,  exclaims  :  — 

"  Have  I  not  hideous  death  within  my  view, 
Eetaining  but  a  quantity  of  life ; 
Which  bleeds  away,  even  as  a  form  of  wax 
Eesolveth  from  his  figure  'gainst  the  fire  ? 
What  in  the  world  should  make  me  now  deceive, 
Since  I  must  lose  the  use  of  all  deceit  ? 
Why  should  I  then  be  false ;  since  it  is  true, 
That  I  must  die  here,  and  live  hence  by  truth  ? " 

Act  5,  Scene  4. 
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declarations  admissible  in  no  civil  case,i 
and,  in  criminal  cases,  only  in  the  single 
instance  of  homicide,  when  they  relate  to 
the  cause  of  death,  and  are  tendered  on  a 
criminal  charge  respecting  it.  Wilson  v. 
Boerem,  15  Johnson,  286  ;  Doe  y.  Ridg- 
way,  4  Barnewall  &  Alderson,  53 ;  The 
State  y.Mmeron,  2  Chandler,  172.  Thus, 
on  a  tri^HP-  robbery,  the  dying  declara- 
tion of  the  pai'ty  robbed  has  been  rejected. 
Rex  V.  Lloyd,  4  Carrington  &  Payne,  233. 
And,  on  an  indictment  for  murder,  the 
prisoner  was  not  allowed  to  avail  himself 
of  the  statement  of  a  stranger,  who,  on  his 
death-bed,  confessed  that  he  had  commit- 
ted the  crime.  Rex  v.  Gray,  Irish  Circuit 
Reports,  76.  But  in  one  case,  "  the  judges 
appear  to  have  intrenched  somewhat  upon 
this  rule."  On  the  trial  of  an  indictment 
for  the  murder  of  A.  by  poison,  which 
was  also  taken  by  B.,  who  died  in  conse- 
quence, the  dying  declarations  of  B.  were 
held  admissible.  Rex  v.  Baker,  2  Moody 
&  Kobinson,  53,  (1837.)  In  this  case, 
Coltman,  J.,  after  consulting  Parke,  B., 
was  of  opinion,  that  as  it  was  all  one 
transaction,  the  declarations  were  admis- 
sible, and  allowed  them  to  go  to  the  jury, 
but  said  he  would  reserve  the  point  for 
the  opinion'of  the  judges ;  but  the  prisoner 
was  acquitted. 

It  has  been  repeatedly  held,  that  the 
rule  of  the  common  law,  by  which  this 
epecies  of  evidence  is  admitted,  is  not  in 
conflict  with,  nor  repealed  by,  the  gen- 
eral rule  of  criminal  law  declared  in  the 
Constitution  of  the  United  States,  and  in 
the  Constitutions  and  Statutes  of  nearly  all 
the  States  in  the  Union,  that  "  the  accused 
shall  enjoy  the  right  to  be  confronted  with 
the  witnesses  against  him."  Anthony  v. 
Tlie  State,  Meigs,  265,  (1838)  ;  Woodsides 


V.  The  State,  2  Howard,  (Miss.)  655, 
(1.837)  ;  The  State  v.  Tilghman,  11  Ire- 
dell, 513,  (1850);  Commomoealth  v.  Ca- 
rey, 4  The  Monthly  Law  Reporter,  (n.  S.) 
169,  (1851) ;  Campbell  v.  The  State,  11 
Georgia,  353,  (1852)  ;  McDaniel  v.  The 
Slate,  8  Smedes  &  Marshall,  401,  416. 
But  see  contrH,  4  The  Monthly  Law  Re- 
porter, (n.  s.)  221.  In  Anthony  v.  The' 
State,  ubi  supra,  this  principle  was  clearly 
stated  as  follows,  by  Reese,  J.:."  The 
Bill  of  Rights  cannot  be  construed  to  pre- 
vent declarations  properly  made  in  arti- 
culo  mortis  from  being  given  in  evidence 
against  defendants  in  cases  of  homicide. 
The  provision  in  the  Bill  of  Rights  was 
intended  only  to  ascertain  and  perpetuate 
a  principle  in  favor  of  the  liberty  and 
safety  of  the  citizen,  which,  although  fully 
acknowledged  and  acted  upon  before  and 
at  the  time  of  our  Revolution,  had  been 
yielded  to  the  liberal  or  popular  party  in 
Great  Britain  after  a  long  contest,  and 
after  very  strenuous  opposition  from  the 
crown,  from  crown  lawyers,  and,  if  I  may 
so  speak,  crown  statesmen.  In  this  case, 
as  in  that  of  libels  and  some  others,  the 
object  of  the  Bill  of  Rights  was  not  to 
introduce  a  new  principle,  but  to  keep 
ground  already  gained,  and  to  preserve 
and  perpetuate  the  fruits  of  a  political 
and  judicial  victory,  achieved  with  diffi- 
culty, after  a  violent  and  protracted  con- 
test. That  our  view  of  this  question  is 
correct,  is  made  'manifest  by  the  fact,  that 
after  more  than  forty  years  from  the 
adoption  of  our  first  Constitution,  this 
argument  against  the  admissibility  of  dy- 
ing declarations,  on  the  ground  of  the 
Bill  of  Rights,  is  for  the  first  time  made, 
so  far  as  we  are  aware,  in  our  courts  of 
justice ;  and,  if  made  elsewhere,  it  does 


1  It  was  even  held,  that  the  dying  doelarations  of  a  pauper  respecting  his  settlement  were 
admissible,  though  that  question  involved  both  law  and  fact.  Rex  v.  Bury  St.  Edmund's, 
Caldeeott,  486 ;  Abiotun  v.  Dunswell,  2  Bott,  80.  And  in  Siohart  v.  Drydeii,  1  Meeson  & 
Welsby,  615,  627,  the  dying  declarations  of  a  deceased  subscribing  witness  to  a  forged  instru- 
ment were  offered  in  disparagement  of  the  evidence  afforded  by  his  signature,  but  were 
rejected.  In  Rex  v.  Reason,  1  Strange,  722;  16  Howell's  State  Trials,  1,  (1722,)  which  is 
the  earliest  reported  case  on  this  subject.  Sir  John  Strange  says  :  "We  who  wore  counsel 
for  the  king  offered  to  give  in  evidence  several  declarations,  made  by  the  deceased  on  his 
death-bed,  whereby  he  charged  the  defendant  with  barbarously  murdering  him,  and,  without 
much  hesitation,  the  court  let  us  into  that  evidence." 
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not  appear  to  have  received  judicial  sanc- 
tion in  any  State." 

The  principle  upon  which  this  species 
of  evidence  is  received  being,  "  that  the 
mind,  impressed  with  the  awful  idea  of 
approaching  dissolution,  acts  under  a  sanc- 
tion equally  powerful  with  that  which  it  is 
presumed  to  feel  by  a  solemn  appeal  to 
God  upon,  an  oath,"  per  Curiam,  in  Rex  v. 
Drummond,  1  Leach,  C.  C.  (4th  ed.)  337, 
358,  it  follows,  that  if  the  declarant  was 
too  young  to  comprehend  the  obligation 
of  an  oath.  Rex  v.  Pike,  3  Carrington  & 
Payne,  598 ;  Regina  v.  Perkins,  2  Moody, 
C.  C.  135  ;  9  Carrington  &  Payne,  395  ; 
or  was  incompetent  by  reason  of  infamy. 
Rex  V.  Drummond,  ubi  supra,  or  imbecil- 
ity of  mind,  his  dying  declarations  are 
inadmissible.  Upon  the  same  principle, 
it  would  seem  to  be  allowable  to  show, 
that  the  deceased  was  not  of  a  character 
likely  to  be  impressed  by  a  religious  sense 
of  approaching  death.  1  Phillipps  on  Ev. 
(Lond.  ed.  1843,)  289. 

The  dying  declarations  of  an  accomplice 
are  admissible ;  but  they  are  only  admissi- 
ble where  the  prisoner  is  charged  with  as- 
sisting in  the  self-destruction  of  the  de- 
ceased, for  the  reason,  that  dying  declara- 
tions are  never  admissible,  except  where 
the  death  of  the  person  who  made  them 
is  the  subject  of  the  indictment.  Rex  v. 
Tinclcler,  1  East,  P.  C.  354.  And  see  the 
material  parts  of  this  case  as  reported  in 
the  Black  Book,  and  a  MS.  note  of  Lord 
Denman's,  in  the  Preface  to  the  first  vol- 
ume of  Denison's  Crown  Cases. 

These  declarations  are  admissible  in 
evidence,  if  it  appear  to  the  satisfaction  of 
the  court.  Rex  v.  Hucks,  1  itarkie,  Kep. 
521,  523  ;  Bartlett  v.  Smith,  11  Meeson  & 
Welsby,  483,  48G  ;  Rex  v.  Van  ButcUll, 
3  Carrington  &  Payne,  629  ;  The  State  v. 
Poll,  1  Hawks,  442,  444 ;  Lambeth  v.  The 
State,  23  Mississippi,  322,  354 ;  Hill  v.  The 
Commonwealth,  2  Grattan,  594 ;  Common- 
wealth .V.  Murray,  2  Ashmead,  41,  first, 
that  at  the  time  when  they  were  made 
the  declarant  was  in  actual  danger  of 
death;  secondly,  that  he  should  then  have 
had  a  full  apprehension  of  his  danger ; 
and,  lastly,  that  death  should  have  ensued. 
1   Taylor  on  Ev.  §  503.    In  the  Sussex 


Peerage  case,  11  Clar]»&  Finnelly,  108, 
112,  Lord  Denman,  C.  J.,  stated  this  prin- 
ciple as  follows  :  "  With  regard  to  decla- 
rations made  by  persons  in  extremis,  sup- 
posing all  necessary  matters  concurred, 
such  as  actual  danger,  death  following  it, 
and  a  full  apprehension,  at  the  time,  of 
the  danger  and  of  death,  sucyHfe,ration3 
can  be  received  in  evidence  jlBR^U  these 
things  must  concur,  to  render  such  decla- 
rations admissible.  Such  evidence  ought 
to  be  received  with  caution,  because  it  is 
subject  to  no  cross-examination." 

It  is  not  necessary  that  the  declarant 
should  actually  express  any  apprehension 
of  danger,  provided  it  satisfactorily  ap- 
pears to  the  court,  in  any  mode,  that  the 
declarations  were  made  under  a  clear 
impression  of  impending  death.  And  fot 
this  purpose  all  the  circumstances  of  the 
case  may  be  shown,  which  may  tend  to 
throw  light  upon  the  state  of  the  mind  of 
the  deceased  at  the  time  when  the  declara- 
tions were  made.  If  the  fact  can  be  rea- 
sonably inferred  from  the  evident  danger 
of  the  declarant,  or  from  the  opinions  of 
the  medical  or  other  attendants  stated  to 
him,  or  from  his  conduct  in  settling  his 
affairs,  disposing  of  his  property,  taking  ' 
leave  of  his  relations  and  friends,  giving 
directions  respecting  his  funeral  or  as  to 
his  place  of  burial,  receiving  extreme 
unction,  or  the  like,  it  is  sufficient.  Rex 
V.  Woodcock,  1  Leach,  C.  C.  (4th  ed.) 
500  ;  Rex  v.  Bonner,  6  Carrington  & 
Payne,  386 ;  more  fully  reported  in  2  Rus- 
sell, Crim.  Law,  (3d  ed.)  759  ;  Rex  v. 
Moiley,  1  Moody,  C.  C.  97  ;  Minion's  case, 
McNally  on  Ev.  386  ;  Regina  v.  Howell, 
1  Denison,  C.  C.  1 ;  1  Carrington  &  Kir- 
wan,  689  ;  1  Cox,  C.  C.  151  ;  Regina  v. 
Mooney,  5  Cox,  C.  C.  318 ;  Regina  v. 
Thomas,  i  Cox,  C.  C.  52  ;  Anthony  v.  The 
State,  Meigs,  265  ;  Nelson  v.  The  State, 
7  Humphreys,  542;  Commonwealth  v. 
Murray, '  2  Ashmead,  41 ;  Commonwealth 
V.  Williams,  2  Ashmead,  69 ;  McDaniel  v. 
The  State,  8  Smedes  &  Marshall,  401 ; 
Campbell  v.  The  State,  11  Georgia,  353 ; 
McLean  v.  The  State,  16  Alabama,  672, 
674;  Dunn  v.  The  State,  2  Pike,  229; 
Hill  v.  The  Commonwealth,  2  Grattan, 
594.    And  sec  Regina  v.  Dalmas,  1  Cox, 
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C.  C.  95  ;  Regina  v.  Scallan,  Crawford  & 
Dix,  Abr.  Cases,  240  ;  Regina  v.  Quaker, 
6  Cox,  C.  C.  357 ;  Regina  v.  Nicolas, 
6  Cox,  C.  C.  120  ;  Regina  v.  Megson, 
9  Carrington  &  Payne,  418. 

In  Rex  V.  SpUsbury,  7   Carrington  &, 
Payne,  187,  it  wag  proposed  to  give  in 
evidence  the  dying  declaration  of  a  de- 
ceased person,  and  it  was  proved  that, 
about  the  time  of  making  the  declaration, 
the  deceased  was  asked  if  he  thought  he 
should  recover,  and  how  he  was ;  to  which 
he  answered,  that  he  thought  he  should 
not  recover,  as  he  was  so  very  ill.    He 
had  been   previously  insensible,  but  re- 
maiiled  sensible  for  an  hour,  and  died  the 
next  day.    The  evidence  was  rejected,  on 
the  ground  that  the  judge  did  not  feel 
fully  convinced  that  the  deceased  had  no 
hope  of  recovering.     The  learned  judge 
observed,  that  people  very  often  use  ex- 
pressions, to  the  efi'ect  that  they  shall  not 
recover,  who  have  no  conviction  that  their 
death  is  near  approaching ;  and  that  if  the 
deceased  had  felt  that  his  end  was  draw- 
ing very  near,  he  should  have  expected 
him  to  say  something  of  his  affairs,  or  of 
those  who  were  to  have  his  property,  or 
to  give  some  directions  as  to  his  funeral, 
or  that  he  would  have  used  some  other 
expressions,  showing  a  feeling  or  convic- 
tion that  his  death  was  at  hand.     "  This 
decision  must,  it  is  conceived,  be  consid- 
ered only  with  reference  to  the  peculiar 
circumstances  of  the  individual  case  ;  but 
it  may  properly  be  regarded  as  an  author- 
ity to   this   extent,  that,  in   general,  the 
conduct  and  demeanor  of  the  deceased, 
and  not  merely  what  he  says  respecting 
his  condition,  may  be  considered  for  the 
purpose    of   determining   whether    it    is 
proper  to  receive  his  declarations."     1 
Phillipps  on  Ev.  (Lond.  ed.  1843,)  285. 
With  respect  to  the  interval  of  time  which 
may  have  elapsed  between  the  uttering  of 
dyingdeclarations  andthemoment  of  death, 
there  appears  to  be  no  rule  founded  on  this 
circumstance  alone ;  nor  is  it  consistent  with 
the  principle  upon  which  dying  declara- 
tions are  received  in  evidence,  (which,  as 
we  have  seen,  depends  upon  the  state  of 
the  declarant's  mind,)  that  such  declara- 
tions should  be  excluded,  if  not  made 


within   any  precise   limits   of   time.     It 
ought,  however,  to  appear  that  the   de- 
ceased believed  his  dissolution  to  be  im- 
pending.     "  It  is  the  impression"  says 
Professor    Grecnleaf,  "  of  almost  imme- 
diate dissolution,  and  not  the  rapid  suc- 
cession of  death,  in  point  of  fact,  that  ren- 
ders the  testimony  admissible.''    1  Greenl. 
on  Ev.  §  158.    And  unquestionably  the 
length  of  time  may  be  a  material  consider- 
ation in  forming  an  inference  as  to  the 
state  of  mind  of  the  deceased,  with  respect 
to  his  expectation  of  death  at  the  time  of 
making  a  declaration,  especially  if  he  has 
not  expressed  his  sense  of  his  own  situa- 
tion.  1  Phillipps  on  Ev.  (Lond.  ed.  1843,) 
285.    In  Woodcock's  case,  1  Leach,  C.  C. 
(4th  ed.)  500,  the  declarations  were  made 
forty-eight  hours  before  the  death.     In 
Ti»ckler's  case,  1  East,  P.  C.  354,  some  of 
them  were  made  ten  days  before  the  death. 
In  Rex  V.  Mosley,  1  Moody,  C.  C.  97,  they 
were  made  eleven  days  before  the  death. 
'  In  Rex  V.  Bonner,  6  Carrington  &  Payne, 
386,  they  were  made  three  days  before 
death,  and  were  all  received.    In  Rex  v. 
Van  BiMcliell,  3  -Carrington  &  Payne,  629, 
they  were  made  seven  days  before  the 
death,  and  rejected.    2  Russell  on  Crimes, 
(3d  ed.)  753,  note.    See  MoDaniel  v.  The 
Slate,'8  Smedes  &  Marshall,  416. 

Any  hope  of  recovery,  however  sligjjt, 
existing  in  the  mind  of  the  declarant  at 
the  time  of  making  the  declarations,  will 
render  them  inadmissible.  "  To  render  a 
declaration  of  this  kind  admissible,  the 
deceased  must  have  had  the  impression  on 
his  mind  of- an  almost  immediate  dissolu- 
tion." Per  Bosanquet,  J.,  in  Rex  v.  Crock- 
ett, 4  Carrington  &  Payne,  544.  And  al- 
though the  declarant  may  think  that  he 
shall  ultimately  "  never  recover,"  still  this 
is  not  sufficient  to  dispense  with  the  obli- 
gation of  an  oath,  unless  the  declarations 
"  are  made  under  an  impression  of  almost 
immediate  dissolution."  Per  Hullock,  B., 
in  Rex  v.  Van  Butchell,  3  Carrington  & 
Payne,  631.  And  see  The  State  v.  Poll, 
1  Hawks,  442;  Vass  v.  The  Common- 
wealth, 2  Leigh,  786 ;  Smith  v.  The  State, 
9  Humphreys,  24  ;  Rex  v.  Murphy,  1  Irish 
Circuit  Kep.  88  ;  Rex  v.  Errington,  2 
Lewin,  C.  C.  1^.    In  Rex  v.  Crockett, 
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Ubi  supra, "  notwithstanding  a  surgeon  told 
the  deceased  that  there  was  no  chance  of 
her  recovery,  yet,  as  she  said,  that  she 
hoped  the  surgeon  would  do  what  he  could 
for  her,  for  the  sake  of  her  family,  the 
judge  rejected  the  declarations  of  the  de- 
ceased, saying  that  her  expressions  showed 
a  degree  of  hope  in  her  mind.  In  Eex  v. 
Fagent,  7  Carrington  &  Payne,  238,  it 
appeared  that  the  deceased  had  expressed 
an  opinion  that  she  should  not  recover, 
and  after  that  she  made  a  declaration,  but 
subsequently,  on  the  same  day,  she  asked 
her  nephew  if  he  thought  she  would  "  rise 
again."  It  was  considered,  that  the  decla- 
ration was  not  receivable,  because  the  sub- 
sequent question  showed  that  she  enter- 
tained hopes  of  recovery. 

Representations  made  to  the  deceased 
are  often  of  importance  in  inquiring  as  to 
the  opinions  he  entertained  of  iiis  own 
danger.  In  Welbourn's  case,  who  was  in- 
dicted for  the  Aurder  of  Elizabeth  Page, 
by  inducing  her  to  take  poison,  the  decla- 
ration of  the  deceased  was  made  to  an 
apothecary  within  an  hour  of  her  death, 
in  consequence  of  the  apothecary  telling 
her  that  he  must  know  what  she  had  done, 
and  that  she  would  not  live  twenty-four 
hours  unless  proper  relief  was  afforded. 
The  majority  of  the  judges  were  of  opin- 
io!^ that  the  declaration  was  inadmissible, 
because  the  deceased  was  given  to  under- 
stand, that  if  she  told  what  was  the  matter 
with  her,  she  might  have  relief  and  re- 
cover. 1  East,  P.  C.  358.  So  in  the  case 
of  Rex  V.  Christie,  2  Eussell  on  Crimes, 
(3d  ed.)  754,  where  the  deceased  asked 
his  surgeon  if  the  wound  was  necessarily 
mortal,  and  was  told,  in  answer,  that 
•persons  had  recovered  under  like  circum- 
stances, but  that  the  case  was  one  of  ex- 
treme danger ;  a  statement  made  imme- 
diately after  this  conversation  was  rejected 
by  Chief  Justice  Abbott  and  Parke,  J.,  on 
the  ground  that  the  language  of  the  sur- 
geon was  calculated  to  keep  up  in  the 
mind  of  the  deceased  some  expectation  of 
recovery. 

In  Rex  V.  Mosley,  1  Moody,  C.  C.  27, 
the  deceased  received  the  injury  of  which  ' 
he  died  on  the  evening  of  the  30th  of  Sep- 
tember, and  died  on  th»  evening  of  the 


10th  of  October  following.  On  the  first 
evening,  and  every  day  until  his  death, 
he  complained  to  the  nurse  who  attended 
him  that  he  should  never  get  better.  But 
during  his  illness  he  never  expressed  any 
opinion,  either  of  hope  or  apprehension, 
to  his  surgeon.  The  surgeon  informed 
him  that  his  case  was  hopeless,  for  the  first 
time,  on  the  morning  of  the  10th  of  Octo- 
ber. The  surgeon  did  not  himself  con- 
sider the  case  quite  hopeless  till  that  day, 
and  had  always  previously  told  the  de- 
ceased that  there  was  danger,  but  that 
there  were  hopes  of  his  being  better. 
The  judges  were  unanimously  of  opinion, 
that  the  declarations  of  the  deceased, 
made  by  him  after  he  was  brought  home 
the  first  evening,  after  he  had  said  that 
he  should  not  get  better,  and  also  at  dif- 
ferent times  during  his  illness,  and  pre- 
vious to  the  surgeon's  communications  to 
him  of  his  hopeless  state,  were  properly 
received  in  evidence.  "It  may  be  ob- 
served," says  Phillipps,  "  that  this  cage  is 
distinguishable  from  the  two  preceding,  on 
the  ground  that  there  was  positive  evi- 
dence that  the  conviction  of  the  deceased, 
as  to  his  own  impending  death,  had  not 
been  altered  by  the  representations  of  the  ' 
surgeon."  1  Phillipps  on  Ev.  (London 
ed.  1843,)  288. 

In  Rex  V.  Hayward,  6  Carrington  & 
Payne,  160,  after  a  surgeon  had  examined 
the  wound  of  the  deceased,  the  deceased 
inquired  whether  he  was  in  danger ;  to 
which  the  surgeon  answered  that  he  was, 
and  that  the  only  chance  of  his  living  was 
keeping  himself  quiet ;  upon  which  it  was 
contended  that  the  declarations  made  by 
the  deceased  were  not  made  at  a  time 
when  every  hope  in  this  world  was  gone,, 
and  when  the  party  was  aware  that  he 
must  inewtably  answer  soon  for  the  truth 
or  falsehood  of  his  statements ;  but  that, 
upon  the  surgeon's  statement,  he  must  be 
taken  to  have  had  some  hope  of  recovery. 
On  this,  the  Lord  Chief  Justice  observed, 
that  any  hope  of  recovery,  however  slight, 
existing  in  the  mind  of  the  deceased  at 
the  time  of  making  the  declarations, 
would  undoubtedly  render  the  proof  of 
such  declarations  inadmissible.  But,  upon 
the  further  examination  of  the  surgeon,  it 
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appeared  that,  before  the  declarations 
were  made  on  the  following  evening,  the 
deceased  knew  that  he  must  die,  and  that 
the  magistrate,  previously  to  tjie  receiving 
of  his  declarations,  desired  him,  as  a  dying 
man,  to  tell  the  truth ;  and  that  the  de- 
ceased replied  he  would.  Upon  this  fur- 
ther evidence,  the  declarations  of  the 
deceased  were  held  to  be  admissible,  and 
were  laid  before  the  jury." 

"  It  is  worthy  of  remark,'*  says  Mr.  Tay- 
lor, "that  in  Scotland  it  is  immaterial, 
except  as  regards  the  weiglit  of  the  evi- 
dence, whether  or  not  the  declaration  be 
made  under  the  impression  of  impending 
death ;  but  where  a  party  has  received  a 
mortal  wound,  an  account  of  the  matter 
given  by  him  at  a  time  subsequent  to  the 
inquiry  will  be  admissible  in  the  event  of 
his  death,  provided  it  were  made  seriously 
and  deliberately,  and  whilst  the  deceased 
appeared  to  be  aware  of  what  he  was  do- 
ing, and  in  the  possession  of  his  faculties." 
1  Taylor  on  Ev.  §  504,  citing  Alison, 
Prac.  Crim.  Law,  510-512,  604-607;  2 
Hume,  Comm.  391-393. 

The  declarations  of  the  deceased  are 
admissible  only  to  those  things  to  which 
he  would  have  been  competent  to  testify, 
if  sworn  in  the  case.  See  Oliver  v.  The 
State,  17  Alabanoa,  587.  They  must, 
therefore,  in  general,  speak  to  facts  only, 
and  not  to  mere  matters  of  opinion.  Rex 
v.  Sellers,  Carrington's  Supp.  233.  And 
must  be  confined  to  what  is  relevant  to 
the  issue.  See  Johnson  v.  The  State,  17 
Alabama,  618.  It  is  not  necessary  that 
the  examination  of  the  deceased  should  be 
conducted  after  the  manner  of  interrogat- 
ing a  witness  in  the  cause,  though  any  de- 
parture from  this  mode  may  aifect  the 
validity  and  credibility  of  the  declarations. 
Therefore,  it  is  no  objection  to  their  ad- 
missibility that  they  were  made  in  answer 
■  to  leading  questions,  or  obtained  by  press- 
ing and  earnest  solicitations.  Vass  v.  The 
Commonwealth,  3  Leigh,  786  ;  Rex  v.  Fa- 
gent,  7  Carrington  &  Payne,  238.  But 
where  a  statement,  ready  written,  was 
brought  by  the  father  of  the  deceased  to  a 
magistrate,  who  accordingly  went  to  the 
deceased  and  interrogated  her  as  to  its 
accuracy,  paragraph  by  paragraph,  it  was 
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rejected  in  Ireland,  by  Mr.  Justice  Cramp- 
ton,  who  observed,  that  "  in  the  state  of 
languor  in  whioh  dying  persons  usually 
are,  their  assent  could  easily  be  got  to 
statements,  which  they  never  intended  to 
make,  if  they  were  but  ingeniously  inter- 
woven by  an  artful  person,  with  state- 
ments which  were  actually  true."  And 
his  lordship  added :  "  The  magistrate 
should  not  have  trusted  to  the  relation  of 
a  third  person,  but  should  have  taken 
down  the  deceased's  declaration  from  her 
own  lips,  or  at  least  have  had  it  taken  down 
in  his  presence."  Rex  v.  Fitzgerald,  Irish 
Circuit  Rep.  168,  169.  But  whatever  the 
statement  may  be,  it  must  be  complete  in 
itself;  and  if  it  appears  that  the  declara- 
tions were  intended  by  the  declarant  to 
be  connected  with  and  qualified  by  other 
statements,  material  to  the  completeness 
of  the  narrative,  and  that  this  was  pre- 
vented by  interruption  or  death,  so  that 
the  narrative  was  left  incomplete  and  par- 
tial, the  evidence  is  inadmissible.  Vass  v. 
The  Commonwealth,  3  Leigh,  787  ;  1  Tay- 
lor on  Ev.§  505;  1  Greenleaf  on  Ev.  §  159. 
In  Massachusetts,  it  has  very  recently 
been  decided  that  this  species  of  testimony 
may  be  given  by  signs.  Commonwealth  v. 
Casey,  6  The  Monthly  Law  Keporter,  (n. 
s.)  p.  203.  In  this  case,  the  declarant,  be- 
ing at  the  point  of  death  and  conscious  of 
her  situation,  and  unable  to  articulate  by 
reason  of  the  wounds  she  had  received,  was 
asked  to  say  whether  the  prisoner  was  the 
person  who  had  inflicted  the  wounds,  and, 
if  so,  to  squeeze  the  hand  of  the  interro- 
gator, and  she  thereupon  squeezed  his 
hand ;  it  was  held,  that  this  evidence  was 
admissible  and  proper  for  the  considera- 
tion of  the  jury.  Chief  Justice  Shaw  said: 
"In  regard  to  the  admissibility  of  the 
signs  made  by  the  deceased,  in  reply  to 
the  questions  put  to  her,  it  is  to  be  ob- 
served that  all  words  are  signs ;  some  are 
made  by  the  mouth,  and  others  by  the 
hands.  There  was  a  civil  case,  tried  in 
Berkshire  county,  where  a  suit  was  brought 
against  a  railroad  company,  and  the  ques- 
tion was,  whether  a  female  who  was  run 
over  survived  the  accident  for  any  length 
of  time.  She  was  unable  to  speak,  but 
was  asked,  if  she  had  consciousness,  to 
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press  their  hands,  and  the  testimony  was  parol;  and  in  Trowter's  case,  cited  in 
admitted.  If  the  injured  party  had  but-  1  East,  P.  C.  356,  parol  evidence  of 
the  action  of  a  smgle  finger,  and  with  that    dying  declarations,  which  had  been  re- 


finger  pointed  to  the  words  'yes'  and 
'  no,'  in  answer  to  questions,  in  such  a 
manner  as  to  render  it  probable  that  she 
understood,  and  was  at  the  same  time  con- 
scious that  she  could  not  recover,  then  it 
was  admissible  evidence.  It  is,  therefore, 
the  opinion  of  the  court,  that  the  circum- 
stances under  which  the  responses  were 
given  by  the  declarant,  to  the  questions 
which  were  put  to  her,  warrant  that  the 
evidence  should  be  admitted ;  but  it  is  for 
the  jury  to  judge  of  its  credibiUty,  and  of 
the  effect  which  shall  be  given  to  it 


duced  to  vriting,  were  rejected,  on  the 
ground  that  the  writing  itself  was  higher 
evidence."  Where  two  such  declarations 
were  made,  the  second  of  which  alone 
was  reduced  to  writing  in  the  presence  of 
a  magistrate,  this  written  declaration,  not 
being  forthcoming  at  the  trial,  the  judges 
held  that,  in  the  absence  of  it,  the  first 
declaration  was  admissible  in  evidence. 
Rex  V.  Reason,  1  Strange,  499  ;  16  How- 
ell's State  Trials,  1,  24,  et  seq.  If  the 
statement  of  the  declarant  has  been  taken 
on  oath  before  a  magistrate,  but  is  inad- 


If  the  witness  is  unable  to  state  the  pre-    missible  as  a  deposition,  by  reason  of  non- 


cise  language  used,  the  substance  of  the 
declarations  may  be  given  in  evidence. 
Montgomery  v.  The  State,  11  Ohio,  424; 
Ward  V.  The  State,  8  Blackford,  101. 
And  see  Netms  v.  The  State,  11  Smedes 
&  Marshall,  500,  507.  Where  a  declara- 
tion in  articulo  mortis  was  reduced  to  writ- 
ing, and  signed  by  the  party,  the  judge 
refused  to  receive  either  a  copy  of  the 
paper  or  parol  evidence  of  the  declaration. 
Rex  V.  Gaij,  7  Carrington  &  Payne,  230 ; 
Trowter's  case,  1  East,  P.  C.  356.  In  The 
State  v.  Ferguson,  2  Hill,  (S.  Carolina,) 
607,  624,  the  deposition  had  been  read  to 
the  deceased,  and  his  declaration  was,  that 
"  it  was  as  nigh  right  as  he  could  recollect 
the  circumstances."  "If  the  declaration 
is  taken  alone,"  said  Johnson,  J.,  "  and 
unconnected  with  the  deposition,  it  is  un- 
intelligible and  unmeaning ;  but,  when 
taken  in  connection  with  it,  we  have  a 
distinct  affirmation  of  the  truth  of  the 
contents  of  the  deposition,  containing  in 
itself  a  concise  and  clear  statement  of  the 
circumstances  under  which  the  mortal 
wound  was  inflicted.  And  that  the  depo- 
sition was  admissible  follows  from  the  gen- 
eral rule,  that  declarations  are  to  bo  taken 
altogether,  and  not  garbled  by  suppressing 
any  part  of  what  was  said  at  the  time. 
The  contents  of  the  deposition  was  as 
much  a  part  of  the  declarations  of  the  de- 
ceased as  the  words  which  he  uttered. 
The  reading  of  the  deposition  itself  was 
admissible,  as  containing  better  evidence 
of  the  contents  than  could  be  supplied  by- 


compliance  with  statute  requisitions,  it  is 
still  admissible  as  a  declaration  in  extre- 
mis, if  taken  under  such  circumstances  as 
would  render  such  a  declaration  receiv- 
able in  evidence.  Rex  v.  Woodcock,  1 
Leach,  C.  C.  (4th  ed.)  500  ;  1  East,  P.  C. 
356  ;  Rex  v.  Dingier,  2  Leach,  C.  C.  (4th 
ed.)  561  ;  Rex  v.  CaUaghan,  McNally  on 
Ev.  365  ;  The  State  v.  Arnold,  13  Iredell, 
184.  And  it  need  not  show  on  the  face 
of  it  that  it  was  made  under  circumstances 
which  would  render  it  admissible  as  a 
dying  declaration  ;  that  it  is  a  fact  dehors 
the  statement,  and  may  be  proved  by 
parol  testimony.  Regina  v.  Hunt,  2  Cox, 
C.  C.  239. 

The  dying  declarations  of  the  deceased 
are  not  only  admissible  against  a -prisoner, 
but  also  in  his  favor.  Upon  an  indict- 
ment for  manslaughter,  a  surgeoii  stated 
that  the  deceased  seemed  perfectly  sensi- 
ble of  the  dangerous  state  he  was  in,  and 
said  he  knew  he  could  not  get  better,  and 
afterwards  said,  "  I  don't  think  he  would 
have  struck  me  if  I  had  not  provoked 
him  ;  "  Coleridge,  J.,  at  first  expressed 
some  doubt  whether  he  ought  to  receive 
the  statement,  but  afterwards  received  the 
evidence,  observing  that  it  might  have  an 
influence  on  the  amount  of  punishment. 
Rex  V.  Scaife,  1  Moody  &  Eobinson,  551 ; 
2  Lewin,  C.  C.  150 ;  Mom-e  v.  The  State, 
12  Alabama,  764.  The  dying  declarations 
of  either  the  husband  or  wife  are  admissi- 
ble, wKero  the  other  party  is  charged  with 
the  murder  of  the  declarant.    The  People 
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V.  Green,  X  Denio,  614 ;  Moore  v.  The 
State,  12  Alabama,  764;  Pennsylvania  v. 
Stoops,  Addison,  381.  See  Rex  v.  Wood- 
cock, 1  Leach,  C.  C.  (4th  ed.)  500  ;  Rex 
V.  John,  in  the  text. 

It  should  be  observed,  that  the  princi- 
ples above  considered  "apply  only  to  decla- 
rations offered  on  the  sole  ground  that 
they  were  made  in  extremis ;  for  where 
they  constitute  part  of  the  res  gestce,  or 
come  within  the  exception  against  inter- 
est, or  the  like,  they  are  admissible,  as  in 
other  cases,  irrespective  of  the  fact,  that 
the  declarant  was  under  apprehension  of 
death."  1  Greenleaf  on  Ev.  §  156.  Thus, 
the  declarations  of  a  person  who  Is  wounded 
and  bleeding,  that  the  defendant  has  stab- 
bed her,  made  immediately  after  the  oc- 
currence, though  with  such  an  interval  of 
time  as  to  allow  her  to  go  from  her  own 
room  up  stairs  into  another  room,  are  ad- 
missible in  evidence,  as  a  part  of  the  res 
geslfc.  Commonwealth  v.  M'Pihe,  3  Gush- 
ing, 181.  See  Rex  v.  Foster,  6  Carrington 
&  Payne,  325 ;  Commonwealth  v.  Hill,  2 
Grattan,  594. 

The  following  observations  on  the  effect 
of  this  species  of  testimony,  in  Phillipps  on 
Evidence,  Vol.  I.  (London  ed.  1843,)  292, 
are  worthy  of  attention :  "  With  respect  to 
the  effect  of  dying  declarations,  it  is  to  be 
observed  that  although  there  may  have  been 
an  utter  abandonment  of  all  hope  of  recov- 
ery, it  will  often  happen  that  the  particu- 
lars of  the  violence,  to  which  the  deceased 
has  spoken,  were  likely  to  have  occurred 
under  circumstances  of  confusion  and  sur- 
prise calculated  to  prevent  their  being 
accurately  observed.  The  consequences, 
also,  of  the  violence,  may  occasion  an  in- 
jury to  the  mind,  and  an  indistinctness  of 
memory  as  to  the  particular  transaction. 
The  deceased  may  have  stated  his  infer- 
ences from  facts,  concerning  which  he 
may  have  drawn  a  wrong  conclusion,  or 
he  may  have  omitted  important  particu- 
lars, from  not  having  his  attention  called 
to  them.  Such  evidence,  therefore,  is 
liable  to  be  very  incomplete.  lie  may 
naturally,  also,  be  disposed  to  give  a  par- 
tial account  of  the  occurrence,  although 
possibly  not  influenced  by  animosity  or 
ill-will.     But,  ft  cannot  be  concealed,  ani- 


mosity and  resentment  are  not  unlikely  to 
be  felt  in  such  a  situation.  The  passion 
of  anger,  once  excited,  may  -not  have  been 
entirely  extinguished,  even  when  all  hope 
of  life  is  lost.  Such  considerations  show 
the  necessity  of  caution  in  receiving  im- 
pressions from  accounts  given  by  persons 
in  a  dying  state  ;  more  especially  when  it 
is  considered  that  they  cannot  be  subjected 
to  the  power  of  cross-examination, — a 
power  quite  as  necessary  for  securing  the 
truth,  as  the  religious  obligation  of  an  oath 
can  be. 

The  remark  often  made  on  verbal 
statements,  which  have  been  heard  and 
reported  by  witnesses,  applies  equally  to 
dying  declarations,  namely,  that  they  are 
liable  to  be  misunderstood  and  misreport- 
ed,  from  inattention,  from  misunderstand- 
ing, or  from  infirmity  of  memory.  In 
one  of  the  cases  upon  the  subject,  this 
species  of  proof  is  spoken  of  as  an  anom- 
aly, and  contrary  to  all  the  general  rules 
of  evidence,  yet  as  having,  where  it  is 
received,  the  greatest  weight  with  juries." 
By  Coleridge,  J.,  in  Rex  v.  Spilshury,  7 
Carrington  &  Payne,  l90. 

When  a  party  comes  to  the  conviction 
that  he  is  about  to  die,  he  is  in  the  same 
practical  state  as  if  called  on  in  a  court  of 
justice  under  the  sanction  of  an  oath,  and 
his  declarations  as  to  the  cause  of  his  death 
are  considered  equal  to  an  oath ;  yet  they 
are  nevertheless  open  to  observation.  For 
though  the  sanction  is  the  same,  the  op- 
portunity of  investigating  the  truth  is  very 
different;  and,  therefore,  the  accused  is 
entitled  to  every  allowance  and  benefit 
that  he  may  have  lost,  by  the  absence  of 
the  opportunity  of  more  full  investigation 
by  the  means  of  cross-examination.  Rex 
V.  Ashton,  2  Lewin,  C.  C.  147,  per  Alder- 
son,  B. 

It  may  be  added,  also,  that  the  deceased, 
in  many  cases,  is  laboring  under  injuries 
which  may  affect  the  brain,  and  prevent 
the  possibility  of  reason  guiding  the  words 
that  may  be  uttered,  and  yet  the  means  of 
ascertaining  the  state  of  his  mind  may  be 
such  as  to  render  it  in  the  highest  degree 
diflScult  to  discover  whether  a  statement 
has  been  made  under  a  morbid  delusion 
of  the  mind,  or  in  the  tranquil  exercise  of 
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calm  reason,  operated  upon  alone  by  the  survived  the  powers  of  his  mind,  or  whose 

awful  conseiousness  that  he  must  almost  recollection,if  his  senses  are  not  impaired, 

immediately  render  an  account  to  an  all-  may  not  be  very  perfect,  or  who,  for  the 

knowing  Creator.     2  Russell,  Crim.  Law,  sake  of  ease,  and  to  get  rid  of  t.he  impor- 

by  Cxreaves,  767.    "  Credit  is  not  always  tunity  and  teazing  of  those  around  him, 

due  to  the  declarations  of  a  dying  person,"  may  say,  or  seem  to  say,  whatever  they 

said  Livingston,  J.,  in  Jackson  v.  Kniffen,  choose  to  suggest."  H. 

2  Johnson,  35,  36,  "  whose  body  may  have 


Rex  v.  The  Inhabitants  of  All  Saints,  Worcesteh.^ 
Mays,  1817. 
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On  a  question  of  settlement,  the  pauper  having  been  removed  to  her  maiden  settlement, 
respondents  called  A.  to  prove  her  marriage  with  C,  in  order  to  get  rid  of  the  eflrect  of  a 
subsequent  marriage  of  0.  with  the  pauper  :  Hdd,  that  A.  was  a  competent  witness,  for  C. 
not  having  been  called  as  a  witness,  she  did  not  contradict  him,  and  her  evidence  could 
not  be  used  to  criminate  him. 

Upon  appeal,  the  sessions  confirmed  an  order  for  the  removal  of 
Esther  Newman,  otherwise  Esther  Willis,  from  the  parish  of  Chel- 
tenham, in  the  county  of  Gloucester,  to  the  parish  of  All  Saints,  in 
the  city  of  Worcester,  subject  to  the  opinion  of  this  Court,  on  the 
following  case :  — 

The  appellants  having  produced  the  pauper,  the  counsel  for  the 
respondents  began  their  case  by  calling  a  witness,  named  Ann  Wil- 
lis, for  the  purpose  of  .proving  that  she  had  been  married  in  Ireland, 
to  one  George  Willis.  The  counsel  for  the  appellants  objected  to 
the  competency  of  this  witness,  declaring  themselves  prepared  with 
evidence  of  the  subsequent  marriage  of  the  same  George  Willis  to 
Esther,  the  pauper ;  but  the  Court  determined  to  admit  the  witness. 
She  proved  her  own  marriage  to  George  Willis,  about  fourteen  years 
ago,  and  that  a  paper,  which  she  stated  to  be  a  certificate  of  that 
marriage,  had  been  given  her  by  the  minister,  and  by  her  to  a  Mr. 
Farren,  the  overseer  of  the  parish  where  she  then  resided,  and  Far- 
ren  was  in  court,  ready  to  prove  his  having  received  the  said  certi- 
ficate of  the  said  witness,  and  having  lost  it,  and  he  was  ready  also 
to  have  given  parol  testimony  of  its  contents.      Another  witness 

I  6  Maule  &  Selwyn,  194. 
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proved  that  George  Willis  and  the  first  witness  cohabited  together 
as  man  and  wife,  and  had  three  children  then  alive  ;  that  the  settle- 
ment of  the  said  George  Willis  was  in  the  parish  of  Sandhurst, 
where  he  was  born  ;  that  he  had  been  lately  appVehended  as  a 
vagrant,  for  leaving  the  said  Ann,  his  wife,  chargeable  to  that  parish, 
and  convicted  of  that  offence  at  the  quarter  sessions  for  this  county; 
that  Esther,  the  pauper,  had  gained  a  settlement  in  the  appellant's 
parish  in  her  own  right,  as  a  single  woman,  about  three  years  ago, 
but  had  since,  on  the  28th  December,  1815,  married  the  said  George 
Willis ;  which  fact  was  proved,  as  well  by  the  said  pauper  as  by 
another  witness,  who  was  present  at  their  marriage.  The  counsel 
for  the  appellants  submitted  to  the  Court  that  the  evidence  of  Ann 
Willis  should  be  struck  out,  which  the  Court  refused. 

Scarlett  and  Campbell^  in  support  of  the  order  of  sessions,  argued 
that  Ann  Willis  was  a  competent  witness  to  prove  her  marriage 
with  George  Willis ;  and  they  said,  that  in  order  to  maintain  this 
position,  it  was  not  necessary  to  dispute  the  rule,  that  husband  and 
wife  cannot  be  witnesses  for  each  other  nor  against  each  other.  Bull. 
N.  P.  286,  provided  the  rule  were  limited  to  cases  where  the  interest 
of  husband  and  wife  is  the  matter  in  controversy,  as  where  either 
of  them  is  party  to  the  tecord.  Bentley  v.  Cooke,  cited  in  Rex  v. 
divider,  2  T.  E.  265.  But  suppose  an  issue  between  A.  and  B., 
and  A.  calls  a  witness,  who  proves  certain  facts,  and  also  calls  the 
wife  of  that  witness,  with  a  view  of  confirming  his  evidence  ;  if  the 
wife,  instead  of  confirming,  should  contradict  her  husband,  this  testi- 
mony, according  to  the  argument  below  at  the  sessions,  must  be 
rejected,  otherwise  it  may  tend  to  show  her  husband  guilty  of  per- 
jury. .But  would  it  not  be  a  strange  anomaly  in  the  law,  if  the 
competency  of  a  feme  covert  to  be  a  witness  should  depend  upon 
whether  her  evidence  would  or  would  not  agree  with  the  evidence  of 
her  husband,  his  interest  not  being  in  litigation  ?  It  seems,  indeed, 
as.  if  some  such  doctrine  had  led  to  the  decision  of  Rex  v.  Cliviger, 
2  T.  R.  263,  where,  upon  a  question  touching  the  settlement  of  A. 
and  B.  his  wife,  A.  having  denied  a  former  marriage  with  C,  C.  was 
held  an  incompetent  witness  to  prove  that  marriage.  Or,  if  that 
was  not  the  ground  of  the  decision,  it  was,  perhaps,  upon  the  prin- 
ciple that  husband  and  wife  shall  not  give  evidence  which  may  tend 
to  criminate  each  other ;  a  principle  upon  whiclf  the  ruling  of  Holt, 
C.  J.,  in  Broughton  v.  Harpur,  2  Lord  Raym.  752,  was  probably  bot- 
tomed, though  the  report  puts  it  on  the  ground  of  interest.  But,  in 
either  way  of  considering  it,  the  decision  in  Rex  v.  Cliviger  cannot 
avail,  except  in  cases  where  the  interest  of  husband  or  wife  is  con- 
cerned in  the  issue.     With  respect  to  the  wife's  contradicting  the 
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husband,  it  may  be  observed  here,  that  the  hi^sband  had  not  given 
evidence,  as  in  the  ease  of  Rex  v.  Cliviger  ;  so  that  the  fact  did  not 
admit  of  this  objection. 

Jervis,   Taunton,  and   Twiss,  contra,  argued  that  Rex  v.  Oliviger 
was  decisive  of  this  question ;  for  although,  in  that  case,  the  hus- 
band was  one  of  the  parties  included  in  the  order  of  removal,  and 
had  been  called  as  a  witness,  and  denied  his  former  marriage,  in 
which  respect  it  differs  from   the   present   case,  yet,  having   been 
decided  upon  the  principle  that  the  law  does  not  permit  husband 
and  wife  to   give  evidence  that  may  even  tend  to  criminate  each 
other,  that  decision  entirely  disposes  of  the  present  case.     In  deliver- 
ing judgment,  Ashhurst,  J.,  is  reported  to  have  said,  that  "  a  mar- 
riage in  fact  had  been  proved  with  one  woman,  then  another  woman 
was  called  to  prove  that  she  had  been  before  married  to  him,  and 
was  his   lawful  wife."     So,  in  substance,  is  the  case   at  bar ;  for 
although  the  respondents,  contrary  to  the  usual  course  of  proceed- 
ing, by  first  examining  the  pauper,  who  would  have  proved  her  mar- 
riage, began  by  calling  the  first  wife,  to  prove  that  she  had  before 
been  married  to  and  was  the  lawful  wife  of  the  same  man,  yet  this 
course  of  examining  the  witnesses  inverso  ordine,  and  by  a  kind  of 
shift,  to  evade  the  rule  of  law,  will  not  alter  the  nature  of  the  evi- 
dence ;  for  that  would  be  to  make  the  rule  of  law  dependent  upon 
the  order  observed  in  marshalling  the  evidence.     When,  therefore,  it 
appeared  in  the  sequel  that  the  evidence  had  been  improperly  re- 
ceived, the  justices  should  have  struck  it  out.     The  case  of  Brough- 
ton  V.  Harpur  is  in  accordance  with  Rex  v.  Cliviger ;  and  it  is  also 
laid  down  by  Lord    Hale,  (Hale,  P.   C.  301,)  that  a  wife  is  not 
bound  to  give  evidence  against  a  third  person,  if  her  husband  be  con- 
cerned, though  it  be  not  directly  against  him.     It  is  not  necessary, 
upon  the  present  occasion,  to  carry  the  doctrine  so  far,  because  here 
the  wife's  testimony  might  directly  have- affected  her  husband;  for 
the  justices  might,  upon  that  testimony,  have  issued  a  warrant  for 
his  apprehension.     As  where  upon  issue  joined  in  a  civil  action, 
whether  felony  or  not,  if  the  affirmative  be  found,  such  finding  will, 
it  is  said,  lay  a  good  foundation  for  proceeding  criminally  against 
the  party. 

Lord  Ellenborowgh,  C.  J.  "With  the  best  attention  I  have  been 
able  to  give  to  this  case,  I  cannot  discover  any  incompetence  of  the 
first  wife  to  give  evidence  touching  the  fact  of  her  marriage.  At  the 
period  of  the  proceeding,  when  she  was  called,  she  contradicted  no 
denial  then  in  evidence  of  the  existence  of  the  marriage,  nor  do  I  say 
that  it  would  make  any  material  difference  if  she  had.     At  the  time 
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when  sbe  proved  the  fact  of  marriage,  it  did  not  appear  that  guilt 
would  thereby  be  imputable  to  her  husband.  She  did  not  refuse  to 
be  examined ;  and  she  proved  the  fact  of  the  celebration  of  a  mar- 
riage fourteen  years  before,  with  a  person  under  whom  the  pauper's 
title  to  a  settlement  was  to  be  derived.  She  affirmed  that  htf  was 
her  husband.  How  does  this  criminate  him  ?  Does  it  contradict 
any  thing  which  he  had  sworn  to  before,  so  as  to  involve  him  in  the 
crime  of  perjury  ?  Not  at  all.  Does  it  even  relate  to  a  matter  on 
which  he  had  given  previous  evidence  ?  By  no  means.  Then  the 
question  is,  whether  this  is  not  a  competent  witness  to  prove  her 
marriage  in  the  first  instance?  Her  being  the  wife  presents  no 
objection  to  ner  proving  the  marriage.  *  *  The  objection  rests  only 
on  the  language  of  Rex  v.  Cliviger,  that  it  may  tend  to  criminate 
him  ;  for  it  has  not  an  immediate  tendency,  inasmuch  as  what  she 
stated  could  not  be  used  in  evidence  against  him.  The  passage 
from  Lord  Hale  has  been  pressed  upon  us,  where  it  is  said  the  wife 
is  not  bound  to  give  evidence  against  another  in  a  case  of  theft,  if 
her  husband  be  concerned,  though  her  evidence  be  material  against 
another,  and  not  directly  against  her  husband.  Admitting  the  au- 
thority of  that  passage,  it  assumes  that  the  husband  was  under  the 
criminal  charge,  that  he  was  included  in  the  simul  cum  aliis.  But  if 
we  were  to  determine,  without  regard  to  the  form  of  proceeding, 
whether  the  husband  was  implicated  in  it  or  not,  that  the  wife  is  an 
incompetent  witness  as  to  every  fact  which  may  possibly  have  a 
tendency  to  criminate  her  husband,  or  which,  connected  with  other 
facts,  may,  perhaps,  go  to  form  a  link  in  a  complicated  chain  of  evi- 
dence against  him,  such  a  decision  as  I  think  would  go  beyond  all 
bounds,  and  there  is  not  any  authority  to  sustain  it,  unless,  indeed, 
what  has  been  laid  down,  as  it  seems  to  me,  somewhat  too  largely, 
in  Rex  v.  Cliviger,  may  be  supposed  to  do  so.  *  *  I  would  observe 
that,  by  the  present  decision,  the  Court  does  not  mean  to  break  in 
on  the  rule,  founded  in  the  policy  of  the  law,  that  husband  and  wife 
shall  not  be  permitted  to  be  witnesses  for  or  against,  or  to  criminate 
each  other ;  but  before  I  pronounce  that  it  is  a  good  objection  to  the 
competency  of  either  to  be  a  witness,  that  his  or  her  testimony  may 
produce  some  latent  possible  effect,  which,  in  its  result,  may  occasion 
an  inconvenience  to  the  other,  I  shall  require  some  graver  authority 
or  reason  than  I  am  acquainted  with  at  present.  It  may  be  re- 
marked here,  that  at  the  stage  of  the  inquiry  when  this  witness  was 
examined,  it  was  not  in  proof  that  the  second  marriage  had  taken 
place ;  undoubtedly,  therefore,  she  was  an  unexceptionable  witness 
at  that  time.  To  strike  out  her  evidence,  because  by  reason  of  what 
was  afterwards  proved,  of  the  possible  inconvenience  which  might 
result  to  her  husband  from  the  disclosure,  would,  in  my  opinion,  be 
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introducing  a  dangerous  laxity  in  dealing  with  evidence.  It  would 
reduce  all  prior  evidence  in  a  cause  to  a  precariousness  dependent 
upon  that  which  follows,  whether  it  should  remain  part  of  the  evi- 
dence on  the  notes  or  not.  It  seems  to  me,  therefore,  that  the 
evidetice  was  well  received  at  the  time  when  it  was  produced,  and 
that  the  subseq'uent  testimony  did  not  render  the  witness  incompe- 
tent, so  as  to  strike  out  her  evidence  ab  initio. 

Bayley,  J.  On  the  best  consideration  which  I  can  give  to  this 
case,  it  appears  to  me  that  Ann  Willis  was  a  competent  witness ; 
and  I  found  this  opinion  not  upon  the  order  of  time  in  which  she 
was  called,  for,  in  my  judgment,  she  would  have  been  equally  com- 
petent after  the  second  wife  had  given  her  testimony.  It  does  not 
appear  that  she  objected  to  be  examined,  or  demurred  to  any  ques- 
tion. If  she  had  thrown  herself  on  the  protection  of  the  Court,  on 
the  ground  that  her  answer  to  the  question  put  to  her  might  crimi- 
nate her  husband,  in  that  case,  I  am  not  prepared  to  say  that  the 
Court  would  have  compelled  her  to  answer  ;  on  the  contrary,  I  think 
she  would  have  been  entitled  to  the  protection  of  the  Court.  But, 
as  she  did  not  object,  I  think  there  was  no  objection  arising  out  of 
the  policy  of  the  law ;  because,  by  possibility,  her  evidence  might  be 
the  means  of  furnishing  information,  and  might  lead  to  inquiry,  and 
perhaps  to  the  obtaining  of  evidence  against  her  husband.  It  is  no 
objection  to  the  information,  that  it  has  been  furnished  by  the  wife. 
In  Rex  V.  Cliviger,  the  decision  seems  to  have  been  put  upon  two 
grounds ;  one,  that  the  husband  having  been  examined  before,  the 
wife  was  called  to  contradict  his  evidence,  and  thus  to  prove  him 
guilty  of  perjury.  The  other  ground  was  this ;  that  her  evidence 
would  have  a  tendency  to  charge  him  with  bigamy,  or  might  lead  to 
a  charge  for  that  crime,  and  cause  the  husband  to  be  apprehended. 
I  am  not  sure  that  the  import  of  the  expression,  "  tendency  to  crim- 
inate," was  very  accurately  defined  in  that  case.  It  was,  probably, 
not  understood  as  meaning  that  the  wife's  evidence  could  be  used 
against  her  husband,  for  we  know  that  this  could  not  be  so.  It  has, 
indeed,  been  argued  that  the  wife's  evidence  in  this  case  might 
operate  as  a  direct  charge  against  her  husband,  by  analogy  to  what 
has  been  said  may  be  practised  in  a  civil  action,  where,  if  the  issue 
be  upon  a  felony,  and  the  felony  proved,  the  party  against  whom 
it  has  been  proved  may  be  apprehended  upon  that  evidence  ;  but 
supposing  that  to  be  so,  the  present  is  not  an  analogous  case,  and 
nothing  which  the  wife  proved  on  this  occasion  could  be  the  direct 
means  of  founding  a  prosecution  against  her  husband,  although  it 
might  afford  the  means  of  procuring  evidence  against  him.  But 
such  a  collateral  consequence  is  not  a  sufficient  objection.     With 
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respect  to  the  case  of  Broughton  v.  Harpur,  the  ground  on  which  the 
chief  justice  rejected  the  witness  does  not  appear  very  clearly  upon 
the  report ;  the  objection  to  her  testimony  seems  to  have  been  put 
on  the  ground  of  interest.  At  the  period  when  that  was  so  ruled  by 
the  chief  justice,  the  authorities  were  contradictory  as  to  the  nature 
or  degree  of  interest  which  rendered  a  witness  incompetent,  whether 
it  need  amount  to  an  interest  in  the  event  of  the  suit ;  but  in  later 
times  this  rule  has  been  better  established,  the  courts  inclining  to  let 
the  objection  on  the  score  of  interest  go  rather  to  the  credit  than  the 
competency.  Therefore,  on  the  ground  that  the  admission  of  this 
witness  does  not  interfere  with  the  policy  of  the  law,  as  it  concerns 
marriage,  I  think  she  was  competent. 

Abbott,  J.  I  also  am  of  opinion  that  this  witness's  testimony 
was  well  received,  and  ought  not  to  have  been  struck  out.  The 
question  does  not  arise  here,  as  to  the  admissibility  of  husband  or 
wife  to  contradict  the  testimony  which  has  been  previously  given  by 
the  other,  and  I  therefore  abstain  from  saying  any  thing  upon  that 
point.  Complaint,  indeed,  has  been  made,  in  the  progress  of  the 
argument,  of  the  course  of  proceeding  pursued  at  the  sessions  by  the 
respondents,  in  marshalling  the  evidence,  in  order  to  steer  clear  of 
Rex  V.  Clioiger ;  but  it  is  plain  that  the  appellants  did  not  propose 
to  call  the  husband,  and,  therefore,  could  sustain  no  prejudice  on 
that  account.  But  the  opinion  which  I  have  now  formed  would 
have  been  the  same  if  a  different  course  had  been  followed ;  for 
instance,  suppose  the  respondents  had  begun  by  proving  the  pauper's 
maiden  settlement,  ^d  the  appellants  had  answered  that  by  proving 
her  marriage  with  Willis,  and  then  the  respondents  had  called  the 
first  wife  to  prove  the  former  marriage,  I  should  have  been  of  opin- 
ion that  she  was  competent  to  make  such  proof;  so  that  the  order 
of  proceeding,  in  my  judgment,  made  no  difFereace.  Her  evidence 
upon  this  occasion  can  never  be  received  against  her  husband,  nor 
can  the  decision  of  the  sessions  be  used  against  him.  They  can 
found  neither  a  charge,  nor  the  evidence  of  any  charge,  against  him. 
So  that  it  may  properly  be  said  of  her  evidence,  that  it  has  not  any 
tendency  to  criminate  him,  provided  that  expression,  be  understood 
with  the  limitation  which  I  affix  to  it,  that  is,  to  criminate  him  in 
the  course  of  some  proceeding,  in  which  a  crime  is  imputed  to  him. 
With  this  qualification,  I  give  my  assent  to  the  expression  ;  but  if  it 
is  to  be  carried  further,  with  all  my  respect  for  the  learned  judges 
who  decided  Rex  v.  Cliviger,  I  cannot  but  say  that  I  know  not  what 
limitation  is  to  be  given  it. 

Order  of  sessions  confirmed. 
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The  rule  at  common  law,  with  its  ex- 
ceptions, that  a  husband  or  wife  is  not  a 
competent  witness  for  or    against    each 
other,  in  a  civil  or  criminal  case,  has  been 
long  established.     The  reason  and  policy 
of  this  rule  was  discussed  and  questioned 
in  a  recent  case  in  the  Court  of  Queen's 
Bench,  by  Mr.  Justice  Erie,  in  the  usual 
clear  and  forcible  manner  of  that  learned 
judge :  "  The  law  relating  to  the  exclu- 
sion of  evidence  on  account  of  interest," 
he  says,  "  gave  effect  to  the  principle  of 
uniting  the  interest  of  husband  and  wife. 
If  the  husband  was  excluded  on  account 
of  interest,  so  was  also  the  wife  on  account 
of  her  united  interest ;  and  if  the  capacity 
of  the  husband  was  restored,  the  wife  be- 
came thereby  also  capable.     Although  the 
wife  had  no  direct  interest  during  cover- 
ture in  personal  property,  she  was  taken 
to  have   an   indirect  interest,  derivative 
from  that  of  her  husband.     The  party  to 
a  suit  was  both  excluded  and  exempted 
on  account  of  his  interest.     For  the  same 
reason,  and  from  the  same  union  of  inter- 
est, the  wife  of  a  party  was  also  exempted 
and  excluded.    If  capacity  was  restored 
to  the  parties  by  judgment  by  default,  by 
nolle  prosequi,  or  otherwise,  the  capacity 
of  the  wife  was  also  restored  thereby.     It 
seems  to  me  to  follow,  that  when  the  in- 
capacity of  parties  is  taken  away  by  stat- 
ute, the  incapacity  of  the  wives  of  par- 
ties should  also  cease,  and  ^o  the  union  of 
capacity  or  incapacity  be  still  maintained. 
This  brings  me  to  the  question  whether 
there  was  any  other  prmciple  for  exclud- 
ing the  wife  of  a  party,  besides  this  union 
of  interest  and  privilege  between  husband 
and  wife.     Upon  the  affirmative  side,  au- 
thorities are  cited  for  the  exclusi<!n  of  the 
wife,  with  a  view  to  preserving  the  peace 
of  families.   They  are  collected  in  2  Taylor 
on  Evidence,  p.  899,  where  it  is  said,  that 
the   admission   of  such   testimony   would 
lead  to  dissension  and  unhappiness,  and 
probably  to  perjury,  and  that  the  confi- 
dence  subsisting   between   husband   and 
wife  should  be  sacredly  cherished.    There 
is  no  doubt  that  the  law  most  carefully 
protects  the  interests  connected  with  mar- 
riage, and  that  it  established  the  union  of 
interest  above  mentioned  for  the  purpose 


of  domestic  union,  and  excluded  the  testi- 
mony of  the  wife  where  the  husband  was 
excluded  on  account  of  this  union ;  and 
the  expressions  above  cited,  if  confined  to 
the  exclusion  of  the  wife  when  the  hus- 
band is  excluded,  have  a  definite  mean- 
ing, capable  of  a  practical  application ; 
but  if  they  are  carried  beyond  this  limit, 
and  are  supposed  to  introduce  the  ten- 
dency to  domestic  discord  as  a  ground  of 
exclusion,  they  will  be  found  to  be  con- 
trary to  the  known  principles  of  evidence, 
and  to  be  incapable  of  being  consistently 
applied.     For  if  this  ground  of  exclusion 
existed,  it  would  apply  to  other  witnesses 
as  well  as  to  parties,  their  domestic  peace 
being  equally  important.     But  it  is  clear, 
with  respect  to  witnesses  not  parties,  that 
they  cannot  i-efuse  to  be  examined  on  any 
ground  derived  from  marriage,  and  that 
husbands  and  wives  may  mutually  contra- 
dict and  discredit  each  other  upon  matters 
full  of  family  dissension  as  fi-eely  as  if  the 
marriage  was  null.     Even  if  it  could  be 
supposed  that  the  law  regarded  only  the 
domestic  peace  of  parties  and  protected 
their  confidence,  still  the  supposed  ground 
of  exclusion  is  not  consistently  applied; 
for  if  a  husband  is  assaulted  or  libelled,  he  j 
may  seek  redress  either  by  action  or  in- 
dictment.   In  either  form,  he  is  in  sub- 
stance the  partji    If  he  proceeds  by  ac- 
tion, he  and  his  wife  were  incompetent. 
If  by  indictment,  both    are    admissible, 
either  to  corroborate  or  contradict  or  dis- 
credit each  other.     Now,  if  the  principle 
of  excluding  the  wives  of  parties  was  the 
protection  of  domestic  peace  and  confi- 
dence, the  wife    ought   to  be   excluded 
equally  in  both  cases ;  but  she  was  ex- 
cluded only  in  the   action,  where,  as  the 
husband  was  also  incompetent,  it  seems 
better  reasoning  to  attribute  her  exclu- 
sion to  the  uniform  principle  of  union, 
than   to  suppose  a  regard  for  domestic 
peace  in  the  civil  court  to  be  neglected  in 
the  criminal  court.    With  respect  to  the 
protection  of  confidential  communications 
between  husband  and  wife,  there  seems 
good  reason  for  such    protection  at  all 
times,  but   no   such   principle   has  been 
brought  into  practice.    The  decisions  ex- 
cluding the  wives  of  parties  have  been 
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accompaniecl  with  general  declarations  in 
favor  of  such  protection.  But  as  the 
exclusion  extended  to  all  the  testimony 
of  the  wives  of  parties,  whether  it  was 
confidential  or  not,  and  as  no  protection 
was  given  to  conjugal  confidence,  in  re- 
spect of  the  wives  of  witnesses  not  parties, 
who  are  aa.much  within  the  reason  of  the 
rule,  if  it  existed,  as  the  first-mentioned 
class,  I  think  the  rule  has  not  yet  been 
established. 

"  As  to  the  authorities,  most  of  the  de- 
cisions in  favor  of  the  exclusion  of  the 
wives  of  parties  were  given  in  cases  where 
the  husband  was  excluded,  and  so  are 
consistent  with  the  principle  of  union  of 
admissibility.  In  Bentley  v.  Cook,  3 
Douglas,  422,  the  wife  was  plaintiff,  and 
so  the  husband  was  excluded.  In  Davis 
\.  Dimooody,  4  Term  Eep.  678,  the  wife's 
trustees  were  plaintiffs  on  her  behalf,  and 
the  husband  was  excluded.  And  thus,  in 
Hawkesworth  v.  Showier,  12  Meeson  & 
Welsby,  45 ;  13  Law  Journal  Kep.  (n.  s.) 
Exch.  86,  the  wife  of  Boyce  was  excluded 
from  giving  evidence  for.  Showier,  because 
she  was  the  wife  of  a  party  to  the  issue 
under  trial,  who  was  incapacitated  either 
for  or  against  himself,  and  the  same  in- 
capacity extended  to  the  wife.  The  de- 
cisions excluding  the  wife  where  the  hus- 
band was  not  excluded,  upon  some  general 
purpose  of  promoting  conjugal  peace,  ap- 
pear untenable.  In  Broughton  v.  Harpur, 
2  Lord  Baymond,  752,  the  question  in 
ejectment  was,  whether  the  plaintiff  was 
son  and  heir  of  Hannah  Jacques,  and  the 
first  wife  of  Jerome  Jacques  was  called 
by  the  defendant,  to  prove  that  his  sup- 
posed marriage  with  Hannah  was  null, 
because  she  had  been  previously  married, 
and  was  still  alive.  She  was  rejected,  on 
the  ground,  as  mentioned  in  the  report, 
that  she  swore  to  her  advantage  to  get  a 
husband,  but  on  the  ground,  as  mentioned 
in  some  later  cases,  that  she  would  crim- 
inate her  husband  of  bigamy,  and  in 
others,  that  she  would  occasion  dissension 
with  her  husband.  But  her  evidence 
would  operate  nothing  in  regaining  her 
husband,  nor  would  it  criminate  him  moi-e 
than  the  public  offer  of  it,  and  dissension 
was  not  probable,  and  according  to  the 


law,  as  now  settled,  the  witness  would  be 
admitted.  In  Rex  v.  Cliviger,  2  Term 
Eep.  263,  upon  a  question  of  the  settle- 
ment of  a  woman  .as  a  wife,  the  former 
wife  of  the  alleged  husband  was  held  inad- 
missible to  prove  the  former  marriage  and 
contradict  the  husband,  because  it  might 
tend  to  criminate  him  of  bigamy  and  per- 
jury. Here,  also,  the  public  offer  of  the 
evidence  had  all  the  tendency  that  the 
evidence  would  have  had ;  and  here,  also, 
evidence  essential  for  ascertaining  the 
truth  was  excluded,  lest  a  tendency  should 
be  created  which  already  existed.  The 
principle  of  exclusion  laid  down  in  this 
decision  was  received  with'  dissent  by  the 
court  in  Rex  v.  All  Saints,  Worcester, 
and  in  Rex  v.  Batlimch,  2  Barnewall 
&  Adolphus,  639  ;  9  Law  Journal  Kep. 
(m.  c.)  103 ;  and  in  these  cases  the  ex- 
clusion of  the  wife  was  said  to  be  confined 
to  cases  where  the  husband  was  a  party. 
They,  therefore,  in  effect  deny  any  direct 
ground  of  exclusiqn  on  account  of  domes- 
tic peace  as  applicable  to  all  witnesses. 
In  O'Connor  v.  Majoribanks,  4  Manning 
&  Granger,  435,  the  widow  was  held  in- 
competent to-  prove  the  authority  of  her 
deceased  husband  to  pledge  some  property 
for  a  loan,  on  the  ground  that  confiden- 
tial communications  betweeii  husband  and 
wife  should  be  protected ;  and  although 
the  communication  in  question  was  not 
confidential,  but  intended  to  be  divulged, 
the  court  thought  it  necessary  to  exclude 
evidence  of  all  communications,  to  secure 
the  exclusion  of  those  which  wore  confi- 
dential. I  may  be  allowed  to  doubt  this 
necessity,  and  to  inquire  whether  it  is  sat- 
isfactory to  sacrifice  the  interest  of  truth, 
by  excluding  essential  evidence,  for  the 
sake  of  protecting  a  confidence  which 
never  existed.  These  cases  lead  me  to 
the  conclusion,  that,  from  the  union  of 
interest  between  husband  and  wife,  there 
was  a  union  of  incapacity,  and  upon  a  res- 
toration of  capacity  to  the  one,  the  other 
is  also  rendered  admissible. 

"  If  the  question  may  be  considered  with 
reference  to  the  interest  of  truth,  it  is 
clear  the  exclusion  of  essential  informa- 
tion, as  a  means  for  finding  truth,  is  ab- 
surd.   It  is  not  doubted  that  the  wives 
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often  possess  essential  information,  as  to 
matters  Tvitliin  the  usual  province  of  a 
wife,  and  as  to  those  conducted  by  her  aa 
agent  for  her  husband,  and  as  to  those 
which  she  has  happened  to  witness.  If  es- 
sential witnesses  are  excluded,  there  is  the 
certain  evil  of  deciding  without  knowl- 
edge, and  there  is  the  probable  evil  of 
shaking  confidence  in  the  law ;  these 
evils  are  certain,  and  if  the  notion  of  a 
compensating  good  in  the  promotion  of 
domestic  happiness,  by  rendering  the  wife 
powerless  as  a  witness,  be  analyzed,  I  be- 
lieve it  will  be  found  illusory.  The  idea, 
that  husbands  generally  would  suborn 
their  wives  to  perjury  and  persecute  them 
if  they  spoke  truth,  is  to  my  mind  un- 
worthy of  the  time.  There  is  no  reason 
for  supposing  that  wives,  if  admitted, 
would  be  worse  treated  in  respect  of  their 
testimony  than  in  respect  of  any  other 
part  of  their  conduct,  or  be  more  prone  to 
untruth  than  any  other  class  of  witnesses. 
And,  if,  by  reason  of  the  exelusion  of  the 
wife,  the  husband  hag  to  suffer  an  adverse 
judgment  contrary  to  truth,  and  the  con- 
sequent loss,  he  would  dissent  with  much 
reason  from  the  zealous  declarations  that 
such  a  means  for  protecting  the  peace  of 
his  family  and  the  sanctity  of  his  marriage, 
was  better  than  administering  the  law  ac- 
cording to  truth.  These  observations  ap- 
ply to  the  present  ease ;  for  the  husband 
was  examined,  and  did  not  understand 
the  matters  in  question,  which  had  been 
managed  by  his  wife.  If  she  had  been 
excluded,  the  verdict  would  have  been  for 
the  plaintiff,  and  the  defendant  would 
have  been  made  liable  to  a  demand  con- 
trary to  truth."  Stapleion  v.  Croft,  10 
Eng.  Law  &  Eq.  Kep.  455,  460,  (1852.) 
And  see  Barbat  v.  Allen,  7  Exchequer 
Kep.  609 ;  10  Eng.  Law  &  Eq.  Kep. 
596. 

In  Rex  V.  Bathwiclc,  2  Barnewall  & 
Adolphus,  639,  the  rule  laid  down  in  the 
principal  case  was  discussed  and  affirmed. 
The  facts  in  the  two  cases  were  similar. 
Lord  Tenterdcn,  C.  J..,  delivered  the  judg- 
ment of  the  court :  "  First,  we  are  of  opin- 
ion that  tLe  witness  Mary,  assuming  her 
to  be  the  first  and  lawful  wife  of  W.  T. 
Cook,  was  a  competent  witness.      The 


question  arose  ou  the  settlement  of  an- 
other woman,  considered  to  be  the  wife 
of  Cook.  Cook  was  examined,  and  proved 
his  marriage  with  this  woman  ;  but  he  was 
not  asked,  and  did  not  say,  that  he  had 
not  been  previously  married  to  the  wit- 
ness Mary.  The  witness  Mary  was  after- 
wards called,  to  prove  her  previous  mar- 
riage with  this  person.  In  deposing  to 
this  marriage,  she  did  not  contradict  any 
thing  that  he  had  said.  I  notice  this  fact ; 
but  we  do  not  mean  to  say  that,  if  she  had 
been  called  to  contradict  what  he  had 
sworn,  she  would  not,  in  a  case  like  this, 
have  been  a  competent  witness  to  do  so. 
It  is  not  necessary  to  decide  that  question 
at  present ;  but  it '  may  well  be  doubted 
whether  the  competency  of  a  witness  can 
depend  upon  the  marshalling  of  the  evi- 
dence, or  the  particular  stage  of  the  cause 
at  which  the  witness  may  be  called.  In 
the  present  case,  however,  the  witness  not 
having  been  called  to  contradict  her  hus- 
band, and  her  testimony  not  being  incon- 
sistent with  the  fact  to  which  he  had  de- 
posed, her  incompetence,  if  it  can  be  es- 
tablished, can  be  so  only  upon  the  au- 
thority of  the  case  of  Rex  v.  Cliviger, 
2  Term  Rep.  263.  The  authority  of 
that  case  was  much  shaken  by  the  decis- 
ion of  the  case  in  Rex  v.  All  Saints, 
Worcester,  in  which  Lord  EUenborough 
said  —  (The  learned  judge  here  quoted 
from  the  opinion  of  Lord  EUenborough, 
in  the  text,  the  passage  included  in  the 
asterisks,  *  *  ante,  p.  247,  and  pro- 
ceeded) :  The  decision  in  the  case  of 
Rex  V.  Cliviger  appears  to  have  been 
founded  on  a  supposed  legal  maxim  of 
policy,  namely,  that  a  wife  cannot  be  a 
witness  to  give  testimony,  in  any  degree, 
to  criminate  her  husband.  This  will  un- 
doubtedly be  true  in  the  case  of  a  direct 
charge  and  proceeding  against  him  for 
any  offence  ;  but  in  such  a  case  she  can- 
not be  a  witness  to  prove  his  innocence  of 
the  charge.  The  pi-esent  case  is  not  a 
direct  charge  or  proceeding  against  the 
husband.  It  is  true,  that  if  the  testimony 
given  by  both  be  considered  as  true,  the 
husband.  Cook,  has  been  guilty  of  the 
crime  of  bigamy ;  but  nothing  that  was 
said  by  the  wife  in  this  case,  nor  any 
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decision  of  the  Court  of  Session,  founded 
upon  her  testimony,  can  hereafter  be  re- 
ceived in  evidence  to  support  an  indict- 
ment against  him  for  that  crime.  This  is 
altogether  res  inter  alios  acta ;  neither  the 
husband  nor  the  wife  has  any  interest  in 
the  decision  of  the  question  ;  and  the  in- 
terest of  the  parish  of  Pancras  required 
th^  the  illegality  of  the  second  marriage 
should  be  established  if  it  was  in  fact 
illegal." 

In  2  Russell  on  Crimes,  (3d  ed.)  983, 
the  case  of  Rex  v.  Gleed,  Gloucester  Lent 
Assizes,  1832,  is  reported  from  the  MSS. 
of  Mr.  Greaves,  and  is  here  copied,  al- 
though it  is  very  doubtful  if  it  be  law. 
On  an  indictment  for  stealing  wheat,  Eliza 
Ellis  was  called  on  the  part  of  the  crown, 
to  prove  that  her  husband,  who  had  ab- 
sconded, had  been  present  when  the  wheat 
was  stolen,  and  that  she  saw  him  deliver 
it  to  the  prisoner ;  Taunton,  J,,  doubted 
whether  she  could  be  so  examined,  as  her 
evidence  might  be  used  as  a  ground  of 
convicting  her  husband,  by  causing  a 
charge  to  be  made  against  him.  Bex  v. 
All  Saints,  Worcester,  and  Rex  v.  Baili- 
wick, were  cited.  Taunton,  J. :  "I  am 
against  breaking  down  the  rules  of  law.' 
My  opinion  is  to  adhere  to  the  rule  laid 
down  by  Lord  Hale.i  In  Rex  v.  All 
Saints,  Worcester,  at  the  time  when  the 
witness  was  examined,  there  was  nothing 
in  her  evidence  to  criminate  her  husband. 
Here  it  iS  sought  to  make  the  woman 
charge  her  husband,  not  obliquely,  but 
directly  and  immediately."  Having  con- 
sulted Littledale,  J.,  the  learned  judge 
added  :  "  We  both  agree  in  opinion,  that 
the  witness  is  incompetent.  We  think 
Rex  V.  All  Saints,  Worcester,  very  distin- 
guishable. There,  at  the  time  when  the 
wife  was  examined,  there  was  nothing  in 
her  evidence  to  criminate  her  husband. 
Here,  the  evidence  would  directly  charge 
the  husband  with  being  a  principal ;  and 
although  there  is  no  prosecution  pending, 
her  evidence  cannot  but  facilitate  an  accu- 


sation against  her  husband.  Now,  the 
law  does  not  allow  the  wife  to  give  evi- 
dence against  her  husband,  and  it  is  quite 
consistent  with  that  principle  that  this 
evidence  should  not  be  received." 

In  The  State  v.  Gardiner,  1  Koot,  485, 
(1793,)  which  was  an  information  charg-- 
ing  the  defendant  with  having  committed 
adultery  with  Anna  Clark,  the  wife  of 
Samuel  Clark,  the  prosecution  offered  the 
husband  to  prove  the  fact.  By  the  Court : 
"  He  cannot  be  admitted.  In  a  prosecu- 
tion against  the  wife,  clearly  he  could  not 
be  a  witness,  and  in  testifying  to  the  crim- 
inality of  the  prisoner,  he  must  necessarily 
testify  to  the  criminality  of  his  wife  ;  fur- 
ther, he  may  be  interested  in  laying  a 
foundation,  by  his  testimony,  for  a  di- 
vorce.'' It  is  to  be  observed,  that  this  in- 
formation charged  the  defendant  alone, 
and  not  jointly  with  the  wife. 

In  The  State  v.  Welch,  26  Maine,  30, 
(1846,)  on  a  state  of  facts  precisely  like 
those  in  The  State  v.  Gardiner,  a  like  de- 
cision was  made.  Tenney,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said :  "  If 
there  is  soundness  in  the  reason  which  is 
given  in  the  books,  for  holding  incompe- 
tent the  husband  or  the  wife  to  give, 
against  each  other,  evidence,  because  it 
may  be  the  '  means  of  implacable  discord 
and  dissension  between  them,'  it  is  certainly 
difficult  to  perceive  how  that  discord  and 
dissension  will  fail  to  arise,  when,  in  col- 
lateral proceedings,  testimony  should  be 
given  by  one  which  charges  directly  upon 
the  other  the  same  crime  for  the  commis- 
sion of  which  the  party  on  trial  is  indicted. 
On  principle  and  authority,  we  think  the 
witness  incompetent." 

It  is  by  no  means  clear,  "  on  principle 
and  authority,"  that  the  witness  was  com- 
petent. If  the  prevention  of  "  implacable 
discord  and  dissension "  is  the  basis  on 
which  this  principle  is  founded,  it  vanishes 
when  the  wife,  by  her  own  act,  has  for- 
ever destroyed,  to  quote  the  language  of 
the  learned  judge,  "  the  security  and  con- 


1  I  am  not  aware  of  the  passage  referred  to  by  the  learned  judge,  but  see  2  Hale,  P.  C. 
279,  and  1  Hale,  P.  C.  301,  cited  in  the  argument,  and  referred  to  by  Lord  Ellenborough, 
C.  J.,  in  the  principal  case. 
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fidence  of  private  life."  Says  Chief  Jus- 
tice Mellen,  in  another  case  :  "  So  far  as 
the  general  incompetency  of  the  wife  is 
founded  on  the  idea  that  her  testimony,  if 
received,  would  tend  to  destroy  domestic 
peace,  and  introduce  discord,  animosity, 
and  confusion,  in  its  place,  the  principle 
loses  its  influence  when  that  peace  has 
already  become  wearisome  to  a  passionate, 
despotic,  and  perhaps  intoxicated  husband, 
who  has  done  all  in  his  power  to  render 
the  wife  unhappy,  and  destroy  all  mutual 
affection."  TJie  State  v.  Soule,  5  Green- 
leaf,  408. 

It  is  equally  clear,  on  authority,  that 
this  decision  cannot  be  sustained.  Mr. 
Justice  Tenney,  in  his  opinion,  correctly 
states  the  principle  on  which  Rex  v.  All 
Saints,  Worcester,  was  decided  ;  and  it  is 
evident  that  he  fails  to  bring  the  case  at 
bar  within  that  principle. 

But  although,  in  these  cases,  the  wife 
will  be  permitted  to  testify  against  her 
husband,  it  by  no  means  follows  that  she 
will  be  compelled  to  do  so  ;  and,  from  the 
judgment  of  Mr.  Justice  Bayley,  in  the 
text,  it  seems  that  the  better  opinion  is, 
that  she  may  throw  herself  upon  the  pro- 
tection of  the  court,  and  decline  to  answer 
any  question  which  would  tend  to  expose 
her  husband  to  a  criminal  charge.  2  Tay- 
lor on  E  v.  §  997. 

Whether,  in  collateral  proceedings  be- 
tween third  parties,  says  Mr.  Taylor,  a 
husband  and  wife  would  be  permitted  to 
contradict  each  other,  has  net  in  England 
been  expressly  decided ;  but  the  leaning 
of  the  courts  is  evidently  in  favor  of  their 
admissibility  for  such  a  purpose.  See  per 
Lord  EUenborough,  in  the  text ;  Rex  v. 
Bailiwick,  per  Lord  Tenterden,  ante,  p. 
252 ;  Annesley  v.  Earl  of  Anglesea,  1 7  How- 
ell's State  Trials,  1276.  Indeed,  if  this  were 
not  the  law,  great  injustice  might  be  done ; 
since  the  competency  of  the  witness  would 
then  depend  on  the  marshalling  of  the 
evidence,  and  the  testimony  of  a  husband 
might  be  rendered  inadmissible  for  the 
defendant,  from  the  accidental  circum- 
stance of  his  wife  having  been  previously 
called  on  the  part  of  the  plaintiff,  though, 
had  the  defendant  been  entitled  to  begin, 
the  husband  Would  have  been  examined, 


and  the  wife  rejected.  2  Taylor  on  Ev. 
§  998.  In  Ireland,  it  has  been  held  by 
aU  the  judges,  that  it  is  no  objection  to 
the  evidence  of  a  wife,  that  she  is  brought 
to  contradict  the  testimony  of  her  hus- 
band, even  where  he  is  the  prosecutor  of 
an  indictment.  Rex  v.  Houlton,  Jebb,  C. 
C.  24. 

The  subject  of  the  competency  of  a 
wife  to  give  evidence  against  her  hus- 
band, was  much  considered  in  the  reign 
of  Charles  I.  The  judges  determined 
that  Lord  Audley's  wife  might  give  evi- 
dence against  him,  for  having  aided  one 
of  his  servants  in  committing  a  rape  upon 
herself.  The  judges  held,  that  where  a 
wife  is  the  party  grieved,  and  on  whom 
the  crime  is  committed,  she  is  to  be  ad- 
mitted a  witness ;  and  a  curious  reason 
assigned  is,  that  in  such  a  case  a  villain 
may  be  a  witness  against  his  lord.  3  How- 
ell's State  Trials,  402,  413;  Button,  115, 
116.  So  on  the  trial  of  an  indictment  for 
an  assault  and  battery  upon  her.  Rex  v. 
Azine,  1  Strange,  633,  by  Lord  Raymond, 
on  the  authority  of  Lord  Audley's  case ; 
The  State  v.  Soule,  5  Greenleaf,  407;  or, 
for  maliciously  shooting,  Whitehouse's  case, 
2  Russell,  Crim.  Law,  (3d  ed.)  984 ;  or, 
attempting  to  poison  her.  Rex  v.  Jagger, 
2  Ibid.  984,  she  is  a  competent  witness. 
And  it  is  now  settled,  that  in  all  cases  of 
personal  injuries  committed  by  the  hus- 
band or  wife  against  each  other,  the  in- 
jured party  is  an  admissible  witness  against 
the  other.  1  East,  P.  C.  454.  But  though 
a  competent  witness,  it  is  not  indispensa- 
ble that  such  party  should  be  called.  Re- 
gina  v.  Pearce,  9  Carrington  &  Payne, 
667.  And  Mr.  Justice  Ilolroyd  seems  to 
have  thought  that  the  husband  or  wife 
could  only  be  admitted  to  prove  facts, 
which  could  not  be  proved  by  any  other 
witness.  Whitehouse's  case,  2  Kussell, 
Crim.  Law,  (3d  ed.)  984.  And  in  The 
State  v.  Davis,  3  Brevard,  3,  the  wife  was 
admitted  as  a  witness  against  her  husband, 
on  the  trial  of  an  indictment  for  an  assault 
and  battery  upon  her,  on  the  ground  that 
no  other  person  was  present  when  the 
offence  was  committed.  But  the  language 
of  the  court  does  not  restrict  the  rule 
within  so  narrow  bounds. 
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The  prosecution  of  the  Wakefields,  for 
conspiracy  and  the  abduction  of  Miss  Tur- 
ner, says  Mr.  Townsend,  in  the  Preface 
to  Modern  State  Trials,  forms  a  singular 
chapter  in  legal  history  ;  interesting  not 
less  to  the  student  of  human  nature,  on 
account  of  its  characters  and  incidents, 
than  to  the  lawyer,  for  those  elaborate 
discussions  on  the  Scottish  law  of  mar- 
riage, and  the  right  of  the  wife,  even 
should  there  have  been  a  legal  marriage, 
to  appear  as  a  witness  against  the  offend- 
ing husband,  which  were  argued  with 
such  profuse  learning  and  ability.  But 
three  or  four  cases  occur,  says  the  same 
elegant  writer,  Vol.  II.  Modern  State 
Trials,  p.  116,  at  long  intervals  of  time, 
in  the  vanous  collections  of  trials,  at  all 
resembling  it.  In  the  first  one,  Lucy 
Kamsay  was  inveigled  into  a  coach  in 
Hyde  Park.  Browne  who  had  employed 
the  persons  in  the  park  that  spirited  her 
away,  afterwards  prevailed  upon  her  to 
marry  him,  on  the  threat  that,  if  she  re- 
fused, he  would  convey  her  secretly  to 
France.  1  Ventris,  243.  In  the  second 
case,  one  Pleasant  Rawlins,  an  heiress, 
was  arrested  on  a  pretended  debt,  at 
the  instigation  of  a  German  adventurer, 
Swendsen.  He  had  been  her  suitor,  with- 
out much  chance  of  success,  and  hastened 
to  her,  when  in  custody  of  the  sheriff's 
officers,  to  take  advantage  of  the  time  and 
place.  On  his  assurance,  that  the  only  thing 
to  prevent  her  being  taken  to  Newgate 
was  to  marry  him  instantly,  she  consented. 
The  marriage  immediately  took  place,  one 
of  the  Fleet  parsons,  those  pests  of  society, 
being  at  hand  to  perform  the  ceremony. 
Notwithstanding  their  marriages  under 
constraint,  the  two  ladies  were  examined ; 
and,  upon  their  testimony  chiefly,  both 
Browne  and  Swendsen  were  convicted, 
and  afterwards  executed,  the  consent  be- 
ing held  nugatory,  as  it  had  been  induced 
by  fear  and  fraud.  5  State  Trials,  450. 
In  the  third  case.  Rex  v.  Perry,  tried  be- 
fore Sir  Vicary  Gibbs,  then  recorder  of 
Bristol,  the  lady  obtained  a  triumphant 
acquittal  for  the  supposed  conspirator. 
She  altered  the  witness-box  fearlessly, 
and  oqiosed  that  the  defendant  had  used 
no  other  arts  than  what  a  lover  ought. 


and  that  she  had  eloped  with  him  of  her 
own  free  will,  and  with  her  entire  con- 
sent. 

The  termination  of  the  trial  was  equally 
abrupt  in  a  fourth  case,  the  King,  on  the 
prosecution  of  Mrs.  Fanny  Lee,  against 
Lockhart  and  Loudon  Gordon,  tried  at 
Oxford,  in  1804,  before  Mr.  J.  Lawrence, 
for  a  forcible  abduction,  but  very  different, 
in  some  of  its  circumstances,  from  the 
present,  for  there  the  conduct  of  the  lady 
gaveanappearance  of  connivance.  Though  ' 
carried  with  seeming  violence  out  of  her 
own  house,  she  was  a  married  lady,  living 
apart  from  her  husband.  She  rode  cheer- 
ily in  the  different  post-chaises,  flung  a 
camphor  bag,  which  she  had  carried  as  a 
charm,  out  of  the  window,  and,  supping  at 
Petsworth  with  the  two  gentlemen,  con- 
versed, according  to  her  own  evidence, 
about  hieroglyphics  and  Grecian  archi- 
tecture. The  judge  stopped  the  case,  as 
there  was  a  total  absence  of  proof  of  force 
in  the  county  in  which  the  trial  took 
place. 

In  Wakejields'  case,  2  Lewin,  C.  C.  1, 
279,  the  defendants  had,  by  fraudulent 
means,  obtained  possession  of  Miss  Ellen 
Turner,  and  carried  her  off  to  Gretna 
Green,  where,  by  false  representations, 
she  was  persuaded  to  go  through  the  cere- 
mony of  a  Scotch  marriage,  and  become 
the  wife  of  Edward  Gibbon  Wakefield. 
On  the  trial,  the  counsel  for  the  prosecu- 
tion proposed  to  call  Miss  Turner  as  a 
witness.  Before  she  was  sworn,  Mr,  Scar- 
lett rose  to  object  to  her  evidence  :  "  Mr. 
Scarlett. — My  lord,  I  propose  to  show  that 
this  witness  is  incompetent.  My  lord,  the 
threat  of  my  learned  friend  ^rtainly  will 
not  deter  me  from  doing  what  I  conceive 
to  be  my  duty  in  point  of  law,  when  I  am 
called  upon  to  do  it.  If  he  thinks  it  nec- 
essary for  his  case  to  examine  this  young 
lady,  of  course  I  must  conceive  his  object 
in  examining  her  is  to  affect  the  criminal 
party.  And  therefore  I  propose  to  show 
to  your  lordship  she  is  legally  married  to 
Mr.  Wakefield.  I  can  do  that  by  giving 
evidence  of  the  marriage,  and  other  cir- 
cumstances to  show  it  was  a  legal  mar- 
riage ;  and  therefore  I  apprehend  she  can- 
not be  examined  as  a  witness.    I  appre- 
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hend  I  have  a  right  to  do  that,  without  ex- 
amining her  on  the  voir  dire. 

Mr.  Baron  Hullock.  I  don't  know  that, 
Mr.  Attorney.  Supposing  the  marriage 
should  turn  out  to  be  an  invalid  marriage, 
that  fact  must  be  acquired  through  the 
medium  of  her  evidence.  But  if  the  mar- 
riage should  be  considered  a  good  mar- 
riage, that  is,  should  be  proved  to  be  a  good 
marriage  according  to  the  law  of  that 
country  in  which  it  was  performed,  then 
another  question  will  arise,  whether,  even 
if  she  be  the  legal  wife  of  this  gentleman, 
she  may  not  still,  by  the  law  of  this  coun- 
try, be  a  competent  witness. 

Mr.  Scarlett  argued  the  case  as  if  the 
rules  of  law  were  that  a  wife  could,  in  no 
event,  be  admitted  as  a  witness  against 
her  husband,  save  only  for  the  purpose  of 
proving  force  oi"  some  criminal  charge. 
The  wife's  testimony  had  never  been  re- 
ceived under  the  statutes,  except  where 
force  had  been  used.  This  principle  was 
laid  down  too  broadly,  for  in  the  case  of  Rex 
V.Perry,  Bristol,  1794,  cited  by  the  judge, 
no  force  had  been  used,  quite  the  contrary ; 
and  the  husband  was  acquitted  on  the  evi- 
dence of  the  wife.  The  Attorney-General 
insisted  that  he  was  in  a  condition  to  prove 
that  Miss  Turner  gave  her  full  and  free 
consent  to  the  marriage  ;  that  a  marriage 
did  take  place  in  Scotlanji,  which,  by  the 
law  of  Scotland,  was  a  valid  marriage; 
that  he  had  the  option  of  proving  aliunde, 
by  collateral  testimony,  the  incompetency 
of  Miss  Turner  as  a  witness  against  Mr. 
Wakefield,  without  examining  her  at  all. 
Mr.  Brougham  stoutly  protested  against 
his  learned  friend  twisting  in  the  best  part 
of  the  defei^e  under  the  color  of  giving 
evidence  on  this  collateral  issue ;  and  as 
it  was  a  matter  of  practice  entirely  de- 
pending on  the  discretion  of  the  presiding 
judge,  he  decided  on  requesting  Miss  Tur- 
ner to  be  called.  He  expressed  a  strong 
opinion  that  the  objection  would  come  to 
nothing. 

Baron  Hullock  pronounced  his  opin- 
ion in  favor  of  the  admissibility  of  Miss 
Turner's  evidence.  "  Even  if  the  lawful 
wife  of  the  "defendant  Gibbon  Wakefield, 
she  is  a  competent  witness  against  her 
husband,  in  respect  of  any  charge  which 


afiects  her  liberty  or  her  person.  She 
may  file  articles  of  the  peace  against  her 
husband.  She  may  prosecute  him  for  a 
misdemeanor,  as  was  done  in  the  case  of 
Jagger,  at  York,  before  Mr.  Justice  Law- 
rence, which  was  the  case  of  an  attempt 
by  the  husband  to  poison  his  wife.  It  was 
done  in  the  case  of  Lady  Strathmore 
against  Mr.  Bowes  and  others ;  and  in 
various  other  cases  that  have  •occurred 
since  that  time.  I  think  it  would  be  a 
strange  incongruity  in  the  law  of  the 
country,  with  respect  to  the  practice  of 
the  admissibility  of  evidence,  if  it  was  to 
shut  out  the  evidence  of  the  only  individ- 
ual who  was  competent  to  speak  to  the 
facts  of  the  case.  It  should  seem  that  she 
is  a  witness  ex  necessitate,  because  if  she 
was  not  a  witness,  injuries  might  be  com- 
mitted with  impunity;  the  law  of  the  land 
might,  in  fact,  be  violated  with  the  great- 
est possible  ease  with  impunity ;  the  hus- 
band would  be  allowed  to  commit  the 
grossest  acts  of  violence  without  punish- 
ment, if  the  wife  was  not  allowed  to  be  a 
witness  to  prove  them.  And,  therefore, 
if  the  marriage  be  wrong,  she  is  admissi- 
ble ;  and  if  it  be  right,  I  think  still,  in 
point  of  law,  she  is,  under  all  the  circum- 
stances of  this  case,  a  competent  witness.' " 
In  Ireland,  on  an  indictment  for  the 
fraudulent  abduction  of  an  heiress,  under 
eighteen  years  of  age,  the  lady  was  admit- 
ted as  a  witness  for  the  prosecution.  Ee- 
gina  v.  Yore,  1  Jebb  &  Symes,  563  :  "  As 
to  the  eifect  upon  her  competency,"  said 
Bushe,  C.  J.,  "  produced  by  the  marriage, 
it  is  unnecessary  to  discuss  it  at  length,  as 
the  case  was  decided  in  Wakefields'  case. 
Baron  Hullock  ruled  a  similar  objection  in 
that  case,  by  admitting  the  prosecutrix, 
Miss  Turner,  as  a  witness.  That  case 
came  afterwards  into  the  King's  Bench, 
(1  Deacon,  Crim.  Law,  4,)  upon  a  motion 
in  arrest  of  judgment  on  another  point, 
and  no  question  was  raised  as  to  the  pro- 
priety of  Baron  HuUock's  decision ;  and 
shortly  afterwards  Miss  Turner  was  exam- 
ined as  a  witness  in  support  of  the  bill  for 
a  divorce,  although  that  bill  was  opposed 
by  Wakefield."  ^ 

But  in  a  very  recent  case,  m  New 
York,  it  was  said :  "  The  American  au- 
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thorlties  do  not  countenance  Wakefields' 
case  nor  Perry's  case.  The  People  v.  Car- 
penter,  9  Barbour,  580.  In  commenting 
on  Wakefields'  case,  Barculo,  J.,  said  : 
"  But  the  counsel  for  the  people  contend 
fox'  a  much  broader  exception ;  one  that 
will  embrace  all  cases  of  secret  injuries. 
To  support  this  doctrine,  they  rely,  in 
part  at  least,  upon  the  case  of  Rex  v. 
Wakefield,  (cited  2  Kussell  on  Crimes, 
606,)  where,  on  an  indictment  for  a  con- 
spiracy in  unlawfully  taking  Ellen  Tur- 
ner and  procuring  her  to  be  married, 
HuUock,  B.,  received  the  evidence  of  the 
wife,  as  being  admissible  on  the  ground  of 
necessity,  even  supposing  that  the  mar- 
riage wais  valid.  This  ruling  was  at  the 
Lancaster  Assizes,  in  1827,  and  can  hardly 
be  deemed  an  authority  for  introducing  a 
new  rule.  That  the  evidence  was  prop- 
erly received,  upon  the  ground  that  the 
marriage  itself  was  illegal  and  invalid,  is 
highly  probable ;  but  that  the  reason  as- 
signed for  its  reception  is  a  sound  one,  is 
by  no  means  true.  For  if  the  marriage 
were  valid,  there  could  not  be  any  reason 
of  necessity  for  the  wife  to  be  a  witness 
against  her  husband.  If  neither  force  nor 
fraud  were  used,  then  no  such  personal 
injury  was  done  to  her  as  could  warrant 
the  wife's  appearing  as  a  witness  for  her 
own  protection.  If  eitTier  were  used,  then 
it  was  at  least  doubtful  whether  she  was  a 
wife,  and  Wakefield  could  not  be  permit- 
ted to  take  advantage  of  his  own  wrong, 
by  setting  up  his  own  violent  or  fraudu- 
lent act  as  the  ground  for  excluding  the 
principal  witness,  under  pretence  that  she 
had  thus  become  his  lawful  wife.  The 
same  remarks  are  applicable  to  the  case 
of  Rex  V.  Perry,  cited  by  the  learned 
judge." 

In  Perry's  case,  Gibbs,  C.  J.,  said  that 
he  could  see  no  distinction  between  ad- 
mitting a  wife  for  and  against  her  hus- 
band. "  Rex  V.  Perry,"  said  Abbott,  C. 
J.,  in  Rex  v.  Serjeant,  Kyan  &  Moody, 
N.  P.  C.  354,  "  was  much  talked  about 
at  the  time,  and  Chief  Justice  Gibbs 
expressed  his  surprise  that  any  doubt 
should  have  been  entertained  that  a  wife 
was  in  all  cases  a  competent  witness  for 
her  husband,  when  admissible  against 
22* 


him^  Accordingly,  it  has  been  held  in 
Alabama,  that  on  an  indictment  against 
him  for  an  assault  and  battery  upon  her, 
she  is  a  competent  witness  for  him,  to  dis- 
prove the  charge.  The  Slate  v.  Neil,  6 
Alabama,  685. 

Finally,  it  is  to  be  observed  that '  this 
rule  of  exclusion  extends  only  to  lawful 
marriages.  On  a  trial  for  forgery,  Lord 
Kenyon  refused  to  admit  a  woman  as  a 
witness  for  the  prisoner,  whom,  in  the 
course  of  the  trial,  he  had  frequently  al- 
luded to  as  his  wife,  but  afterwards,  on 
hearing  an  objection  taken  to  her  compe- 
tency, denied  that  they  were  in  fact  mar- 
ried. Anonymous,  cited  by  Richards,  B., 
in  1  Price,  83.  It  should  be  pbserved, 
that  in  this  case  the  criminal  had,  through- 
out the  trial,  admitted  that  the  witness 
was  his  wife,  and  was  thus  In  a  manner 
estopped  from  denying  the  marriage  when 
her  competency  was  questioned.  And  in 
a  subsequent  case,  Batthews  v.  Oalindo, 
4  Bingham,  610  ;  1  Moore  &  Payne,  565  ; 
3  Carrington  &  Payne,  238,  where  Lord 
Kenyon's  ruling  was  discussed.  Park  and 
Burroughs,  J.  J.,  declared  that  his  lord- 
ship's decision  was  founded  on  this  admis- 
sion, and  the  whole  court  determined  that 
a  kept  mistress  is  a  competent  witness  for 
her  protector,  though  she  passed  by  his 
name,  and  appeared  to  the  world  as  his 
wife.  And  see  aoc.  Regina  v.  Young,  2 
Cox,  C.  C.  291.  So  where  the  parties 
had  lived  together  as  man  and  wife,  be- 
lieving themselves  lawfully  married,  but 
had  separated  on  discovering  that  a  prior 
husband,  supposed  to  be  dead,  was  still 
living,  the  woman  was  held  a  competent 
witness  against  the  second  husband,  even 
as  to  facts  communicated  to  her  by  him 
during  their  cohabitation.  Wells  v.  Fletch- 
er, 5  Carrington  &  Payne,  12;  s.  c.  nom. 
Wells  v.  Fisher,  X  Moody  &  Robinson,  99, 
and  note.  And  it  seems  that  a  supposed 
husband  or  wife  may,  both  in  civil  and 
criminal  cases,  be  examined  on  the  voir 
dire  to  facts  showing  the  invalidity  of 
the  marriage ;  and  it  is  apprehended 
no  valid  reason  can  be  given  for  not 
admitting  their  evidence  thus  far,  though 
ihe  fact  tbat  the  marriage  ceremony  has 
been  actually  performed  may  have  been 
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previously  proved  by  independent  testi-  v.  Peat,  2  Lewin,  C.  C.  228 ;  Wakefields' 
mony.  2  Taylor  on  Ev.  §  994;  Regina  case,  ubi  supra;  Rex  v.  Bramley,  6  Term 
v.  Young,  5  Cox,  C.  C.  296.     See  Regina    Rep.  330.  H. 


Keir  V.  Leeman.1 
Trinity  "Vacation,  1844. 

Compromise  of  a  Misdemeanor. 

The  law  will  permit  a  compromise  of  any  offence,  though  made  the  subject  of  a  criminal 
prosecution,  for  which  offence  the  injured  party  might  recover  damages  in  an  action  ;  but, 
if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  is  founded  on  the  con- 
sideration of  stifling  a  pi-osecution  for  it. 

Therefore,  although  the  party  injured  may  lawfully  compromise  an  indictment  for  a  com- 
mon assault,  an  agreement  to  pay  the  costs  of  a  prosecution  for  assatilt  on  plaintiff,  and 
riot,  and  of  an  action  for  wrongful  levy  under  a  fi.  fa.,  which  agreement  was  founded 
partly  on  compromise  of  the  prosecution,  and  partly  on  an  undertaking  to  withdraw  the 
execution  under  the^./a.,  is  altogether  invalid,  as  grounded  on  an  illegal  consideration. 

Although  the  compromise  of  the  prosecution  was  entered  into  with  the  leave  of  the  judge 
before  whom  the  indictment  came  on  for  trial. 

Assumpsit.  In  this  case  the  Court  of  Queen's  Bench  gave  judg- 
ment for  the  defendants,  upon  which  judgment  the  plaintiff"  brought 
error,  in  the  Exchequer  Chamber.  The  pleadings  are  here  omitted, 
because  a  full  abstract  of  them  is  there  given.    See  post,  p.  263,  et  seq. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  27,). delivered  the  judg- 
ment of  the  court.  His  lordship,  after  stating  the  substance  of  the 
declaration,  proceeded  as  follows  : 

The  plea  set  out  the  indictment,  and  averred  the  illegality  of  such 
an  agreement.  The  plaintiff  demurred;  and  the  general  doctrine 
was  largely  discussed  before  us. 

The  principle  of  law  is  laid  down  by  Wilmot,  C.  J.,  in  Collins  v. 
Blantern,  2  Wils.  341,  349,  (see  1  Smith's  Lead.  C.  154,)  that  a  con- 
tract to  withdraw  a  prosecution  for  perjury,  and  consent  to  give  no 
evidence  against  the  accused,  is  founded  on  an  unlawful  consider- 
ation and  void. 

On  the  soundness  of  this  decision  no  doubt  can  be  entertained, 
whether  the  party  accused  were  innocent  or  guilty  of  the  crime 
charged.     If  innocent,  the  law  was  abused  for  the  purpose  of  extor- 
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tion  ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise,  screen- 
ing the  criminal  for  a  bribe. 

An  early  case  occurs  before  Lord  Talbot,  Johnson  v.  Ogilby,  3  P. 
Wms.  277.  A  bill  was  filed  to  compel  performance  of  an  .agrees 
ment  to  pay  money  ^nd  assign  property  in  consideration,  among 
other  things,  of  dropping  an  indictment  for  a  cheat  of  a  peculiar 
character.  A  female,  who  had  agreed  to .  levy  a  fine  and  suffer  a 
recovery  of  some  houses  to  the  use  of  plaintiff,  afterwards  pretended 
that  she  was  married  at  the  time  of  the  agreement,  and  pleaded  her 
marriage  to  the  bill.  The  plaintiff  then  indicted  her  for  a  cheat ;  and, 
when  the  indictment  was  ready  for  trial,  the  parties  entered  into  this 
compromise;  The  principal  question  argued  was  whether  the  attor- 
ney's signature  bound  him  personally.  But  the  reporter  says :  "  Then 
the  lord  chancellor  started  another  point,  namely,  that  this  was  a 
criminal  prosecution  ;  and  the  agreement  being  to  stifle  a  criminal 
prosecution,  was  therefore  not  to  be  executed  in  equity.  To  which  I 
answered,"  (says  Mr.  Williams,)  "  that  it  was  true,  in  the  case  of  a 
prosecution  for  felony,  an  agreement  to  stifle  such  a  prosecution  was 
not  lawful ;  but  where  the  indictment  was  for  a  fraud,  and  the  party 
wronged  by  the  fraud  came  to  an  agreement  to  be  satisfied  for  such 
injury,  (as  in  conscience  he  ought  to  be,)  this  was  lawful,  matters  of 
fraud  being  cognizable  and  relievable  as  well  in  equity  as  at  law ; 
wherefore  this  objection  was  no  further  insisted  on." 

This  reason  is  not,  perhaps,  very  satisfactory ;  nor  did  this  point 
apparently  receive  much  consideration.  It  occurred  in  1734 ;  Collins 
v.  Blantern,  2  Wils.  341,  in  1767. 

The  doctrine  was  scleral  times  discussed  before  Lord  Kenyon. 
In  Mr.  Kyd'g  Treatise  on  Awards,  two  of  his  decisions  are  reported. 
In  1795,  an  indictlient  against  Lord  Falkland,  John  King,' and  an- 
other, {Rex  V.  Lord  Falkland,  Kyd  on  Awards,  66,  2d  ed. ;  cited  in 
Watson  on  AwaJds,  48,  note  (1),  2d  ed.,)  for  a  conspiracy  to  cheat 
Mr.  Phillips  by  a  false  representation  of  the  ownership  of  certain 
estates  on  which  he  advanced  money,  and  also  indictments  for  per- 
jury, were  called  on  for  trial  at  nisi  prius ;  the  defendants  were 
acquitted  on  the  first,  and  (it  should  appear)  not  on  the  merits ;  after 
which  an  order  was  made  at  nisi  prius  for  referring  to  arbitration  all 
the  matters  in  difference  between  the  prosecutor  and  the  defendants 
in  the  said  indictments.  This  was  done  with  the  acquiescence  of 
Lord  Kenyon.  Mr.  Kyd  remarks  on  this  proceeding  as  inconsistent 
With  what  the  same  judge  had  done  in  Rex  v.  Coombs,  7  T.  R. 
475,  and  Rex  v.  Rant,  Kyd  on  Awards,  64,  (2d  ed.,)  where  cross  bills 
of  indictment  for  riot  and  assault  had  been  preferred  and  submitted 
to  arbitration ;  in  which  case  the  counsel  «  had  hardly  stated  the 
fact  of  the  submission  by  bond,  when  the  court  expressed  a  consider- 
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able  degree  of  surprise  that  a  criminal  prosecution  should  be  so  sub- 
mitted ;  they  observed  that  it  was  usual  indeed  in  prosecutions  of 
this  kind,  before  a  verdict  was  given,  or  after  verdict  of  conviction, 
and  before  sentence,  for  the  parties  to  talk  together  by  the  recom- 
mendation of  the  court,  and  if  they  agreed,  tlje  court  set  a  nominal 
fine;  but  the  whole  was  done  under  the  inspection  of  the  court,  and 
their  sentence  formally  followed." 

,  In  Fallowes  v.  Taylor,  7  T.  R.  475,  the  magistrates  had  directed 
prosecutions  for  a  public  nuisance  in  a  river ;  the  plaintiff  by  their 
order  had  prepared  bills  of  indictment  against  the  defendant,  who,  in 
Order  to  avoid  the  expense  of  the  indictment,  entered  into  the  bond 
on  which  the  action  was  brought,  to  remove  the  nuisance.  Lord 
Kenyon,  C.  J.,  and  Lawrence,  J.,  clearly  held  this  to  be  a  lawful  con- 
sideration for  the  bond. 

In  Drage  v.  Ibberson,  2  Esp.  643,  Lord  Kenyorj  said  "  that  he 
should  adhere  to  the  class  of  cases  which  held,  that  the  consideration 
being  the  settling  of  a  misdemeanor,  might  be  good  in  law,"  and 
nonsuited  the  plaintiflF,  who  had  brought  trover  for  a  promissory  note 
given  by  himself  to  compromise  a  charge.  The  facts  of  the  case  are 
not  very  intelligible ;  but  the  caution  with  which  that  learned  judge 
expressed  himself  is  worthy  of  observation. 

In  Foole  v.  Bousfield,  1  Camp.  55,  (1807,)  an  agreement  had  been 
executed  between  the  plaintiff  and  defendant  to  discharge  the  latter 
from  liability  on  a  bill  of  exchange,  as  an  inducement  not  to  move 
the  court  for  the  defendant  to  answer  the  matters  of  an  affidavit. 
Lord  EUenborough  held  that  the  agreement  was  corrupt  and  invalid, 
and  the  plaintiff  was  entitled  to  recover  that  amount. 

The  case  of  Edgcombe  v.  Rodd,  5  East,  294,  (^04)^  was  very  sin- 
gular in  its  circumstances.  The  plaintiff  had  reen  charged  before 
justices  with  a  misdemeanor ;  that  of  disturbing  the  religious  worship 
of  a  dissenting  congregation.  He  sued  them  for  false  imprisonment ; 
and  they  pleaded  by  way  of  defence  that  they  had  discharged  him 
from  the  imprisonment,  and  that  the  prosecutor  had  agreed  to  pro- 
ceed no  further,  in  satisfaction  of  that  same  imprisonment.  On  argu- 
ment this  defence  was  properly  held  naught ;  and  each  of  the  judges 
declares  his  opinion  that  the  agreement  itself  was  unlawful,  as  an 
obstruction  to  public  .justice.  Le  Blanc,  J.,  observes :  this  "  was  a 
prosecution  for  a  public  misdemeanor,  and  not  for  any  private  injury 
to  the  prosecutor." 

Beeley  v.  Wingfceld,  11  East,  46,  was  an  action  on  a  promissory  note 
for  £24  given  by  a  defendant  to  a  parish  officer,  on  whose  prosecu- 
tion he  had  been  convicted  at  Quarter  Sessions  of  beating  his  appren- 
tice. The  plaintiff  had  been  bound  over  to  prosecute  ;  and  the  court 
considered  this  security  in  abatement  of  the  period  of  defendant's 
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imprisonment  for  the  misdemeanor.  The  judgment  of  Lord  Ellenbo- 
rough,  C.  J.,  is  as  follows  :  "  There  does  not  seem  to  be  any  objection  to 
the  security  which  has  been  taken,  either  as  contrary  to  the  provisions 
of  the  statute,  or  to  the  general  principle  of  law.  The  overseers  got 
no  pecuniary  benefit  to  themselves  or  to  the  parish  by  taking  this 
security,  beyond  the  fair  amount  of  the  expenses  incurred  by  them  in 
bringing  the  defendant  to  justice.  It  did  not  stifle  a  public  prose- 
cuijt)n,  or  elude  the  public  interest  in  bringing  such  an  offender  to 
justice,  by  way  of  example  to  others.  The  security  in  question,  given 
with  the  sanction  of  the  court,  is  rather  to  be  considered  as  part  of 
the  punishment  suffered  by  the  defendant  in  expiation  of  his  offence, 
in  addition  to  the  ipiprisonment  inflicted  on  him.  If  we  had  seen 
any  ground  for  suspecting  that  the  authority  of  the  court  had  been 
used  as  an  instrument  of  oppression  or  extortion,  we  should  have 
watched  the  case  very  jealously ;  but  nothing  of  that  sort  appears." 

I  happened  to  be  both  at  quarter  sessions  when  this  note  was  given, 
and  at  the  assizes  where  the  case  was  tried ;  and  I  always  felt  some 
doubt  whether  the  proceeding  thereby  sanctioned  was  quite  correct ; 
the  principle,  however,  on  which  compromise  of  offences  may  Ije  law- 
ful, is  forcibly  laid  down  with  proper  limitations.  Kirk  v.  Strickwood, 
4  B.  &  Ad.  421,  is  to  the  same  effect. 

In  Baker  v.  Townsend,  7  Taunt.  422,  the  Court  of  Common  Pleas 
held  that,  after  conviction  on  an  indictment  for  assault  committed  in 
relation  to  claim  of  right>to  land,  when  the  defendant  was  brought 
up  for  judgment,  the  assaults,  the  costs  of  the  indictment,  and  the 
disputed  right  of  possession,  and  all  matters  in  dispute,  might  law- 
fully be  referred  to  arbitration.  Gibbs,  C.  J.,  thus  expressed  himself: 
"  The  parties  have  referred  nothing  but  what  they  had  a  right  to 
refer.  They  have  referred  the  several  assaults  ;  these  may  be  referred. 
They  have  referred  the  right  of  possession ;  that  may  be  referred. 
The  reference  of  all  matters  in  dispute  refers  all  other  their  civil 
rights,  which  may  well  be  referred." 

The  last  case  to  be  cited  is  Elworthy  v.  Bird,  2  Sim.  &  Stu.  372. 
Sir  J.  Leach  there  enforced  an  agreement  for  a  separation  of  man 
and  wife  under  the  circumstances,  though  it  embraced  also  a  com- 
promise of  indictment  for  assault.  The  doctrine  was  fully  discussed ; 
and  the  Vice- Chancellor  concisely  remarks  that  "  all  the  authorities 
concur  that  the  policy  of  the  law  does  permit  the  compromise  of  in- 
dictments for  assault,  and  such  compromises  are  frequently  recom- 
mended and  approved  by  the  court." 

The  result  of  the  cases  makes  it  clear  that  some  in'dictments  for 
misdemeanor  may  be  compromised,  and  equally  so  that  some  cannot. 
The  line  will,  as  we  apprehend,  be  found  correctly  traced  by  Gibbs, 
C.  J.,  in  the  passage  just  quoted,  and  by  Le  Blanc,  J.,  in  Edgcombe 
V.  Rodd,  5  East,  294. 
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We  shall  probably  be  safe  iii  laying  it  down  that  the  law  will  per- 
mit a  compromise  of  all  offences,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.  It  is  often  the  only  manner  in 
which  he  can  obtain  redress.  But,  if  the  offence  is  of  a  public  nature, 
no  agreement  can  b^  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it. 

In^the  present  instafice,  the  offence  is  not  confined  to  personal#n- 
jury,  but  is  accompanied  with  riot  and  obstruction  of  a  public  officer 
in  the  execution  of  his  duty.  These  are  matters  of  public  concern, 
and  therefore  not  legally  the  subject  of  a  compromise. 

The  approbation  of  the  judge  (whether  necessary  or  not)  may 
properly  be  asked  on  all  occasions  where  an  indictment  is  compro- 
mised on  the  trial;  plainly  it  cannot  make  that  legal  which  the  law 
condemns.  But,  according  to  this  record,  the  obtaining  it  was  not" 
made  a  condition  of  the  promise,  nor  was  it  in  fact  obtained  till  after 
the  agreement  made. 

So  much  was  said  in  argument  for  the  purpose  of  raising  a  doubt 
whether  the  plaintiff  was  prosecutor  of  the  indictment,  and  had  bound 
himself  to  any  thing  inconsistent  with  his  public  duty  in  withdraw- 
ing the  prosecution,  and  forbearing  to  adduce  evidence  in  support  of 
the  indictment,  that  we  ought  not  to  pass  it  over  entirely.  The  lan- 
guage of  the  declaration  and  of  the  plea,  however,  requires  only  to 
be  read,  to  show  that  there  is  no  real  doubt  on  the  point. 

We  think  the  agreement  invalid  as  founded  on  an  illegal  consider- 
ation, and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  Defendants. 


Keir  v.  Leeman.' 
.  Trinity  Vacation,  1846. 

Compromise  of  a  Misdemeanor. 

In  an  action  of  assumpsit,  it  appeared  that  plaintiff  had  indicted  several  persons  ^or  riot  and 
assault  upon  a  constable  in  the  execution  of  his  duty,  and  upon  others  aiding  him,  and  for 
simple  assaults ;  which  offences  were  alleged  to  have  been  committed  in  impeding  the 
execution  of  a  Ji..fa.  issued  by  plaintiff  against  the  goods  of  one  of  the  persons  indicted. 
Defendants,  (being  third  parties,)  in  consideration  that  plaintiflF  would,  at  their  request, 

1  9  Queen's  Bench  Rep.  371.    In  the  Exchequer  Chamber.    Error  from  the 
Queen's  Bench. 
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not  furtlier  prosecute,  promised  to  pay  the  balance  in  the  original  action  remaining  unsat- 
isfied ;  and  likewise  the  costs  of  the  prosecution.    Plaintiff,  in  consideration  thereof,  with 
the  assent  of  the  judge  before  whom  the  prosecution  was,  at  the  assizes,  forebore  to  prose- 
cute further. 
On  "demurrer  to  pleas  which  set  out  the  indictment,  and  which,  in  answer  severally  to  counts 

charging  the  different  promises,  relied  upon  the  illegality  of  the  contract : 
Eeld,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  Queen's  Bench, 
That  the  consideration  was  unlawful,  and  that  no  action  could  be  maintained  on  any  of  the 
promises. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before 
the  making  the  promise,  &c.,  plaintiff  recovered  in  the  Queen's  Bench 
a  judgment  against  George  Emmitt,  and  sued  out  a  fi.  fa.,  which 
was  indorsed,  &c.,  and  delivered,  &c. ;  that  the  sheriff  made  his  war- 
rant thereon,  which  was  delivered  to  one  George  Acton,  to  be  exe- 
cuted, &c, ;  who  thereupon,  by  virtue,  &c.,  entered  on  a  farm,  and  a 
messuage  and  dwelling-house  of  G.  Emmitt,  and  seized  goods  and 
chattels  of  G.  Emmitt,  as  and  for  goods  and  chattels  of  G.  Emmitt, 
in  the  said  messuage,  &c.,  and  divers  crops  and  effects,  to  wit  of  G. 
Emmitt,  as  and  for  the  crops  of  G.  Emmitt,  on  the  farm  ;  and,  Acton 
being  in  possession,  one  William  Emmitt,  claiming  the  farm,  mes- 
suage, dwelling-house,  goods  and  chattels,  crops  and  effects,  as  his 
own  property,  had,  with  other  persons,  to  wit  the  saicLG.  Emmitt, 
W.  Ward,  J.  Atkinson,  D.  Hodgson,  G.  Atkinson,  and  J.  Cromack, 
assaulted  Acton,  and  others  his  followers  and  assistants,  and  forcibly 
and  violently  ejected  and  expelled  them  from  the  messuage  and 
dwelling-house,  and  from  the  possession  of  divers  of  the  goods  and 
chattels,  and  kept  the  same  in  the  dwelling-house,  and,  by  shutting 
the  outer  door,  excluded  Acton  from  the  dwelling-house  and  from 
the  possession,  &c.,  till  Acton,  in  order  to  retake  possession,  had  nec- 
essarily and  unavoidably  a  little  broken  the  outer  door,  and  thereby 
had  reentered  and  taken  the  goods,  &c. :  That  W.  Elmmitt  com- 
menced an  action  of  trespass  in  the  Queen's  Bench  against  the 
sheriff  and  Acton,  for  the  entry 'and  seizing.  The  declaration  then 
set  out  the  pleadings  and  issues  joined  in  the  action,  involving, 
among  other  things,  the  title  to  the  messuage,  dwelling-house,  goods 
and  chattels  :  That  the  issues  came  on  to  be  tried  at  the  Yorkshire 
Summer  Assizes,  1842,  when  W.  Emmitt  set  up  an  assignment  by 
G.  Emmitt  to  trustees,  and  by  the  trustees  to  him,  W.  Emmitt, 
which  assignment  the  sheriff  and  Acton  insisted  upon  was  fraudu- 
lent and  void  :  That  a  verdict  was  found  for  W.  Emmitt  on  an  issue 
of  Not  Guilty,  and  for  the  sheriff  and  Acton  on  all  the  other  issues : 
That  the  plaintiff  had  indicted  W.  Emmitt,  G.  Emmitt,  Ward,  J. 
Atkinson,  Hodgson,  G.  Atkinson  and  Cromack,  "  for  riotously  assem- 
bling to  disturb  the  peace,  and  for  assaulting  the  said  G.  Acton,  and 
others  his  followers  and  assistants,  to  wit,  on  the  occasion  of  his,  the 


2B4  LEADING  CEIinXAL  CASES. 

Compromise  of  a  Misdemeanor. 

said  G.  Acton's,  entering  the  said  messaage  and  dwelling-house,  and 
seizing  the  said  goods  and  chattels,"  in  execution  of  the  writ  and 
warrant :  That  the  indictment  had  been  foand  at  the  Yorkshire  Lent 
Assizes.  1S45.  and  stood  for  trial  at  the  Yorkshire  Summer  Assizes. 
1S42 ;  and  plaintiff,  after  the  verdict  in  the  cause  Ijetween  W.  Em- 
mitt  and  the  sheriff  and  Acton,  and  before  and  ar  the  time  of  the 
making  the  promise  by  the  now  defendants,  after  next  stated,  was 
"  about  to  proceed  further  on,  such  indictment,"  ••  and  to  try  the 
same,  and  to  adduce  and  offer  evidence  in  support  thereof : "'  That, 
before  and  at  the  time  of  making  the  promise.  ,^c,  the  sheriff,  and 
Acton,  his  bailiff,  were  and  had  been,  and  continued,  in  possession 
of  the  crops.  ,ke.,  seized  by  virtue  of  the  execution,  ^Vo. :  and,  subject 
to  the  execution  and  possession  thereby,  W.  Emmitt  was  and  had 
been  and  continued  in  possession  of  the  same  :  and  divers  costs  and 
charges  had  been  incurred  in  the  seizing  and  remaining  in  posses- 
sion, «kc.,  and  a  large  balance  of  the  costs  and  charges,  and  of  the 
principal  money,  damages  and  costs  recovered  against  G.  Emmitt. 
remained  unsatislied :  That  the  action  by  "\Y.  Emmitt  against  the 
sheriff  and  Acton  had  been  defended  in  the  name  of  the  sheriff  and  Ac- 
ton, but  under  the  indemnity  and  on  the  retainer  and  at  the  costs  and 
expenses  of  the  now  plaintiff,  and  divers  costs  and  charges  were  due  to 
the  attorney  about  the  defence  of  the  suit :  That  the  prosecution  and 
indictment  had  been  preferred  and  conducted  on  the  retainer,  and  at 
the  costs  and  expenses,  of  the  now  plaintiff,  and  divers  costs  and  ex- 
penses were  due  to  the  attorney :  of  all  which  several  premises 
defendants  had  notice :  And  thereupon  afterwards,  to  wit  1st  Sep- 
tember, 1S45.  ••  in  consideration  that  the  prosecutor,  to  wit  the  said 
prosecutor,  the  now  plaintiff,  of  the  indictment,  to  wit  the  said  indict- 
ment against  the  said  G.  Emmitt  and  others,  to  wit.  &c..''  (naming 
them.)  -would,  to  wit  at  the  request  of  the  defendants,  not  proceed 
further  in  such  indictment,  and  of  the  sheriff  of  Yorkshire  (to  wit 
the  said.  \:e.)  •■  withdrawing,  to  wit  by  and  with  the  consent  and 
direction  of  the  now  plaintiff,  at  the  request  of  the  now  defendants, 
from  the  possession,  to  wit  the  said  possession  of  the  crops  and 
effects,  to  wit,"  Arc,  •■  that  is  to  say,  the  said  crops  and  effects  so 
claimed  by  the  said  W.  Emmitt  to  be  the  crops  and  effects  of,  and 
to  be  so  assigned  to,  the  said  ^V.  Emmitt  as  aforesaid,  and  so  in  his 
possession,  sitbject  to  the  said  execution  as  aforesaid,  at  the  farm,  to 
wit,"  >!>:e.,  ••  under  the  execution,  to  wit  the  said  execution,"  Arc. 
'•the  now  defendants  undertook  and  promised  the  now  plain- 
tiff to  pay  him,  on  or  before  the  last  day  of  Michaelmas  term  next 
thereafter,  the  balance,  to  wit  the  said  balance  of  the  principal 
money  and  costs  then  remaining  unsatisfied,  to  wit  the  said  principal 
money,  damages  and  costs  so  recovered  by  the  now  plaintiff  against 
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the  said  G.  Emmitt  as  aforesaid,  and  which  then  so  remained  unsat- 
isfied as  aforesaid  in  the  priginal  cause,  to  wit,  Keir  against  Emmitt," 
&c.  (identifying  the  parties,)  "  and  the  balance  of  costs  and  charges 
incurred  in  and  about  the  execution,  to  wit  the  said  balance  of  the 
said  costs  and  charges  incurred  in  and  about  the  said  execution  of 
the  warrant  oi  fieri  facias,  to  wit,"  (identifying):  Averment  "  that, 
confiding  in  the  said  promise  of  the  defendants,  the  prosecutor  of  the 
said   indictment,  to  wit  the  now  plaintiff,  against  G.  Emmitt  and 
others,  to  wit,"  &c.,  "  for  riot  and  assault,  to  wit  the  said  riot  and 
assault,  did  not  proceed  further  on  such  indictment ;  and  that  after- 
wards, to  wit  on  "  &c.,  "  at  the  said  Summer  Assizes  and  sessions  of 
oyer,"  &c.,  "  then  holden  for  the  county  of  York,  at "  &c.,  "  before 
Thomas  Lord  Denraan,"  &c.,  "  and  Sir  William  Henry  Maule,"  &c., 
"  the  said  prosecutor  of  the  said  indictment,  to  wit  the  now  plaintiff, 
did,  by  and  with  the  assent  of  the  said  George  Acton,  and  his  said 
followers  and  assistants,  go  being  the  person  so  assaulted  as  afore- 
said, instruct  counsel  to  inform,  and  by  such  counsel  did  inform,  the 
said  justices  so  assigned  as  aforesaid,  in  open  court,  at  the  said 
assizes  and  sessions,  of  and  concerning  the  premises,  and  did  then 
and  there,  by  and  with  the  assent  a'nd  leave  of  the  said  court,  there- 
upon forbear  to  proceed  further,  and  to  offer  any  evidence,  upon  the 
said  indictment;  and  thereupon  the  said  persons  so  indicted,  to  wit 
the  said  G.  Emmitt,"  &c.,  "  were,  in  due  form  of  law,  by  a  jury  of 
the  said  county,  acquitted  of  the  premises  in  the  said  indictment 
charged  upon  them;"  of  which  the  said  defendants  afterwards  had 
notice  :  Averment,  that  plaintiff,  confiding  in  the  said  promise,  &c., 
did  forthwith  afterwards,  to  wit  on  &c.,  withdraw  the  said  execution, 
to  wit,  &c.,  and  give  notice  and  directions  to  the  sheriff  of  York- 
shire, and^to  the  said  Acton,  his  bailiff,  to  withdraw,  and  the  sheriff 
and  his  said  bailiff  immediately  did  then  withdraw,  from  the  posses- 
sion of  the  said  crops  and  effects ;  of  which  defendants  afterwards 
had  notice.     Averment,  that  the  balance  of  the  principal  money, 
damages  and  costs,  at  the  time  of  the  promise  by  the  defendants 
remaining  unsatisfied,  amounted  to  a  large  &c.,  to  wit  £84 12s. ;  and 
the  balance  of  the  costs  and  charges  incurred  in  the  execution,  at  the 
time  of  the  promise  remaining  unsatisfied,  to  a  large  &c.,  to  wit  £63 
ll5.  lid. ;  of  which  defendants  afterwards  had  notice ;  and,  although 
the  last  day  of  the  said  Michaelmas  Term  hath  ejapsed,  and  G.  Em- 
mitt did  not,  before  the  said  last  day  &c.  or  since,  pay  either  of  the 
balances,  whereof  defendants  afterwards  had  notice,  and  were  re- 
quested to  pay,  yet  defendants  have  disregarded  their  said  promise, 
and  have  not  paid  either  sum. 

Plea.  That  the  indictment  in  the  first  count  mentioned  was  to  the 
tenor  &c.     The  plea  then  set  out  the  indictment,  of  which  the  first 
VOL.  11.  23 
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count  charged  that  the  parties  indicted,  "with  force  and  arms," 
"  unlawfully,  riotously  and  routously  did  assemble  apd  gather  to- 
gether, to  disturb  the  peace "  of  the  Queen ;  "  and,  being  so  then 
and  there  assembled  "  &c.,  "  in  and  upon  one  Robert  Ellison,  in  the 
peace  "  &c.,  "  being,  unlawfully,  riotously  and  routously  did  make  an 
assault,  and  the  said  R.  Ellison,  then  and  there,  unlawfully,  riotously 
and  routously  did  beat,  wound  and  ill  treat,  so  that  his  life  was 
greatly  despaired  of ;  and  other  wrongs  to  the  said  R.  Ellison,  then 
and  there,  unlawfully,  riotously  and  routously  did,  to  the  great  dis- 
turbance and  terror  of  the  liege  ?'  &c. ;  in  contempt  &c.,  to  the  evil 
example  &c.,  and  against  the  peace  &c.  The  second  count  charged 
a  riotous  &c.  assemblage  with  force  and  arms,  to  wit  with  sticks, 
staves,  and  other  offensive  weapons,  to  disturb  the  peace  &c.,  and 
that  the  parties  indicted,  being  so  assembled  &c.,  armed  as  last  afore- 
said, did  unlawfully,  riotously,  and  routously  made  a  great  noise,  riot 
and  disturbance,  and  remained  and  continued  armed  &c.,  making 
such  noise  &c.,  for  the  space  of  one  hour  &c.,  and,  being  so  assem- 
bled and  gathered,  in  and  upon  one  George  Acton,  being  an  ofKcer 
of  the  high  sheriff  of  Yorkshire,  then  and  there  being  in  the  due  ex- 
ecution of  his  duty  as  such  officer,  did»make  an  assault,  and  him,  so 
being  in  the  execution  &c.,  did  beat,  wound  and  ill  treat,  with  intent 
to  obstruct,  resist  and  molest  him  in  the  execution  of  his  duty  as 
such  officer,  against  the  form  of  the  statute  &c.  The  third  count 
charged  an  assault  upon,  and  beating,  wounding  and  ill  treating  of 
Acton,  then  and  there  acting  in  aid  of  a  peace  officer,  to  wit  in  aid 
of  one  Robert  Chalk,  then  and  there  being  a  constable,  and  then  and 
there  being  in  the  due  execution  of  his  duty  as  such  constable,  with 
intent  to  resist  and  prevent  the  lawful  apprehension  of  the  parties 
charged  for  a  certain  offence  for  which  they  were  liable  t(f  be  appre- 
hended by  Chalk  and  Acton,  that  is  to  say,  for  having  unlawfully, 
riotously,  and  tumultuously  assembled  and  gathered  together  to  dis- 
turb the  peace,  and  assaulted  and  beaten  Ellison  and  Acton ;  against 
the  form  of  the  statute  &c.  The  fourth  count  charged  a  riotous 
assembly,  and  an  assaulting,  beating  and  wounding  of  Chalk.  The 
fifth  count  charged  that  the  parties  assembled  with  sticks  &c.,  as  in 
the  second  count,  but  without  stating  any  assault.  The  sixth  count 
charged  an  assault  upon,  and  beating,  wounding,  and  ill  treating  of 
Chalk,  being  a  pe»ce  officer,  to  wit  a  constable,  being  in  the  due 
execution  of  his  duty,  against  the  form  of  the  statute  &c.  The  sev- 
enth count  charged  an  assault  upon,  and  beating,  wounding,  and  ill 
treating  of  Chalk,  not  stating  his  office  or  duty,  with  intent  to  resist 
the  lawful  apprehension  &c.,  (as  in  the  third  count,)  against  the  form 
of  the  statute  &c.  The  eighth  count  charged  a  riotous  assembling 
and  assault  upon  George  Key.     The  ninth  count  resembled  the  fifth. 
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The  tenth  count  charged  an  assault  upon,  and  beating  and  wound- 
ing of  G.  Key,  acting  in  aid  of  a  peace  officer,  to  wit,  R.  Chalk, 
being  a  constable  in  the  due  execution  &c.,  contrary  to  the  form  of 
the  statute  &c.  The  eleventh  count  charged  an  assault  upon,  and 
beating,  wounding  and  ill  treating  of  G.  Key,  with  intent  as  in  the 
third  count,  but  not  mentioning  Ellison;  against  the  form  of  the 
statute  &c.  The  twelfth  count  chajged  an  assault  upon,  beating, 
wounding,  and  ill  treating  of  G.  Key,  not  assigning  any  special 
character  to  him.  The  thirteenth  count  charged  the  same  as  to  R. 
Chalk.  The  fourteenth  count  charged  the  same  as  to  G.  Acton. 
The  fifteenth  codht  charged  the  same  as  to  R.  Ellison.  The  plea 
then  continued  :  "  And  so  the  defendants  say  that  the  said  consider- 
ation for  the  said  supposed  promise  in  the  said  first  count  mentioned 
was  and  is  illegal,  and  such  supposed  promise  was  and  is  wholly 
null  and  void  ;  and  this  "  &c.     Verification. 

General  demurrer.     Joinder. 

The  second  count  of  the  declaration  resembled  the  first,  except 
that  the  promise  was  laid  to  be,  to  pay  to  the  now  plaintiff's  attor- 
ney the  costs,  as  between  attorney  and  client,  of  the  defendants  in 
the  suit  of  W.  Emmitt  against  the  sheriff  and  Acton. 

Plea  to  the  second  count,  corresponding  with  that  to  the  first 
count,  mutatis  mutandis. 

General  derflurrer.    Joinder. 

The  third  count  of  the  declaration  laid  the  promise  to  be  to  pay  to 
the  now  plaintiff's  attorney  the  costs,  as  between  attorney  and  client, 
of  the  prosecution  ;  and  in  other  respects  corresponded  with  the  first 
two  counts. 

Plea  as  before,  mutatis  mutandis. 

General  demurrer.     Joinder. 

In  Trinity  vacation,  1844,  the  Court  of  Queen's  Bench  gave  judg- 
ment for  the  defendants ;  ^  upon  which  judgment  the  plaintiff"  brought 
error  in  the  Exchequer  Chamber.    Joinder  in  error. 

The  case  was  argued  in  last  Easter  vacation,  Monday,  May  11, 
1846,  before  Tinijal,  C.  J.,  Coltman,  Maule,  and  Cresswell,  JJ., 
and  Parke,  Alderson,  Rolfe,  and  Platt,  BB.  Coltman,  J.,  and 
Alderson,  B.,  left  the  court  towards  the  close  of  the  argument  for 
the  defendants. 

Bliss,  for  the  plaintiff  in  error  (the  plaintiff"  below).  The  third 
count  contains  only  a  promise  to  pay  the  costs  of  the  prosecution 


1  Keir  V.  Leeman,  6  Q.  B.  308 ;  Ante,  p.  258. 
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against  G.  Emmitt  and  the  rest,  as  between  attorney  and  client.  As 
tiiis  narrows  the  promise,  it  will  be  most  convenient  to  apply  the 
argument  to  the  third  count.  The  consideration  for  the  promise 
there  laid  is  that  the  plaintiif,  being  prosecutor,  would  not  proceed 
further  on  the  indictment;  and  the  question  is  whether  that  be  an 
illegal  consideration  for  such  a  promise. 

It  is  necessary  to  keep  in  view  the  distinction  between  felonies 
and    misdemeanors,   and,   again,   the  distinction   between    different 
kinds  of  misdemeanor.     It  may  be  admitted,  for  instance,  that  the 
abandoning  a  prosecution  for  perjury  would  not  be  a  good  consider- 
ation for  a  promise  to  pay  money ;  that  is  the  doffrine  of  Collins  v. 
Blantern,  2  Wils.  341, 347 ;  see  notes  to  S.  C,  1  Smith's  Lead.  Ca.  154, 
168 ;  also  Ward  v.  Lloyd,  6  M.  &  Gr.  785,  which  it  is  not  necessary 
to  impeach.     But  the  principle  will  not  apply  to  a  prosecution,  by  a 
party  assaulted,  for  the  assault,  unless  it  be  true  that  all  agreements 
to  abstain  from  the  prosecution  of  misdemeanor  of  any  kind  are  ille- 
gal; and  for  this  no  authority  can  be  adduced,  except  some  dicta  at 
nisi  prius.    The  court  below  appears  to  have  acted  upon  a  distinction 
between  an  indictment  for  an  assault  upon  the  prosecutor,  and  an 
indictment  for  an  assault  accompanied  by  riot,   made  upon  peace 
officers  and  their  assistants.     This  distinction  is  not  tenable.     The 
indictment  furnishes  no  criterion  of  the  magnitude  of  the  offence  ;  an 
assault  may  be  as  grievous  a  crime  as  a  riot.     Such  a  distinction 
probably  would  never  have  been  suggested  before  the  statutes  which 
gave  a  particular  character  to  certain  assaults  by  making  them  felo- 
nious.    For  instance,  it  could  hardly  have  been  contended  that,  be- 
fore Stat.  22  &  23  C.  2,  ch.  1,  §  7,  money  might  not  be  taken  to  com- 
promise an  indictment  for  slitting  the  prosecutor's  nose.     Whatever 
distinction  exists,  can  therefore  be  founded  only  on  the  particular 
facts  of  the  offence.     Compounding  a  felony  would  be   a  distinct 
species  of  offence  ;  it  is  so  at  "common  law,  as  theftbote. 

[TiNDAL,  C.  J.     In  felony  there  is  a  forfeiture ;  that  would  take 
away  the  means  of  paying  compensation.] 

For  felonious  acts  no  action  can  be  brought,  unless  an  action  for 
stolen  goods,  where  the  felon  has  been  convicted,  be  an  exception  ; 
but  many  misdemeanors,  of  which  assault  is  one,  may  be  the  subject 
of  either  a  criminal  or  a  civil  proceeding.  For  these  it  is  reasonable 
that  a  compromise  should  be  allowed ;  and,  in  fact,  it  often  takes 
place  with  the  sanction,  and,  indeed,  at  the  suggestion,  both  of  mag- 
istrates and  of  judges;  only  nominal  damages  could  be  expected  in 
an  action  after  the  defendant  had  been  punished  upon  indictment,;' 
and  it  is  not  improbable  that,  if  damages  were  first  recovered,  the 
attorney-general  would  enter  a  nolle  prosequi  on  the  indictment ;  at 
any  rate,  the  punishment  would  be  trivial.     Before  stat.  18  Eliz.  ch. 
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5,  an  informer  upon  even  a  penal  statute  could  compromise  the 
information  or  suit ;  he  may  still  do  so  in  the  case  of  proceedings 
before  magistrates.  Rex  v.  Orisp,  1  B.  &  Aid.  282.  This  statute 
was  not  declaratory,  but  introduced  a  new  principle,  as  appears  from 
Williams  v.  Hedley,  8  East,  378. 

[Aldeeson,  B.  Can  you  suggest  the  limit  between  misdemeanors 
which  may,  and  those  which  may  not,  be  the  subject  of  a  compro- 
mise ?  What  would  you  say  to  an  indictment  for  a  nuisance  affect- 
ing a  whole  parish  ?     Could  that  be  referred  to  arbitration  ?] 

It  could ;  and  the  practice  is  not  uncommon.  See  Dobson  v. 
Groves,  and  Regina  v,  Dobson,  6  Q.  B.  637.  The  lawfulness  of 
compromising  indictments  for  misdemeanors  was  recognized  in  John- 
son V.  Ogilby,  3  P.  W.  277,  279,  a.  d.  1734,  a  case  of  prosecution,  for 
fraud  ;  in  Drage  v.  Ibberson,  2  Esp.  N.  P.  C.  643,  (1798,)  also  a  case 
of  prosecution  for  fraud,  where  Lord  Kenyon  adhered  to  the  distinc- 
tion, suggested  in  Johnson  v.  Ogilby,  3  P.  W.  277,  279,  between  fel- 
ony and  misdemeanor,  though  Collins  v.  Blantern,  2  Wils.  341,  847, 
was  cited.  In  Rex  v.  Lord  Falkland,  Kyd  on  Awards,  66,  (2d  ed.) ; 
see  Watson  on  Arbitration,  p.  60,  note  1,  (3d  ed.),  (1795,)  all  mat- 
ters in  difference  between  the  prosecutor  of  some  indictments  for 
perjury  and  the  defendants  were  referred,  with  the  acquiescence  of 
Lord  Kenyon.  Some  doubts  have  been  expressed  as  to  this  pro- 
ceeding, on  the  ground  of  its  supposed  inconsistency  with  the  lan- 
guage of  Lord  Kenyon  himself  in  Rex  v.  Coombs  and  Rex  v.  Rant, 
Kyd  on  Awards,  64;  see  Watson  on  Arbitration,  59,  60;  but  the 
only  doubt  was,  whether  it  was  not  necessary  to  obtain  the  leave  of 
the  court  before  a  compromise  was  made  between  the  parties.  That 
admits  the  principle ;  and  here  the  leave  of  the  court  appears  on  the 
record.  Mr.  Watson's  view  (on  Arbitration,  p.  59,)  of  the  result  of 
all  the  cases  is,  "  that  indictments  for  assaults,  nuisances,  &c.,  may 
be  referred  to  arbitration,  by  leave,  or  by  authority  of  the  court  where 
they  are  depending ;  but  without  such  permission,  or  authority,  in- 
dictments cannot  be  referred.  In  Collins  v.  Blantern,  2  Wils.  341, 
347,  the  indictment  was  for  perjury ;  and  it  was  expressly  pleaded 
that  the  agreement  was  unlawful.  The  agreement  was,  not  to  give 
evidence, 

[Aldijieson,  B.  I  do  not  see  how  a  party  could  have  performed 
that  agreement,  if  he  had  been  subpcEned.] 

Here  the  agreement  is  only  not  to  proceed  further ;  it  does  not 
appear  that  the  plaintiff  is  a  witness,  or  bound  over;  he  may  be 
merely  a  voluntary  prosecutor.  In  Fallowes  v.  Taylor,  7  T.  R.  475, 
see  the  jddgment  of  Lawrence,  J.,  (1798,)  %  party,  who  had  "been 
directed  by  the  magistrates  in  Quarter  Sessions  to  prosecute  for  a 
23* 
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public  nuisance,  and  had  prepared  (but  not  preferred)  bills  accord- 
ingly, took  a  bond  to  himself  for  £500,  conditioned  for  the  removal 
of  the  nuisance;  and  the  court  held  the  consideration  legal.     That 
case  is  the  stronger,  because  the  plaintiff  had  not,  as  here,  a  personal 
ground  of  action  for  the  thing  done.     Edgcombe  v.  Rodd,  5  East, 
294,  (1804,1^  is  relied  upon  for  the  defendants.     There  an  action  was 
brought  against  magistrates  for  assault  and  false  imprisonment ;  they 
pleaded  that  C.  M.  had  obtained  a  warrant  from  them  against  the 
plaintiff  for  a  statutable  misdemeanor,  on  which  the  plaintiff  hjid 
been  committed  till  the   Quarter  Sessions  ;  and  that  afterwards,  be- 
fore the  said  sessions,  it  was  agreed  by  C.  M.  and  the  plaintiff,  with 
the  consent  of  the  defendants,  that  C.  M.  should  not  further  prose- 
cute, and  should  consent  to  the  plaintiff's  discharge  at  the  ses'sions 
in  full  satisfaction  and  discharge  of  the  assault  and  imprisonment ; 
that  this  was  done,  and  the  plaintiff  accepted  the  non-prosecution 
and  the  discharge  at  sessions  in  full  satisfaction  and  discharge  of  the 
assault  and  imprisonment.     In  another  (the  third)  plea,  the^previous 
agreement  and  consent  of  the  defendants  v^ere  omitted.     Both  pleas 
were  held  bad  on  demurrer.     There  was  clearly  no  satisfaction,  be- 
cause the  forbearance  of  C.  M.  was  only  the  act  of  a  third  party; 
The  remarks  which  appear  to  be  in  favor  of  the  present  defendants 
were  extrajudicial.     It  was  said  that  the  agreement  was  either  illegal 
or  no  satisfaction  ;  now,  as.  it  clearly  was  no  satisfaction,  the  illegal- 
ity is  not  shown   by  the  decision.     Lord  Ellenborough  insists  also 
upon  the  right  .of  the  crown  to  the  statutable  penalty  in  that  case  ; 
this  ground  (if  not  removed  by  fiex  v.  Crisp,  1  B.  &  Aid.  282,  is  in- 
applicable here.     Lord  Ellenborough's  language  may  be  dwelt  upon  ; 
but,  if  it  be  understood  in  the  sense  requisite  for  the  defendants,  his 
reasoning  goes  too  great  a  length ;  for  it  would  apply  to  all  proceed- 
ings which  are  criminal  in  form.     He  did,  however,  geem   to  go  as 
far  in  Poole  v.  Bousfield,  1  Campb.  55,  (1807,)  where,  at  Nisi  Prius, 
he  held  that  an  agreement  to  discharge  from  a  debt,  in  consideration 
of  the  debtor  not  moving  in  court  to  make  the  creditor  answer  the 
matters  of  an  affidavit,  was  illegal  and  void.     Probably  the  reliance 
will  principally  be  on  the  language  used  in  Edgcombe  v.  Rodd^  5 
East,  303,  by  Le  Blanc,  J.,  who  said  that  the  prosecution  was  for  a 
public  misdemeanor;  that,  if  the  plaintiff  had  acted  illegally,  the  de- 
fendants ought  not  to  have  consented  to  the  bargain ;  if  legally,  his 
discharge  could  be  no  consideration,  and  the  consent  of  the  defend- 
ants was  unnecessary.     It  is  clear  that  this  asserts  too  much.     All 
indictable  offences  are  public;  and,  if  it  be  sought  to  distinguish 
between  those  cases  w-here  an  action  will  lie,  and  those  where  it  will 
not,  the  principle  fails  ;  it  may  well  be  that  the  public  is  more  inter- 
ested in  some  cases  where  an  action  will  lie  than  in  some  where  it 
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will  not.  A  riot  or  an  unlawful  assembly  may  produce  injury  to  the 
prosecutor.  In  Beeley  v.  Wingfield,  11  East,  46,  (1809,)  a  party  con- 
victed at  Quarter  Sessions  of  a  misdemeanor,  in  ill  treating  his  parish  ' 
apprentice,  gave  the  prosecutor,  a  parish  officer,  a  promissory  note  to 
cover  part  of  the  expenses  of  prosecution ;  in  consideration  of  which 
the  Court  of  Quarter  Sessions  passed  a  sentence  lighter  than  would 
have  been  passed  otherwise.  This  court  held  the  consideration  for 
the  note  to  be  not  illegal.  No  stress  can  be  laid  on  the  circumstance 
that  the  party  there  had  been  convicted ;  it  appeared,  as  a  fact,  that 
the  payment  did  interfere  with  the  course  of  justice;  the  objection 
was  quite  as  strong  as  on  the  third  count  in  the  present  case,  where  the 
agreement  is  stated  to  be  for  the  costs  of  the  prosecution.  If  such 
an  arrangement  is  to  be  permitted  at  all,  it  is  better  that  it  should 
be  made  at  an  early  stage.  In  Baker  v.  Townsend,  7  Taunt.  422, 
(1817,)  a  party  was  convicted  at  Quarter  Sessions  of  an  assault ;  and 
the  court  respited  the  judgment,  and  allowed  that,  and  another 
alleged  ^assault,  and  all  matters  in  difference,  to  be  referred';  the  arbi- 
trator awarded  a  sum  in -satisfaction  of  the  assaults,  and  another  in 
satisfaction  of  all  costs  incident  to  the  proceedings ;  and,  debt  being 
brought  on  the  award,  the  count  was  held  good  on  demurrer.  In  a 
recent  case,  Elworthy  v.  Bird,  2  Sim.  &  Stu.  372,  an  agreement  for 
a  separation  of  husband  from  wife,  though  comprehending  a  com- 
promise of  indictments  for  assault,  was  enforced  in  equity.  In  Kirk 
V.  Strickwood,  4  B.  &  Ad.  421,  an  action  was  brought  on  a  promissory 
note  given  by  a  party  convicted  of  disobeying  an  order  of  mainte- 
nance, to  cover  the  amount  of  maintenance  due  and  costs,  sentence 
having  been  deferred  with  a  view  to' the  arrangement;  and  the  party, 
after  giving  the  note,  was  fined  a  shilling  and  discharged.  This 
court,  on  the  authority  of  Beeley  v.  Wir^ield,  11  East,  46,^  held  the 
action  maintainable. 

In  Comyn  on  Contracts^p.  24,  (2d  ed.)^h.  2,  the  rule  (8,)  adopted 
from  Pothier's  Traite  des  Obligations,  Part  I.,  ch.  1,  sect.  l,*art.  7, 
§  98,  tome  1,  p.  45,  (ed.  1781,)  is  thus^iven  :  "  However  general  the 
terms  may  b6  in  which  an  agreement  is  conceived,  it  only  comprises 
those  things  respecting  which  it  appears  that  the  contracting  parties 
proposed  to  contract,  and  not  others  which  they  never  thought  of." 
If,  therefore,  there  be  any  sta-te  of  facts,  consistent  with  the  record, 
under  which  the  agreement  declared  upon  could  be  legal,  it  is  not  to 
be  gratuitously  assumed  that  the  contractors  had  any  thing  illegal  in 
view  ;  and  then  the  declaration  is  not  answered.  To  the  same  effect 
are  Jones  v.  Waite,  5  New  Ca.  341,  in  Exchequer  Chamber ;  affirm- 
fngthe  judgment  of  Common  Pleas  in  Waile  v.Jones,  1  New  Ca. 
656  ;  judgment  of  Exchequer  Chamber  affirmed  in  Dom.  Proc,  Jones 
V.  Waite,  9  CI.  &  Fin.  101 ;  Haines  v.  Busk,  5  Taunt.  521 ;  Sewell 
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V.  The  Royal  Exchange  Assurance  Company,  4  Taunt.  856  ;  and  Har- 
rington V.  Kloprogge,  note  (a)  to  Palmer  v.  Bate,  2  Br.  &  B.  678 ;  and 
the  principle  was  talcen  for  granted  in  Holland  v.  Hall,  1  B.  &  Aid. 
53.  The  agreement  is,  not  to  proceed  further.  Now,  if  the  attor- 
ney general  had  entered  a  nolle  prosequi,  the  plaintiff  would 
have  necessarily  abstained  from  proceeding  ;  that  is  the  only  mode, 
strictly  speaking,  of  discontinuing  an  indictment ;  Eiworthy  v.  Bird, 
2  Bing.  258 ;  and,  from  Rex  v.  Fielding,  2  Bur.  719,  it  is  probable 
that  the  attorney-general  would  have  so  acted,  the  plaintiff  having 
received  compensation.  A  similar  principle  was  acted  on  by  Lord 
Hardwicke  in  The  Mayor  SfC.  of  York  v.  Pilkington,  2  Atk.  302. 
Besides,  it  is  not  averred  here  that  any  public  crime  had  been  com- 
mitted ;  there  is  no  averment  of  a  riot,  or  of  an  assault  upon  a  pub- 
lic officer,  in  fact.  The  last  four  counts  of  the  indictment  itself 
contain  no  charge  of  assaulting  any  public  officer,  but  only  G.  Key 
and  other  individuals;  this  is  therefore  quite  within  the  principle  of 
Harrington  v.  Kloprogge,  2  Br.  &&  B.  678,  where  the  agreem^ent  was 
held  good  for  so  much  as  could  lawfully  be  agreed  for.  Suppose  the 
defendants  were  innocent;  might  not  the  plaintiff  abstain  from 
proceeding  ? 

[Maule,  J.  Would  that  be  a  good  bargain  in  the  case  of  an  in- 
dictment for  felony  ?] 

Cases  of  felony  are  distinguished  from  those  of  misdemeanor ;  it 
will  be  admitted  that  in  some  cases  indictments  for  misdemeanor 
may  be  compromised  for  money. 

Martin,  contra.  It  appears  by  the  record  that  the  promise  here 
was  made  in  consideration  of  the  plaintiff  abandoning  a  prosecution 
for  assault  on  persons  actii||  in  aid  of  a  peace  officer  in  the  execution 
of  his  duty ;  an  offence  which,  by  stat.  9  Geo.  4,  ch.  31,  §  25,  subjects 
the  offender  to  two  year^  imprisonment^^with  hard  labor.  That  is, 
at  any  rate,  a  part  of  the  agreement  which  is  illegal ;  and,  if  illegal, 
it  vitiates  the  whole ;  as  a#ears  by  the  authorities  cited  in  Mr. 
Smith's  note  to  Collins  v.  Blantern,  1  Smith's  Lea.  Ca.  169 ;  the 
judgment  of  Tindal,  C.  J.,  in  Shackell  v.  Rosier,  2  New  Ca.  634, 646 ; 
and  Com.  Dig.  Action  upon  the  Case  upon  Assumpsit,  (B  13,)  (F  4,) 
(F  7.)  The  consent  of  the  court  could  give  no  legality  to  such  a 
contract.  It  is  suggested  that  a  nolle  prosequi  would  be  a  legal 
mode  of  putting  an  end  to  the  indictment;  but,  if  the  prosecutor 
were  to  engage,  for  a  payment  of  money,  to  obtain  the  nolle  prosequi, 
that  could  constitute  no  legal  contract.  The  argument  proves  too 
much  ;  the  attorney-general  might  enter  a  nolle  prosequi  on  an  indict- 
ment for  felony.  The  cases  mentioned  in  the  latter  part  of  the  argu- 
ment on  the  other  side,  are  inapplicable  to  the  present  question. 
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Holland  v.  Hall,  1  B.  &  Aid.  53,  cited  for  the  plaintiff,  is  a  strong 
autiiority  against  him.  There  the  contract  was  primd  facie  illegal, 
though,  if  certain  other  facts  had  existed,  which  were  not  shown 
either  to  exist  or  not  to  exist,  the  contract  would  have  been  lawful. 
But  the  court  held  it  to  be  illegal ;  and  Abbott,  J.,  said :  "  If  there 
be,  on  the  face  of  the  agreement,  an  illegal  intention,  is  it  too  much 
to  say,  that  the  burden  lies  on  the  party  who  uses  expressions  primd 
facie  importing  an  illegal  purpose,  to  show  that  the  intention  was 
legal  ? "  Harrington  v.  Kloprogge,  2  Br.  &  B.  678,  decides  merely 
that,  where  a  party  agrees  to  assign  any  office  of  which  he  may  be- 
come possessed,  this  wilLbe  construed  as  having  in  view  only  assign- 
able offices.  Haines  v.  Busk,  5  Taunt.  521,  was  the  case  of  an  action 
by  a  broker  against  his  principal  for  commission  ;  and  the  decision 
was  merely  that  the  principal  could  not  set  up  as  a  defence  that 
what  was  done  for  him  by  the  broker  woulibe  illegal  unless  he,  the 
principal,  took  certain  steps.  Elworthy  v.  m,rd,  2  Bing.  258,  shows 
that  a  discontinuance  of  an  indictment,  technically  speaking,  re- 
quires the. act  of  the  attorney-general;  under  what  circumstances 
this  can  be  the  foundation  of  a  contract,  is  not  decided..  All  that 
Lord  Hardwicke  did  in  The  Mayor,  ^c.  of  York  y.  Pilkington,  2  Atk. 
302,  was  to  prevent  parties  who  were  plaintiffs  before  him  from  pros- 
ecuting the  same  matter  criminally  in  a  court  where  they  would 
themselves  have  been  judges.  Rex  v.  Fielding,  2  Bur.  719,  shows 
nothing  as  to  the  terms  on  which  a  prosecution  may  be  put  an  end 
to ;  it  contains  only  an  intimation  that  the  attorney-general  would 
probably  stay  it  when  the  prosecutor  had  commenced  a  civil  action. 
It  is  true,  as  the  plaintiff  contends,  that  the  declaration  is  not 
answered  unless  the  illegality  appear  plainly;  but  it  does  so  here. 
The  question  is,  not  merely  whether  it  be  an  offence  to  forbear  prose- 
cuting for  a  misdemeanor,  but  whether  the  law  will  enforce  a  contract 
to  pay  money  for  such  forbearance.  The  difBculy  of  distinguishing 
between  different  kinds  of  misdemeanof  has  been  urged  on  the 
other  side.  There  is,  no  doubt,  such  a  difficulty ;  and,  if  the  ques- 
tion were  quite  new,  probably  the  courts  would  hold  it  illegal  to 
compromise  for  money  any  prosecution  whatever.  This  seems  to 
be  the  view  of  Alderson,  B.,  in  Garth  v.  Earnshaw,  3  Younge  &  C. 
Exch.  584.  At  the  utmost,  the  legality  must  be  confined  to  cases 
in  which  the  whole  matter  of  the  indHtment  is  such  as  to  admit  of 
satisfaction  by  a  payment  to  the  prosecutor. 

As  to  the  cases  cited  in  the  earlier  part  of  the  argument  for  the 
plaintiff.  Rex  v.  Crisp,  1  B.  &  Aid.  282,  was  a  decision  only  on  the 
statute  18  Eliz.  ch.  5.  Williams  v.  Hedley,  8  East,  378,  is  rather  in 
favor  of  the  defendants ;  for  it  was  tfftere  held  that  money  paid  to 
compromise  a  prosecution  for  misdemeanor  might  be  recovered  back, 
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the  objection  being  that  the  person  paying  was  particeps  criminis, 
which  the  court  overruled  on  the  ground  that  he  was  not  an  informer, 
a  plaintiff,  or  a  party  suing  out  process,  so  as  to  be  within  the  pro- 
hibition of  stat.  18  Eliz.  eh.  5,  §§  3,  4.     In  Johnson  v.  Ogilby,  3  P. 
Wms.  279,  no  more  appears  than  a  suggestion   of  counsel,  not  ex- 
pressly adopted  by  the  court;  and  from  Mr.  Cox's  note  (1)  there  it 
rather  seems  that  the  court  disallowed  it.    In  1  Story's  Equity  Juris- 
prudence, pp.  297,  298,  §  294,  (ed.  3,  1843,  Boston,)  it  is   said: 
"  Agreements,  which  are  founded  upon  violations  of  public  trust  or 
confidence,  or  of  the  rules,  adopted  by  courts  in   furtherance  of  the 
administration   of  public  justice,   are    held   void."      "  Agreements, 
founded  upon  the  suppression  of  criminal  prosecutions,  fall  under 
the  same  consideration.     They  have  a  manifest  tendency  to  subvert 
public  justice."     The  report  of  Drage  v.  Ibberson,  in  2  Esp.  N.  P.  C. 
643,  is  probably  incor^t;  it  states   that    Lord   Kenyon  said  "he 
should  adhere  to  the  clffs  of  cases  which  held,  that  the  consideration 
being  the  settling  a  misdemeanor,  might  be  good  in  law  ; "  but  there 
is  no  such  class.     The  nonsuit  in  that  case  may,  however,  be  sup- 
ported on  another  ground ;  however  incorrect  the  transaction,  trover 
would  not  lie  for  the  paper  on  which  the  note  was  written,  inasmuch 
as  the  property  was  parted  with,  though  the  note  itself  might  be  one 
which  could  not  be  indorsed.     The  cases  cited  from  Kyd  on  Awards 
seem  to  suggest  a  sound  limitation ;  namely,  that  no  compromise 
should  be  allowed  except  when,  there  having  been  a  conviction,  the 
court,  though  it  suspends   the  judgment  or  inflicts  only  a  nominal 
punishment,  retains  in  its  own  hands  the  control  of  the  proceeding 
till  it  comes  to  its  technical  close.     There  seems,  also,  to  be  no  ob- 
jection to  parties  being  bound  over  not  to  commit  an  offence.     Rex 
V.  Lord  Falkland,  Kyd  on  Awards,  66,  (2d  ed.)  appears  to  have  been 
a  hasty  proceeding,  not  well  considered.    Edgcombe  v.  Rodd,  5  East, 
294,  has  not  been  distinguished  ;  the  reasoning  of  Le  Blanc,  J.,  can- 
not be  answered.     It  does'nof  appear  that  in   Fallowes  v.   Taylor,! 
T.  R.  475,  there  was  more  than  a  bond  conditioned  to  remove  the 
nuisance ;  no  stipulation  to  abstain  from  prosecuting  appears.     It  is 
admitted  that  Poole  v.  Bousfield,  1  Campb.  55,  is  a  direct  authority 
for  the  defendants.     Beeley  v.    Wingfield,  11  Bast,  46;  Baker  v. 
Townsend,  7  Taunt.  422 ;  and  Kirk  v.  Slrickwood,  4  B.  &  Ad.  421, 
are  explainable  on  the  grout#  already  pointed  out ;  there  had  been 
convictions  in  all  those  cases.     There  was  also  a  conviction  in  El- 
worthy  V.  Bird,  2  Sim.  &  Stu.  372 ;  and,  besides,  the  argument  there 
seems  to  have  turned  on  the  distinction  between  different  kinds  of 
assault ;  it  was  not  suggested  that  an  indictment  for  a  riot  or  for  an 
assault  on  a  public  officer  ccmld  be  compromised.     This  case  there- 
fore must  be  decided-  on  the  principle  affirmed  in  Collins  v.  Blantern, 
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2  "Wils.  341,  347.  It  is  immaterial  whether  the  deferldant  was  guilty 
or  not ;  if  he  was,  the  prosecution  ought  not  to  have  been  compro- 
mised ;  if  he  was  not,  it  ought  not  to  have  been  instituted,  or  to  have 
been  persevered  in,  and  the  abandonment  of  it  can  be  no  consider- 
ation. The  authorities  are  collected  in  Chitty  on  Contracts,  p.  674, 
(3d  ed.) 

Bliss,  in  reply.  Only  one  of  the  indictments  in  Elworlhy  v.  Bird, 
2  Sim.  &  Stu.  72,  had  been  prosecuted  to  conviction  when  the  com- 
promise took  place.  The  difficulty  felt  by  Alderson,  B.,  in  Garth  v. 
Earnshaiv,  3  Young  &  C.  Exch.  584,  seems  to  have  arisen,  not  from 
the  compromise  of  the  indictment,  but  from  the  relation  of  husband 
and  wife ;  the  report  is,  however,  very  unsatisfactory.  The  distinc- 
tion between  cases  where  there  has,  and  those  where  there  has  not, 
been  a  conviction  will  not  account  for  the  distinction  between  fel- 
onies and  misdemeanors.  Even  in  the  case  of  a  conviction,  it  would 
be  in  the  power  of  the  prosecutor  to  abstain  from  bringing  the  de- 
fendant up  for  judgment.  The  class  of  cases  adverted  to  by  Lord 
Kenyon  in  Drage  v.  Ibberson,  2  Esp.  N.  P.  C.  643,  is  sufficiently 
shown  by  Collins  v.  Blantern,  2  Wils.  341,  347,  and  Johnson  v.  0^-17- 
by,  3  P.  Wms.  279,  and  by  the  notorious  practice  of  compromising 
assaults.  The  authorities  cited  in  the  latter  part  of  the  argument  for 
the  plaintiff  were  not  brought  forward  as  establishing  the  general 
legality  of  compromises ;  the  answers  given  to  them  are  therefore 
inapplicable.  Haines  v.  Busk,  5  Taunt,  521,  was  not  decided  on  the 
ground  now  suggested  for  the  defendants,  but  on  the  legality  of  the 
compromise. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  in  this  vacation,  (June  13,)  delivered  the  judgment 
of  the  court.  0 

This  was  an  action  on  an  agreement,  by  which  the  defendants,  in 
consideration  {inter  alia)  that  the  plaintiff,  being  the  prosecutor  of 
an  indictment  preferred  against  certain  persons  for  an  assault  and 
riot,  would  not  proceed  further  on  such  indictment,  undertook  and 
promised  plaintiff  to  pay  him  a  certain  amount  of  money. 

The  declaration  averred  that,  in  pursuance  of  such  agreement,  the 
plaintiff  did  not  proceed  further  with  the  indictment,  and  did,  with 
the  assent  of  the  then  defendants,  inform  the  court,  before  which  the 
indictment  was  pending,  of  the  premises,  and,  by  leave  of  the  court, 
forbore  to  give  evidence  upon  the  indictment ;  and  that  thereupon 
the  said  defendants  in  such  indictment  were  acquitted. 

The  defendants  pleaded  several  pleas  to  this  action  ;  but  the  most 
material  plea  is  that  which  raised  the  question,  whether  the  consid- 
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eration  for  the  said  supposed  promise  was  illegal,  and  the .  promise 
therefore  void. 

Upon  demurrer,  the  Court  of  Queen's  Bench  held  this  to  be  so  ; 
and  the  same  question  has  been  argued  before  us  on  the  writ  of 
error.  And  we  think  the  judgment  of  the  Queen's  Bench  was  right. 
It  seems  clear,  from  the  various  authorities  brought  before  us  on 
the  argument,  that  some  misdemeanors  are  of  such  a  nature  that  a 
contract  to  withdraw  a  prosecution  in  respect  of  them,  and  to  consent 
to  give  no  evidence  against  the  parties  accused,  is  founded  on  an 
illegal  consideration.  Such  was  the  case  of  Collins  v.  Blantern,  2 
Wils.  341,  347,  which  was  the  case  of  a  prosecution  for  perjury.  It 
is  strange  that  such  a  doubt  should  ever  have  been  raised.  A  contrary 
decision  would  have  placed  it  in  the  power  of  a  private  individual  to 
make  a  profit  to  himself  by  doing  a  great  public  injury.  It  is  difficult 
to  comprehend  the  case  of  Johnson  v.  Ogilby,  as  reported  in  3  P.  Wms. 
277,  279.  There  a  prosecution  for  a  fraud  was  suppressed,  and  that 
suppression  made  the  consideration  for  an  agreement  to  pay  money. 
The  distinction  between  felony  and  misdemeanor  seems  to  have 
been  the  foundation  of  the  decision,  if  it  was  made,  by  Lord  Talbot, 
a  distinction  overruled  in  Collins  v.  Blantern,  2  Wils.  341, 347,  which 
was  decided  at  a  later  period.  It  is  not,  indeed,  at  all  clear  that  the 
indictment  for  the  fraud  was  compromised,  as  a  part  of  the  agreement, 
or  .that  the  fraud  was  an  indictable  one;  and  perhaps  the  case  may  be 
so  explained.     If  not,  it  cannot,  we  conceive,  be  sustained  as  law. 

In  Drage  v.  Ibberson,  2  Esp.  N.  P.  C.  643,  however,  Lord  Kenyon 
adverted  to,  and  stated  that  he  should  adhere  to  the  class  of  cases 
which  held  that  the  consideration  for  an  agreement,  being  the  set- 
tlino-  of  a  misdemeanor,  might  be  good  in  law.  Thus  a  settlement 
of  an  indictment  for  a  nuisance,  preferred  by  public  authority,  was 
held  a  lawful  consideration  for  a  bond  binding  the  defendant  to  re- 
move the  nuisance  ;  we  presume,  (m  the  ground,  which  however  is 
not  very  satisfactory,  that  the  main  object  of  the  prosecution,  the 
removal  of  the  nuisance,  was  thereby  effected.  Falloives  v.  Taylor,  7  T. 
R.  475).  But  the  court  seem  to  have  overlooked  the  consideration 
that  a  defendant,  who  had  infringed  a  public  right,  was  thereby  en- 
tirely freed  from  the  punishment  due  to  a  violation  of  public  law. 
In  Edgcombe  v.  Rodd,  5  East,  294,  La  Blanc,  J.,  assigns  this  as  a 
reasonlfor  the  consideration  being  illegal,  that  there  the  prosecution 
was  for  a  public  misdemeanor,  and  not  for'  a  private  injury  to  the 
prosecutor.  It  is  difficult  to  reconcile  this  principle,  which  we  think 
a  just  one,  with  the  decision  in  Fallowes  v.  Taylor,  7  T.  E.  475;  nor 
can  Poole  v.  Bousfield,  1  Camp.  55,  be  reconciled  with  it.  There,  an 
agreement  to  stifle  a  motion  against  the  defendant,  that  he  should 
answer  the  matters  of  an  affidavit,  was  held  illegal. 
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But  there  is  a  class  of  cases,  such  as  Beeley  v.  Wingfield,  11  East, 
46,  and  Baker  v.  Townsend,  7  Taunt.  422,  which  do  not  at  all  break 
in  upon  sound  principles.  These  are  "cases  where  the  private  rights 
of  the  injured  party  are' made  the  subject  of  agreement,  and  where, 
by  the  previous  conviction  of  the  defendant,  the  rights  of  the  public 
are  also  preserved  inviolate.  As  Gibbs,  C.  J.,  in  the  lattef  case,  well 
observes,  "  the  parties  have  referred  nothing  but  what  they  have  a 
right  to  refer.  They  have  referred  the  several  assaults  ; "  (by  which 
w.e  understand  him  to  mean  their  sev^al  rights  to  damages  for  those 
assaults,)  "  these  may  be  referred.  They  have  referred  the  right  of 
possession ;  that  may  be  referred.  The  reference  of  all  matters  in 
dispute  refers  all  other  their  civil  rights ; "  which  words  show  our 
previous  interpretation  to  be  correct.  The  case  of  Beeley  v.  Wing- 
field,  11  East,  46,  was  after  conviction ;  and  the  promissory  note 
seems  merely  to  have  been  given  for  the  expenses  of  the  prosecution, 
and  was  obviously  a  part  of  the  punishment  inflicted  by  the  court 
after  conviction  of  the  offence. 

Indeed  it  is  very  remarkable  what  very  little  authority  there  is  to 
be  found,  rather  consisting  of  dicta  than  decisions,  for  the  principle, 
that  any  compromise  of  a  misdemeanor,  or  indeed  of  any  public 
offence,  can  be  otherwise  than  illegal,  and  any  promise  founded  on 
such  a  consideration  otherwise  than  void.  If  the  matter  were  res 
%tegra,  we  should  have  no  doubt  on  this  point.  We  have  no  doubt 
that,  in  ail  offences  which  involve  damages  to  an  injured  party  for 
which  he  may  maintain  an  action,  it  is  competentfor  him,  notwith- 
standing they  are  also  of  a  public  nature,  to  compromise  or  settle  his 
private  damage  in  any  way  he  may  think  fit.  It  is  said,  indeed,  that 
in  the  case  of  an  assault  he  may  also  undertake  not  to  prosecute  on 
behalf  of  the  public.  It  may  be  so ;  but  we  are  not  disposed  to  ex- 
tend this  any  further. 

In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot 
and  the  obstruction  of  a  public  officer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence. 

Nor  do  we  think  that  the  assent  of  the  judge  was  material. 

We  entirely  agree  in  the  observations  of  the  Court  of  Queen's 
Bench  as  to  this  part  of  the  case ;  and  we  think  the  judgment  of  the 
Queen's  Bench  must  be  affirmed. 

Judgment  affirmed. 
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Jones  v.  Rice.^ 

I 

1836. 

Compromise  of  a  Misdemeanor. 

A  promissory  note,  given  for  compounding  a  public  prosecution  for  a  misdemeanor,,  is 
founded  upon  an  illegal  consideration. 

Assumpsit  on  a  promissory  note,  dated  January  1, 1835,  made  by 
the  defendant  to  the  plaintiff,  for  $147. 

At  the  trial,  before  Shaw,  C.  J.,  it  appeared  that  on  the  night  of 
December  31, 1834,  a  ball  was  given  at  the  house  of  Joel  Jones,  in 
Sudbury ;  that  an  attempt  was  made,  by  the  defendant  and  others, 
to  interrupt  the  ball  by  -violence  ;  that  a  riot  ensued,  in  which  some 
injury  was  done  to  J.  Jones  and  others,  assembled  at  the  ball ;  that 
a  complaint  was  filed  before  a  justice  of  the  peace,  and  a  warrant 
issued  by  him  against  some  of  the  rioters ;  that  the  persons  assem- 
bled at  the  ball  chose  a  committee  to  report  on  the  ternis  which 
should  be  proposed  to  the  accused,  for  a  settlement  of  the  difficulty ; 
that  the  committee  reported  that  the  accused  should  pay  the  sum  o* 
$184 ;  that,  of  this  amount,  the  sum  of  $40  was  for  damages  sus- 
tained by  three  individuals,  $10  for  the  services  of  the  officer,  and 
$2  for  the  services  of  the  magistrate,  and  that  the  balance  was  for 
the  purpose  of  stopping  that  and  other  prosecutions  ;  that  it  was 
thereupon  voted,  by  those  assembled  at  the  ball,  that  if  the  accused 
would  pay  the  sum  proposed,  or  give  security  for  it,  the  other  party 
would  do  nothing  more  about  the  matter;  that  the  accused  agreed 
to  the  terms,  and  paid  about  $40,  and  the  defendant,  at  their  request, 
save  the  note  in  suit  for  the  balance ;  that  J.  Jones  and  others,  in- 
cluding the  plaintiff,  then  signed  a  receipt  "in  full  for  all  damages 
sustained  by  the  ball  party  assembled,  &c.,  and  all  other  demands  of 
any  name  or  nature  of  said  ball  party,"  and  that,  in  consequence  of 
this  arrangement,  the  officer  made  no  return  of  the  warrant,  and  no 
further  proceedings  were  had  upon  the  complaint. 

The  chief  justice  was  of  opiniTn  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  evidence  proved  a  want  of  consideration,  or  a 
bad  consideration,  for  the  note ;  and  the  plaintiff  consented  to  a  non- 
suit, subject  to  the  opinion  of  the  whole  court. 


1  18  Pickering,  440. 
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Hoar,  for  the  plaintiff,  did  not  contend  that  a  promise  made  for 
the  purpose  of  compounding  a  criminal  prosecution  is  founded  on  a 
good  consideration,  although  it  had  been  so  held  in  England  where 
the  offence  was  under  a  felony ;  but  he  relied  on  the  point,  that  the 
plaintiff  might  have  maintained  a  civil  action  for  the  injury  sustained 
by  him,  and  had  a  right  to  compromise  such  action,  and  that  such 
right  was  not  affected  by  the  circumstance,  that  an  offence  against 
the  public  had  been  committed  at  the  same  time.  Collins  v.  Blan- 
tern,  2  Wils.  341 ;  Edgcombe  v.  Rodd,  5  East,  294  ;  1  Chitty  on 
Criminal  Law,  4;  Harrison  v.  Parker,  6  East,  158  ;  Drag-e  v.  Ibber- 
son,  2  Esp.  R.  643;  Fallowes  v.  Taylor,  7  T.  K  475;  Johnson  v. 
Ogilby,  3  P.  Wms.  276;  Petersdorf's  Abr.  Compounding;  4  Bl. 
Comm.  136.  , 

S.  H.  Mann,  for  the  defendant,  cited  Collins  v.  Blantern,  2  Wils. 
341;  Beeley  v.  Wingfield,  11  East,  46;  Baker  v.  Townsend,  7  Taunt. 
422 ;  4  Bl.  Comm.  363. 

Putnam,  J.,  delivered  the  opinion  of  the  court.  The  facts  reported 
disclose,  that  divers  persons  committed  an  aggravated  riot  and  assault 
upon  the  plaintiff  and  others,  and  that  the  note  was  given  partly  for 
the  damages  and  expenses  which  the  plaintiff  and  others  had  sus- 
tained, and  partly  for  their  agreement  no  further  to  prosecute  for  the 
offence  against  the  public.  The  sum  of  $52  was  given  for  the  dam- 
ages and  expenses,  and  $132  for  the  compounding  of  the  misde- 
meanor ;  part  was  paid  in  money,  and  the  balance  was  secured  by 
the  note  now  sued. 

Cases  have  been  cited  from  the  English  authorities  which  sustain 
the  distinction  between  considerations  arising  from  the  compounding 
of  felonies,  which  is  admitted  to  be  illegal,  and  the  compounding  of 
misdemeanors,  which  is  alleged  to  be  lawful ;  but  it  appears  that 
there  is  a  conflict  in  the  decisions  upon  this  matter.  In  Drage  v, 
Ibberson,  2  Esp.  R.  643,  Lord  Kenyon  held,  that  the  consideration 
for  settling  a  misdemeanor  was  good  in  law.  And  the  case  of  Fal- 
loioes  V.  Taylor,  7  T.  R.  745,  proceeds  upon  the  same  principle.  It 
was  there  held,  by  Lord  Kenyon  and  the  rest  of  the  court,  that  a 
bond  given  to  the  plaintiff,  (who  was  clerk  of  the  Quarter  Sessions, 
and  who  was  ^directed  to  prosecute  the  defendant  for  a  public  nui- 
sance,) conditioned  to  remove  the  nuisance,  was  valid,  notwithstand- 
ing it  was  taken  by  the  plaintiff  for  his  own  use,  he  agreeing  not  to 
prosecute  for  the  nuisance. 

We  do  not  think  that  such  a  power  is  vested  in  individuals.  It 
would  enable  them  to  use  the  claim  of  the  government  for  their  own 
emolument,  and  greatly  to  the  oppression  of  the  people.     It  has  a 
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direct  tendency  to  obstruct  the  course  of  the  administration  of  jus- 
tice ;  and  the  mischief- extends,  we  think,  as  well  to  misdemeanors 
as  to  felonies.  1  Russell  on  Crimes,  210  ;  Edgcombe  v.  Rodd,  5 
East,  301. 

The  power  to  stop  prosecutions  is  vested  in  the  law  officers  of  the » 
Commonwealth,  who  use  it  with  prudence  and  discretion.  If  it 
were  given  to  the  party  injured,  who  might  be  the  only  witness  who 
could  prove  the  offence,  he  might  extort  for  his  own  use  money, 
■which  properly  should  be  levied  as  a  fine  upon  the  criminal  party 
•for  the  use  of  the  Commonwealth.  The  case  at  bar  furnishes  a 
strong  illustration  of  the  illegality  of  such  a  proceeding.  The  plain- 
tiff claimed  and  got  the  note,  to  secure  to  his  own  use  four  times  as 
much  as,  in  his  own  estimatiop,  his  individual  damage  amounted  to. 
Now  the  sum  thus  secured  might  be  more  or  less  than  the  rioters 
-would  have  been  fined ;  but  whether  more  or  less  is  altogether  im- 
material, for  no  part  of  it  belonged  to  the  party.  He  might  settle 
for  his  own  damage  from  the  riot;  but  it  would  enable  the  party  to 
barter  away  the  public  right  for  his  own  emolument  if  we  were  to 
hold  that  the  consideration  of  this  note  was  lawful. 

We  are  all  of  opinion  that  the  nonsuit  must  stand. 

The  question  discussed  in  JvciVv.Xeemaii  Bay,  249,  dictum;  the  note  in  this  case 
is  ofvery!:enuralintcrest,and  the  case  itself  having  been  overdue  when  passed  to  the 
one  of  great  authority.  Nothing  can  be  of  plaintiff.  To  render  a  promise  void,  how- 
greater  importance  than  that  the  law  should  ever,  because  the  consideration  was  the 
be  well  settled  and  understood  upon  the  stiflingof  a  criminal  prosecution,  the  prom- 
question,  in  what  cases,  and  to  what  extent,  ise  must  be  made  for  gain,  and  not  merely 
public  offences  may  be  lawfully  made  the  from  motives  of  kindness  and  compassion, 
subject  of  private  compromise  and  arrange-  Ward  V.Allen,  2  Metcalf,  53;  Conmon- 
ment;  and  yet  it  is  remarkable  how  little  wealth  v.  Pease,  16  Massachusetts,  94. 
authority  was  to  be  found  upon  the  subject,  This  principle  was  settled  in  Jones's  case, 
and,  of  that  little,  how  much  that  was  reported  in  1  Leonard,  203,  as  follows : 
conflicting  and  uncertain.  The  full  ex-  "  Hen.  Jones  had  stolen  the  Plate  of  Trin- 
amination  of  the  subject  in  the  cases  in  ity  CoUedge  in  Oxford,  and  by  mediation 
the  text,  renders  further  discussion  of  it  of  his  friends  it  was  concluded  and  agreed*, 
nnnecessary.  The  old  rule,  that  the  that  no  Evidence  should  be  given  against 
law  will  not  allow  a  criminal  charge  to  be  him  at  the  Sute  of  the  CoUedge,  and  that 
disposed  of  by  private  agreement  or  com-  the  CoUedge  should  be  recompenced  for 
promise,  applies  universally  in  cases  of  the  losse,  and  two  of  his  Friends,  Brien 
felony.  Any  agreement  not  to  give  evi-  and  Brice  were  bound  uto  Doctor  Un- 
dence  a-.V.nst  a  party  accused  of  felony,  derhil.  Rector  of  Lincoln  CoUedge  m  Ox- 
en his  trial,  or  in  any  way  to  compound  ford,  (but  unto  the  use  of  the  Master  and 
such  a  charc^e,  was  long  since  held  to  be  Schoirs  of  Trinity  CoUedge)  upon  condi- 
entirely  illegal  and  void.  And  so  far  is  tion  that  if  the  said  Obligor  paid  lorty 
this  principle  carried,  so  entirely  void  is  pounds  within  six  months  after  the  said 
such  a  contract,  that  a  note  given  to  com-  Hen.  Jones  should  be  acquitted  &  released 
pound  a  felonv  is  void  even  in  the  hands  of  the  troubles  wherein  he  now  is,  with 
of  a  lona  fide  indorsee.    Bell  v.  Wood,  1  the  safety  of  his  Ufe,  that  then,  &c.    H 
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debt  upon  the  Obligation  The  Defendants 
pleaded  that  he  was  indicted  at  the  Assizes 
at  Ox.  Arraigned  upon  it,  scil.  for  the 
stealing  of  the  said  Plate,  and  found  guilty 
thereof,  and  had  his  Clergy,  and  was 
burned  in  the  hand,  &  he  demanded  Judg- 
ment of  this  Action,  upon  which  there 
was  a  Demurrer :  Wind.  If  the  words 
had  been  to  pay  the  money,  after  that 
Henry  Jones  should  be  released  and  ac- 
quitted of  the  troubles  in  which  he  now  is 
without  any  more,  the  Defendants  had 
been  bounden  to  pay  the  mony.  Peri^m. 
If  the  words  of  the  condition  had  been, 
that  after  Henry  Jones  should  be  acquit- 
ted of  the  Felony,  then  no  mony  payable, 
but  here  the  words  are  with  safety  of  his 
life :  but  here  he  conceived,  that  the  in- 
tent of  the  Obligation  was,  that  no  Evi- 
dence should  be  given,  and  so  to  save  his 
life  from  the  Gallows,  for  which  the  De- 
fendants might  have  shewed  the  special 
matter,  and  averred  that  the  Obligation 
was  made  for  the  discharge  of  a  Felon, 
and  so  against  the  Law,  &c.  but  now,  they 
cannot  take  advantage  of  it,  and  after- 
wards Judgment  was  given  for  the  Plain- 
tiff." 

In  Mason  v.  Watkins,  2  Ventris,  109, 
the  rule  adopted  in  Jones's  case  was  fol- 
lowed :  "  An  Action  of  Debt,  upon  a 
Bond  of  201.  The  Defendant  demanded 
Oyer  of  the  Condition,  which  was.  That 
the  Obligor  should  not  himself  bring  any 
Evidence  at  the  Assizes  to  prove  the  two 
Cows  now  in  Question  between  one  Owen 
Mason  the  Younger,  and  the  said  Wat- 
kins,  to  be  the  Cows  of  the  said  Watkins 
or  of  Robert  Gillo ;  and  that  the  said 
Gillo  shall  set  in  a  Bill  of  Ignoramus, 
that  then  the  Bond  should  be  void. 
The  Defendant  pleaded  quod  ipse  de 
deb  prmd.  virtute  Scripti  Obligat  prcedicl' 
onerari  non  debet,  because  that  one  of  the 
said  Cows  was  the  Cow  of  the  said  Wat- 
kins, and  the  other  of  the  said  Gillo  ;  and 
that  before  the  Bond,  Owen  Mason  jun. 
in  the  said  Condition  mentioned,  being 
the  Plaintiff's  Son,  stole  the  said  two 
Cows,  and  was  imprisoned  thereupon  ; 
and  the  Defendant  Watkins  was  bound 
by  Recognizance  to  prosecute  him  at  the 
Assizes  for  the  said  Felony;  and  there 

24* 


the  said  Mason  jun.  was  indicted  and  coi^- 
victed,  and  the  Defendant  did  give  Evi- 
dence that  one  of  the  Cows  was  his,  proui 
bene  licuit,  and  that  the  Defendant  did 
not  give  any  Evidence  by  himself,  or 
any  one  else,  to  prove  the  two  Cows  to  be 
the  Cows  of  the  Defendant,  or  the  Cows 
of  the  said  Gillo,  §"  hoc  paratus  est'verifi- 
care,  Sj'c,  unde  petit  judicium,  Sfc.  To 
this  the  Plaintiff  demurred,  and  upon 
the  first  Opening,  Judgment  was  given 
for  the  Defendant ;  for  the  Condition  is 
against  Lawi  viz.  to  shift  off  Evidence  of 
Felony,  and  that  makes  the  Bond  void, 
vide  Jones's  case,  1  Leonard,  203,  and  the 
Court  recommended  it  to  Serjeant  Paw- 
let,  who  was  a  Judge  in  Wales  where  the 
Plaintiff  lived,  to  see  to  have  him  prose- 
cuted for  taking  such  a  Bond." 

In  Plumcr  v.  Smith,  5  New  Hamp- 
shire, 553,  a  person  had  been  arrested  for 
passing  counterfeit  bills ;  the  defendant 
agreed  to  pay  the  prosecutors  for  their 
loss  by  the  counterfeit  money,  and  for 
their  expenses,  and  also  to  indemnify 
them  against  their  recognizances  to  appear 
against  the  accused  party ;  and  borrowed 
the  money  of  the  plaintiff  for  this  pur- 
pose, and  with  his  knowledge  that  it  was 
to  be  so  used.  The  money  was  paid  to 
the  prosecutors,  and  they  did  not  appear 
against  the  accused,  and  their  recogni- 
zances were  forfeited.  It  was  held,  that 
the  plaintiff  could  not  recover  the  money 
lent  for  this  illegal  purpose.  See  also 
Shaw  V.  Spooner,  9  New  Hampshire,  200 ; 
Hinesburgh  v.  Sumner,  9  Vermont,  23. 

In  Hinds  v.  Chamberlain,  6  New  Hamp- 
shire, 225,  the  defendant  being  sued 
for  an  assault  and  battery,  compromised 
with  the  plaintiff,  giving  his  note  for  $25, 
the  plaintiff  agreeing,  as  part  of  the  con- 
sideration for  the  note,  that  he  would  also 
indemnify  the  defendant  against  any  pub- 
lic prosecution  which  might  he  instituted 
for  the  same  amount.  The  note  was  held 
entirely  void,  Parker,  J.,  saying :  "  How 
is  an  individual  to  indemnify  in  such  case  ? 
He  has  no  power  to  stay  the  arm  of  pub- 
lic justice.  He  has  no  authority  to  pre- 
vent a  prosecution.  Any  attempt  so  to 
do,  by  suppressing  evidence,  would  be  of 
itself  illegal.    Plumer  v.  Smith,  5  New 
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Hampshire,  553.    If  a  prosecution  is  in- 
stituted, and  conviction  follows, — and  it 
may  here  be  remavked   that  all  parties 
seem  to  have  understood  that  an  offence 
had  been  committed,  although  the  obligees 
did  not  expressly  admit  it,  —  the  sentence 
of  the  law  might  be  imprisonment  of  the 
offenders.    But  the  obligor  could  not  be 
vouched  in  to  receive  the  sentence,  and 
be  subjected  to  the  imprisonment  in  the 
place  of  those  who  had  committed  the 
crime,  nor  could  he  voluntarily  offer  him- 
self to  appease  the  demands  of  the  law 
against  the  obligees.     They  must  suffer 
the  imprisonment ;  and  how,  then,  .is  in- 
demnity to  be  made,  and  compensation 
given  for  imprisonment  in  pursuance  of  a 
legal  sentence  of  a  court  of  justice,  for  an 
offence  against  the  laws  of  the  land.    If 
the  defendant  were  thus  lawfully  impris- 
oned, surely  he  would  not  be  heard  in 
courts  of  justice,  in  an  action  on  his  bond, 
to  recover  an  indemnity  for  the  suffering 
which  the  law  had  imposed  on  him  for  its 
violation  ;  nor,  it  is  believed,  was  a  hear- 
ing in  chancery  ever  yet  known  to  es- 
timate in  dollars  and  cents   how  much 
damage  it  had  been  to^n  individual  that 
the  righteous  judgment  of  the  law  had 
been  executed  upon  him."     See    Corley 
v.    Williams,    1   Bailey,  588 ;  Vincent  v. 
Groom,  1  Yerger,  430.    And  although  a 
discontinuance  be  obtained  by  consent  of 
the  prosecuting  officer,  it  has  yet  been 
held,  that  a  contract  to  pay  for  procuring 
such  discontinuance    is    void.      Shaw  v. 
Reed,  30  Maine,  105. 

But  an  agreement  to  settle  a  misde- 
meanor may,  in  some  cases,  be  perfectly 
valid ;  and  indictments  for  various  species 
of  misdemeanors  are  continually,  and  with 
the  sanction  of  the  courts,  referred  to  an 
arbitrator  for  decision.  Drage  v.  Ibberson, 
cited  in  the  judgments  in  the  text;  Blan- 
chard  v.  Lilly,  9  East,  497  ;•  Russell  on 
Arbitration,  (London  ed.  1856,)  12.  A 
rule  of  very  general  application,  as  to 
what  criminal  matters  may  be  referred, 
is  thus  stated  by  Gibbs,  C.  J.,  in  Baker  v. 
TownsUnd,  as  reported  in  1  Moore,  124  : 
"  Where  a  party  injured  has  a  remedy  by 
action  as  well  as  by  indictment,  nothing 
can  deter  such  party  from  referring  the 


adjustment  of  the  reparation  which  he  is 
to  receive  to  arbitration,  although  a  crim- 
inal prosecution  may  have  been  com- 
menced." 

A  similar  rule  is  laid  down  in  the  fol- 
lowing case.  An  indictment  for  a  con- 
spiracy, to  obstruct  persons  in  carrying  on 
their  business  as  owners  of  omnibuses,  had 
been  referred,  at  the  suggestion  of  the 
judge  before  whom  the  trial  had  com- 
menced. On  the  case  coming  before  the 
Court  of  King's  Bench,  on  another  point, 
Patteson,  J.,  in  his  judgment,  adopted,  as 
containing  a  statement  of  the  common 
law,  the  following  passages  from  a  note  to 
Chitty's  Statutes,  1  Chitfy's  Statutes,  33, 
note  (b)  to  Stat.  9  &  10  W.  3,  c.  15  : 
"  That  criminal  offences  which  are  per- 
sonal, such  as  assault,"  &q.,  "  and  for  which 
an  action  of  damage  would  lie,  may,  it  is 
said,  be  submitted  to  arbitration  ;  "  and 
"  if  an  indictment  has  been  preferred  in 
any  such  case,  the  matter  of  complaint 
may  still  be  referred  by  leave  of  the 
court."  Rex  v.  Bardell,  5  Adolphus  & 
Ellis,  619  ;  S.  C.  reported  as  Rex  v.  Shil- 
libecr,  5  Dowling,  238.  Referring  to  the 
above  case  on  a  subsequent  occasion,  the 
court,  adopting  the  principles  above  cited, 
declined  to  lay  it  down  as  law,  that  an  in- 
dictment for  conspiracy  could  be  referred. 
Regina  v.  Hardey,  14  Queen's  Bench  Rep. 
529. 

In  cases  of  ordinary  assaults,  where  the 
party  injured  has  proceeded  by  indict- 
ment, all  the  authorities  concur  that  the 
policy  of  the  law  will  admit  of  a  compro- 
mise or  reference.  Elworlliy  v.  Bird, 
cited  by  Lord  Denman  in  the  text ; 
Blake's  case,  6  Rep.  43 ;  Horton  v.  Ben- 
son, Freeman,  20 ;  Russell  on  Arbitration, 
(London  ed.  1856,)  14.  In  several  of 
the  United  States,  provision  is  made  by 
statute  for  compromising  certain  misde- 
meanors in  special  cases. 

It  is  quite  clear  that  an  indictment  for 
perjury  cannot  legally  be  referred.  Re- 
gina V.  Hardey,  14  Queen's  Bench  Rep. 
529 ;  Collins  v.  Blanlern,  2  Wilson,  341. 
Notwithstanding  an  opinion  expressed  in 
an  earlier  case,  Rex  v.  Cotesbatch,  2  Dow- 
ling &  Ryland,  265,  it  is  now  decided  that 
anindictment  for  non-repair  of  a  highway  is 
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not  capable  of  being  lawfully  determined 
by  arbitration,  as  it  is  not  a  case  in  ■whicH 
the  party  injured  had  a  remedy  by  action. 
Regina  v.  Blalcemore,  14,  Queen's  Bench 
Kep.  544.  See  Rex  v.  Cotton,  3  Camp- 
bell, 444.  A  presentment  and  proceedings 
before  commissioners  of  sewers,  to  procure 
the  removal  of  some  weirs  and  hatches  in 
a  river,  have  been  made  the  subject-mat- 
ter of  a  valid  award.  Boddington  v.  Bail- 
ward,  7  Dowling,  640. 

After  conviction,  a  compromise  has  often 
been  sanctioned  by  the  courts.  Thus, 
agreements  of  compromise  made  by  the 
defendants,  with  the  approval  of  the  court, 
after  conviction  of  the  several  misde- 
meanors of  ill-treating  a  parish  apprentice, 
Beeley  v.  Wingjield,  11  East,  46,  and  of 
disobeying  an  order  of  maintenance,  made 
by  justices,  have  been  sustained  as  legal. 
Kirk  v.  Strickwood,  4  Barnewall  &  Adol- 
phus,  421 ;  1  Neville  &  Manning,  275  ; 
see  also  GoodaU  v.  Loiondes,  6  Queen's 
Bench  Rep.  484.  In  criminal  mat- 
ters, after  conviction  before  a  court  of 
Quarter  Sessions,  a  reference  is  lawful ; 
for  where  a  defendant,  after  conviction 
before  the  Quarter  Sessions  on  an  indict- 
ment for  assault,  was  called  up  for  judg- 
ment, and,  by  the  recommendation  of  the 
court,  the  pl^lecutor  and  defendant  en- 
tered into  an  agreement  of  reference  re- 
specting the  matters  in  difference  between 
them,  including  the  assault  and  the  costs 
of  the  indictment ;  on  its  being  contended, 
on  the  strength  of  Rex  v.  Harding,  2  Sal- 
keld,  477,  that  the  Quarter  Sessions  had 
no  power  to  refer  the  matter  to  be  deter- 
mined by  another,  the  Court  of  Common 
Pleas  sustained  the  validity  of  the  submis- 
sion. Baker  v.  Townshend,  7  Taunton, 
422;  1  Moore,  120. 

It  seems  the  better  opinion,  though 
there  is  no  express  decision  on  the  point, 
that  the  consent  of  the  court  in  which  an 
indictment  is  pending  for  trial  must  be 
obtained  in  order  that  the  reference  should 
be  effectual. 

In  the  generality  of  the  cases  cited  with 
respect  to  the  reference  of  criminal  mat- 
ters, it  will  be  seen  that  the  sanction  of 
the  court  was  given  to  the  .submission  or 


compromise;  and  from  the  statement,  1 
Chitty's  Statutes,  33,  note  (b)  to  9  &  10 
W.  3,  c.  15,  by  Patteson,  J.,  in  the  case  of 
Rex  V.  Bardell,  5  Adolphus  &  Ellis,  619, 
repeated  in  Regina  v.  Hardcy,  14  Queen's 
Bench  Rep.  529  :  "  That  if  an  indict- 
dictment  has  been  preferred,"  &c.,  "  the 
matter  may  still  be  referred  by  the  leave  of 
the  court,"  it  may  probably  hereafter  be 
determined  that  the  criminal  matters  there 
mentioned,  which,  before  indictment,  the 
parties  may  submit  of  themselves,  require 
the  leave  of  the  court  to  give  a  sanction 
to  the  reference  after  an  indictment  has 
been  preferred.  Russell  on  Arbitration, 
(Lond.  ed.  185C,)  15,  16. 

There  is  a  classof  cases,  which  may  here 
be  noticed,  in  which  the  consideration  has 
been  held  to  be  illegal,  as  against  public  pol- 
icy. In  the  recent  case  of /fm^.siurj/v.^ttis, 
4  dishing,  578,  (1849,)  a  promissory  note 
was  given  to  the  plaintiff,  who  was  a  mag- 
istrate, for  the  amount  of  fines  and  costs 
imposed  by  him  upon  the  defendant,  the 
maker  of  the  note,  on  a  criminal  charge. 
In  an  action  on  the  note,  it  was  held  that 
the  consideration  was  illegal,  being  in  vio- 
lation of  public  duty.  Chief  Justice  Shaw 
delivered  the  opinion  of  the  court :  "  This 
case  is  quite  distinguishable  from  that  of 
Beeley  v.  Wingfetd,  11  East,  46,  cited  in 
the  argument ;  that  was  a  note  given  to 
parish  officers,  at  the  recommeMation  of 
the  court,  as  an  indemnity  for^cpenses 
personally  incurred  by  the  parish.  But 
such  a  proceeding  as  this  is  entirely  con- 
trary to  public  policy.  If  a  magistrate,  or 
any  other  judicial  officer,  could  enter  into 
a  negotiation  with  a  convict,  take  a  con- 
tract to  himself,  and  enforce  it  by  law, 
it  would  operate  as  a  temptation  to  the 
judge,  and  lead  to  the  oppression  of  the 
accused  by  the  use  of  public  process.  If 
the  judge  might  take  a  note  with  surety, 
he  might  take  a  pledge  of  personal,  or  a 
mortgage  of  real  estatejibr  make  any  other 
contract  in  his  own  name.  It  would,  we 
think,  lead  to  complicated  relations  be- 
tween ministers  of  the  law  and  parties 
accused,  entirely  incoMistent  with  the 
purity,  simplicity,  and  directness,  which 
should  ever  characterize  the  administra- 
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tion  of  the  criminal  law."  A  justice  of 
the  peace  sentenced  a  prisoner,  whom  he 
had  convicted  of  larceny,  to  pay  a  fine 
and  costs,  and,  on  his  failure  to  pay  them, 
delivered  a  mittimus  to  an  officer,  who, 
while  conducting  the  prisoner  to  jail,  took 
the  promissory  note  of  a  third  person  for 
the  amount  of  the  fine  and  costs,  and  his 
own  fees,  payable  to  the  justice,  and  dis- 
charged the  prisoner.  The  note  was  held 
to  be  void,  for  illegality  of  consideration ; 
the  court  saying  that  the  act  of  the  officer 
was  clearly  a  violation  of  his  official  duty, 
and  against  public  policy.  Bills  v.  Corn- 
stock,  12  Metcalf,  468. 

But  in  these  cases,  as  in  all  other  illegal 
contracts,  if  the  contract  has  been  fully 
executed  —  if  the  money,  or  other  con- 
sideration, has  been  fully  paid  —  it  cannot 
be  recovered  back.  Worcester  v.  Eaton, 
11' Massachusetts,  368 ;  Bixon  v.  Olmsiead, 


9  Vermont,  310  ;  Bailey  v.  Brick,  11  Ver- 
mont, 252. 

The  reader  should  carefully  distinguish 
the  questions  discussed  in  this  note  from 
others  liable  to  be  confounded  with  them, 
in  criminal  law.  The  right  to  take  amends 
applies  to  many  cases  of  private  injuries ; 
yet  <it  is  a  nice  question  of  fact,  whether 
the  amends  taken  were  not  intended  to 
operate  as  a  compounding  of  the  public 
ofi'ence.  And  it  is  sometimes  a  nice  ques- 
tion of  law,  whether  the  court  will  enforce 
an  obligation  given  to  pay  for  the  private 
injury,  as  having  been  obtained  under  cir- 
stances  calculated  to  obstruct  the  course 
of  public  justice.  It  must  be  remembered 
that  if,  in  a  particular  case,  the  plaintiff  is 
not  permitted  to  prevail  in  his  civil  suit, 
the  consequence  does  not  necessarily  fol- 
low that  he  would  be  indictable.  See  1 
Bishop,  Crim.  Law,  §  505.  H. 


Piper  v.  Pearson.^. 
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A  judge  of  an  inferior  court,  acting  in  a  case  of  which  he  has  no  jurisdiction,  or  exceedmg 
his  jurisdiction,  is  liable  in  damages  to  any  party  injured. 

Thus,  a  justice  of  the  peace,  who,  in  the  course  of  the  trial  of  a  case  of  which  a  police  court 
has  exclusive  jurisdiction,  commits  a  witness  to  prison  for  contempt,  is  liable  to  an  action 
by  the  witness. 

As  the  Police  Court  of  Lowell  has  exclusive  jurisdiction  of  all  offences  committed  within 
that  city,  a  record  of  a  conviction,  before  a  justice  of  the  peace  for  the  county  of  Middle- 
sex, of  an  offence  alleged  to  have  been  committed  in  the  city  of  Lowell,  shows  prima  facie 
a  want  of  jurisdiction  in  the  justice. 

The  record  of  a  conviction  by  an  inferior  court  must  show,  in  order  to  protect  the  justice 
from  liability  to  a  person  imprisoned  pursuant  to  such  conviction,  that  the  case  was  within 
the  limits  of  his  jurisdiction. 

Action  of  tort  against  a  justice  of  the  peace,  residing  in  Dracut, 
for  assault,  battery,  and  false  imprisonment.     Answer,  that  the  plain- 
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tiff  was  imprisoned  in  the  county  jail,  in  due  process  of  law,  for  a 
contempt  of  court. 

At  the  trial,  the  plaintiff  gave  in  evidence  copies,  certified  by  the 
defendant,  of  the  following  papers  :  A  complaint  made  to  the  defend- 
ant, charging  John  E-uss  with  an  unlawful  sale  of  intoxicating  liquors 
in  Lowell ;  and  a  warrant  issued  thereon,  for  the  arrest  of  K.uss ;  a 
mittimus  issued  by  the  defendant  for  the  commitment  of  the  plaintiff 
to  prison,  for  refusing  to  testify  o"n  the  trial  of  said  complaint  before 
the  defendant  at  Lowell,  concerning  sales  of  intoxicating  liquors, 
made  by  Russ,  and  known  to  the  witness ;  and  a  subsequent  judg- 
ment of  acquittal  of  Russ  by  the  defendant. 

By  Stat.  1848,  ch.  331,  §  4,  the  exclusive  jurisdiction  of  all  crimes 
and  offences,  committed  within  the  district  of  Lowell,  is  vested  in 
the  police  court  of  Lowell. 

The  defendant  relied,  for  his  justification,  on  the  record  of  the 
judgment ;  and  contended  that  no  sufficient  proof  had  been  adduced 
to  show  that  his  acts  were  without  jurisdiction,  and  void.  But 
Metcalf,  J.,  ruled  that  the  record  and  mittimus  constituted  no  de- 
fence. And  to  this  ruling  the  defendant,  being  found  guilty,  alleged 
exceptions. 

B.  F.  Butler,  for  the  defendant.  Notwithstanding  Stat.  1848,  ch. 
331,  §  4,  the  defendant  might  still,  as  a  justice  of  the  peace,  hold  a 
court  in  Lowell,  for  the  trial  of  offences  committed  elsewhere  in  his 
county.  Revised  Statutes,  ch.  So,  §§  31,  32.  It  does  not  appear 
where  the  \)ffence  was  in  fact  committed  ;  and  the  magistrate,  act- 
ually sitting'  in  the  exercise  of  his  office,  will  be  presumed  to  be 
acting  rightfully  till  the  contrary  be  shown  ;  at  least  so  far  as  to  pro- 
tect him. 

It  does  not  appear  but  that  he  was  judicially  examining  the  very 
question  of  his  jurisdiction  in  this  case,  when  the  contempt  took 
place.  But  the  statute  does  not  make  the  right  of  the  magistrate  to 
commit  for  contempt  depend  upon  his  jurisdiction  of  a  particular 
case.  It  provides  for  two  cases  ;  7!»-s^,  "  such  disorderly  conduct  as' 
shall  interrupt  any  judicial  proceedings  before  him;"  or,  second,  "be 
a  contempt  of  his  authority  or  person."  Revised  Statutes,  ch.  85, 
§  33.  There  were  judicial  proceedings  pending  before  the  defendant 
when  he  issued  his  mittimus;  and  he  was  the  sole  judge  whether  the 
conduct  of  the  witness  was  in  contempt  of  his  authority,  subject  only 
to  impeachment  for  the  unjust  exercise  of  his  power.  Lining  v,  Ben- 
tham,  2  Bay,  1 ;   The  State  y.  Johnson,  2  Bay,  385. 

At  the  worst,  it  was  but  an  error  of  judgment,  for  which  he  is  not 
liable,  if  he  acted  honestly.  If  the  defendanj^  is  not  protected,  the 
judges  of  the  circuit  courts  of  the  United  States,  who  are  occupied  a 
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great  portion  of  the  time  in  trying  questions  of  their  own  jurisdic- 
tion, are  liable  in  damages  to  the  losing  party,  whenever  they  decide 
erroneously  in  favor  of  their  own  jurisdiction  ;  and  are  not  protected, 
in  such  cases,  from  interruption  and  insult. 

The  second  clause  of  the  statute  is  intended  for  the  magistrate's 
protection,  as  well  while  he  is  out  of  court  as  while  actually  sitting. 
Otherwise,  the  moment  a  magistrate  had  passed  upon  a  particular 
case,  and  his  jurisdiction  had  ceased,  he  would  be  liable  to  insult, 
without  any  power  to  punish.  By  the  common  law,  contemptuous 
words  spoken  of  a  magistrate,  though  not  interrupting  his  proceed- 
ings, are  punishable  by  indictment.  Holliriffsworth  v.  Duane,  Wal-  ■ 
lace,  77  ;  Brooker  v.  Commonwealth,  12  S.  &  R.  175.     ♦ 

H.  G.  Blaisdell,  for  the  plaintiff.  ' 

BiGEiiOw,  J.  The  decision  of  this  case  depends  on  the  familiar 
and  well-settled  rule  concerning  the  liability  of  courts  and  magistrates 
exercising  an  inferior  and  limited  jurisdiction,  for  acts  done  by  them, 
or  by  their  authority,  under  color  of  legal  proceedings. 

One  of  the  leading  purposes  of  every  wise  system  of  law  is  to 
secure  a  fearless  and  impartial  administration  of  justice,  and,  at  the 
same  time,  to  guard  individuals  against  a  wanton  and  oppressive 
abuse  of  legal   authority.      To   attain  this  end,  the  common  law 
affords  to  all  inferior  tribunals  and  magistrates  complete  protection 
in  the  discharge  of  their  official  functions,  so  long  as  they  act»within 
the  scope  of  their  jurisdiction,  however  false  and  erroneous  may  be 
the  conclusions  and  judgments  at  which  they  arrive.     But,  on  the 
other  hand,  if  they  act  without  any  jurisdiction  over  the  subject- 
matter  ;  or  if,  having  cognizance  of  a  cause,  they  are  guilty  of  an 
excess  of  jurisdiction  ;  they  are  liable  in  damages  to  the  party  injured 
by  such  unauthorized  acts.     In  all  cases,  therefore,  where  the  cause 
of  action  against  a  judicial  officer,  exercising  only  a  special  and 
limited  authority,  is  founded  on  his  acts  done  colore  officii,  the  single 
inquiry  is,  whether  he  has  acted  without  any  jurisdiction  over  the 
subject-matter,  or  has  been  guilty  of  an  excess  of  jurisdiction.     By 
this  simple  test,  his  legal  liability  will  at  once  be  determined.   1  Chit. 
PI.  (6th  Am.  ed.)  90,  209-213 ;  Beaurain  v.  Scott,  3  Campb.  388 ; 
Ackerley  v.  Parkinson,  3  M.  &  S.  425, 428 ;  Borden  v.  Fitch,  15  Johns. 
121  ;  Bigelow  v.  Stearns,  19  Johns.  39 ;  Allen  v.  Gray,  11  Conn.  95. 
If  a  magistrate  acts  beyond  the  limits  of  his  jurisdiction,  his  proceed- 
ings are  deemed  to  be  coram  nonjudice  and  void;  and  if  he  attempts 
to  enforce  any  process  founded  on  any  judgment,  sentence,  or  con- 
viction in  such  case,  he  thereby  becomes  a  trespasser.     1  Chit.  PI. 
210  ;  19  Johns.  39.     See  Clarke  v.  May,  2  Gray,  410. 
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These  well-settled  principles  leave  no  room  for  question  as  to  the 
liability  of  the  defendant  in  this  action.  As  a  justice  of  the  peace 
for  the  county  of  Middlesex,  he  had  no  jurisdiction  whatever  to  try 
the  complaint  against  Russ.  It  was  for  an  off'ence  committed 
"  within  the  district  of  Lowell,"  of  which  the  Police  Court  of  the 
city  of  Lowell  had  exclusive  jurisdiction  by  Stat.  1848,  ch.  331,  §  4, 
and  which  the  justice  of  said  court  was  legally  competent  to  try  and 
determine.  Commonwealth  v.  Emery,  Middlesex,  1853.  The  defend- 
ant, therefore,  acted  wholly  without  legal  authority,  and  can  show  no 
legal  justification  under  any  judicial  record. 

It  was  urged,  on  the  part  of  the  defendant,  that  he  had  authprity 
to  punish  the  plaintiff  for  contempt,  although  he  had  no  jurisdiction 
to  try  the  principal  case  before  him.  But  the  answer  to  this  sugges- 
tion is  obvious.  The  power  to  punish  for  contempt  is  only  incidental 
to  the  more  general  and  comprehensive  authority  conferred  on  a 
magistrate,  by  which  he  is  empowered  to  exercise  important  judicial 
functions.  It  is  to  enable  him  to  try  and  determine  causes  without 
molestation,  and  protect  himself  from  indignity  and  insult,  that  the 
law  gives  hini  authority  to  punish  such  disorderly  conduct  as  may 
interrupt  judicial  proc^dings  before  him,  or  be  a  contempt  of  his 
authority  or  person.  Revised  Statutes,  ch.  85,  §  33.  But  it  is  only, 
when  he  is  in  the  proper  exercise  of  his  judicial  functions  that  this 
power  can  be  exercised.  If  he  has  no  jurisdiction  of  a  cause,  he 
cannot  sit  as  a  magistrate  to  try  it,  and  is  entitled  to  no  protection 
while  acting  beyond  the  sphere  of  his  judicial  power.  His  action  is 
then  extrajudicial  and  void.  His  power  and  authority  are  commen- 
surate only  with  his  jurisdiction.  If  he  cannot  try  the  case,  he  can- 
not exercise  a  power  which  is  only  auxiliary  and  incidental.  There 
can  be  no  contempt,  technically  speaking,  where  there  is  no  author- 
ity. In  the  case  at  bar,  the  defendant  had  no  more  power  to  enter- 
tain jurisdiction  of  the  complaint  against  Russ  than  any  other  indi- 
vidual in  the  community.  Although  he  acted  through  mistake,  it 
was,  nevertheless,  an  usurpation.  The  plaintiff,  therefore,  could  not 
have  been  guilty  of  contempt  toward  the  defendant  in  his  capacity  as 
a  magistrate,  while  trying  a  cause  of  which  he  had  no  jurisdiction  ; 
and  the  commitment  therefor  was  unauthorized  and  void. 

It  was  suggested,  by  the  counsel  for  the  defendant,  that  there  was 
nothing  in  the  case  from  which  it  could  be  properly  inferred  that  the 
offence  with  which  Russ  was  charged  was  actually  committed  in  the 
city  of  Lowell ;  and  that  M|the  defendant,  by  virtue  of  his  authority 
as  a  justice  of  the  peace,  had  cognizance  of  offences  committed  else- 
where in  the  county  of  Middlesex,  which  he  might  well  hear  and 
determine  in  the  city  of  Lowell,  the  presumption  was  that  he  was 
acting  rightfully  till  the  contrary  was  shown.     But  there  are  two 
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decisive  answers  to  this  argument.  In  the  first  place,  the  record  on 
its  face,  sets  out  an  offence  committed  in  the  city  of  Lowell.  That 
being  a  district  set  apart  by  statute,  in  which  the  Police  Court  has 
exclusive  jurisdiction  of  criminal  offences  usually  cognizable  by  ma:g- 
istrates,  and  the  offence  being  charged  as  having  been  committed  in 
Lowell,  the  record  legally  imports  that  it  was  committed  there.  1 
Stark.  Crim.  PI.  (2d  ed.)  62;  Bac.  Ah.  Indictment,  G.  4. 

But,  in  the  next  place,  it  was  for  the  defendant  to  show  a  complete 
ji;istification  for  the  alleged  trespass ;  if  the  record  left  it  doubtful 
whether  he  had  jurisdiction  of  the  offence,  it  would  not  avail  as  a 
defence  to  the  action.  There  is  a  marked  distinctioji,  in  this  respect, 
between  courts  of  general  jurisdiction  and  inferior  tribunals  having 
only  a  special  or  limited  jurisdiction.  In  the  former  case,  the  pre- 
sumption of  law  is  that  they  had  jurisdiction,  until  the  contrary  is 
shown  ;  but,  with  regard  to  inferior  courts  and  magistrates,  it  is  for 
them,  when  claiming  any  right  or  exemption  under'their  proceedings, 
to  show  affirmatively  that  they  acted  within  the  limits  of  their  juris- 
diction. Peacock  v.  Bell,  1  Saund.  74,  and  notes ;  Mills  v.  Martin, 
19  Johns.  33,  34.  The  record  in  the  present  case  primd  facie  shows 
a  want  of  jurisdiction  in  the  defendant.         M 

Exceptions  overruled. 


Calder  v.  Halket.i 
December  5,  1839,  and  July  4  and  8,  1840. 

Judges  —  Liability  of,  to  an  Action. 

Trespass  will  not  lie  against  a  judge  for  acting  judicially,  but  without  jurisdiction,  unless 
he  knew,  or  had  the  means  of  Isnowing,  of  the  defect  of  jurisdiction,  and  it  lies  upon  the 
plaintiff,  in  every  such  case,  to  prove  that  fact. 

The  21  Geo.  3,  ch.  70,  §  24,  protecting  provincial  Magistrates  in  India  from  actions  for  any 
wrong  or  injury  done  by  them  in  the  exercise  of  their  judicial  offices,  does  not  confer 
unlimited  protection,  but  places  them  on  the  same  footing  as  those  of  English  courts  of  a 
similar  jurisdiction,  and  only  gives  them  an  exemption  from  liability  when  acting  bond 
Jide,  in  cases  in  which  they  have  mistakenly  acted  without  jurisdiction. 

s 

This  was  an  action  of  trespass,  brought  by  the  appellant  against 


1  3  Moore,  P.  C.  28.  Before  the  Privy  Council.  On  appeal  from  the  Supreme 
Court  of  Judicature,  at  Fort  William,  Bengal.  Present :  Lord  Brougham,  Mr. 
Baron  Pabkb,  Mr.  Justice  Bosanqukt,  The  Eight  Hon.  Dr.  Lushington. 
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the  respondent,  in  the  Supreme  Court  of  Judicature,  at  Fort  Wil- 
liam, to  recover  damages  for  the  arrest  and  false  imprisonment  of  the 
appellant,  by  the  respondent,  in  his  character  of  judge  and  magis- 
trate of  the  Foujdarry  (Criminal)  Court  of  the  Zillah  of  Nuddeah, 
in  Bengal. 

The  appellant  was  the  manager  of  a  factory  at  Bayadangah,  in 
the  same  Zillah,  belonging  to  Mr.  David  Andrews.  Both  the  ap- 
pellant and  respondent  were  European  British-born  subjects.  The 
proceedings  which  gave  rise  to  the  imprisonment  complained  of  were 
as  follows :  — 

On  the  29th  of  July,  1834,  an  affray  took  place  in  a  village  called 
Dutt  Boahleah,  within  the  Zillah  of  Nuddeah.  On  the  following 
day,  the  police  Darogah  of  the  adjoining  Thanah  (police  station)  of 
Hanskolly,  within  which  the  village  of  Boahleah  is  situate,  reported 
the  particulars  of  the  riot  to  the  respondent,  as  acting  magistrate  of 
the  Foujdarry  Court  of  the  Zillah  of  Nuddeah,  and  transmitted  the 
depositions  of  the  wounded  persons,  as  well  as  of  some  of  the  wit- 
nesses of  the  affray. 

The  respondent,  Mr.  Halket,  being  of  opinion  that  the  appellant 
was  concerned  in  the  riot,  directed  a  Robocarree  (or  order  of  instruc- 
tions for  the  mode  of  proceeding  in  the  case)  of  the  Foujdarry  Court 
at  Kishnaghur,  to  be  made  and  passed,  by  which  it  was  ordered, 
amongst  other  things,  that  a  Perwannah  should  be  written  and  di- 
rected to  the  Darogah,  for  the  apprehension  of  Mr.  Calder. 

The  Robocarree  was  signed  by  the  respondent,  and  a  Perwannah 
was  accordingly  issued  on  the  same  day,  and  delivered  to  the  Daro- 
gah of  the  Thanah  of  Hanskolly;  under  the  authority  of  which,  the 
appellant  was  detained,  and  kept  under  surveillance  of  two  Bur- 
hurdanzes,  (matchlock-men,)  within  the  boundaries  of  Mr.  Andrews's 
factory. 

The  appellant  was  ultimately  brought  before  Mr.  Halket,  the  re- 
spondent, as  acting  judge  of  the  Foujdarry  Court,  at  Kishnaghur, 
and,  after  some  days'  inves'tigation,  admitted  to  bail ;  and  was  event- 
ually bound  by  recognizance  to  appear  when  called  upon.  The 
greater  part  of  the  other  prisoners  charged  with  being  concerned  in 
the  riot  were  convicted,  and  sentenced  to  different  periods  of  impris- 
onment, but  no  further  proceedings  were  taken  against  Mr.  Calder. 

Upon  the  6th  of  March  in  the  following  year,  1835,  Mr.  Calder 
commenced  an  action  of  trespass  in  the  Supreme  Court  at  Calcutta, 
against  Mr.  Halket,  for  assault  and  false  imprisonment.  The  decla- 
ration contained  three  coijnts.  The  first  alleged  that  the  respondent 
assaulted  and  imprisoned  the  appellant  for  thirty-four  days,  at  Baya-v 
dangah.  The  second,  that  the  respondent  had  laid  hold  of  the  appel- 
lant, and  compelled  him  to  go  from  a  house  in  Bayadangah  to  a 
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place  called  Poolia,  and  from  Poolia  back  to  Bayadangah,  and  then 
to  Kishnaghur,  and  there  imprisoned  him  for  twenty-five  days.  And 
the  third  count  alleged  that  the  respondent  had  assaulted  and  impris- 
oned the  appellant  at  Kishnaghur,  for  thirty-four  days. 

The  respondent  pleaded  the  general  issue ;  and  also  six  special 
pleas,  justifying  the  said  several  arrests  and  imprisonments,  as  done 
by  him  as  magistrate  of  the  district  of  Nuddeah,  in  the  province  of 
Bengal,  and  of  the  Criminal  Court  of  the  same  district. 

The  appellant  joined  issue  upon  the  first  plea,  and  replied  de  inju- 
ria to  the  six  special  pleas  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Supreme  Court,  on  the 
23d  of  July,  1835,  when  several  witnesses  were  examined  on  both 
sides,  and  a  verdict  was  given  for  the  plaintiff  on  all  the  issues 
joined  in  the  action,  with  damages  to  the  amount  of  five  hundred 
sicca  rupees,  but  with  liberty  for  the  respondent  to  move  that  the 
verdict  should  be  set  aside,  and  a  nonsuit,  or  verdict  for  the  re- 
spondent, entered  instead  thereof,  upon  three  several  points  reserved, 
namely:  1st.  That  there  was  no  proof  of  the  arrest  of  the  appellant 
by  the  respondent's  order  ;  2d.  That  under  the  provisions  of  the  Stat- 
utes 21  Geo.  3,  ch.  70,  §  24,  and  53  Geo.  3,  ch.  155,  §  105,  and  the 
Bengal  Regulations  in  force  in  the  Presidency,  the  respondent  was 
not  liable  to  the  Supreme  Court  in  an  action  for  damages,  the  acts 
proved  appearing  in  evidence  to  have  been  acts  done  by  him  as  mag- 
istrate of  the  Provincial  Court  of  Kishnaghur ;  and  3d.  That  under 
the  general  issue  a  sufficient  justification  was  proved. 

A  cule  nisi  to  that  effect  was  granted  on  the  2d  of  November. 

On  the  24th  of  November,  1835,  the  several  points  reserved  were 
argued  before  the  Supreme  Court,  who  were  of  opinion  that  the 
arrest,  having  taken  place  under  the  seal  of  the  Foujdarry  Court,  and 
the  appellant  being  a  British-born  subject,  and  not  amenable  to  the 
jurisdiction  of  the  Foujdarry  Court  of  the  Zillah,  the  respondent  had 
failed  to  support  his  special  pleas.  They  were,  however,  of  opinion, 
that  under  the  general  issue,  the  respondent  was  entitled  to  avail 
himself  of  the  protection  of  the  24th  section  of  the  Statute  21  Geo. 
3,  ch.  70,  which  precluded  the  Supreme  Court  from  holding  jurisdic- 
tion in  the  action  against  the  respondent,  and  accordingly  adjudged 
that  the  verdict  should  be  entered  for  the  respondent  on  the  general 
issue,  with  costs,  and  costs  of  motion. 

From  this  judgment  the  appellant  appealed  to  her  Majesty  in 
Council. 

,  Mr.  M.  D.  Hill,  Q.  C,  and  C.  Buller,  for*the  appellant.  The  judg- 
ment of  the  Supreme  Court  cannot  stand;  they  admit  the  trespass, 
but  say  they  have  no  jurisdiction  to  try  the  question,  the  respondent 
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having  acted  in  his  magisterial  capacity,  and  not  being  amenable  to 
the  Supreme  Court.     This  is  contrary  to  law,  as  well  as  against  the 
true  construction  of  the  Acts  21  Geo.  3,  ch.  70,  and  53  Geo.  3,  ch. 
155.     The  rule  at  law  is;  that  if  an  action  be  brought  against  a 
judge  of  record,  for  an  act  done  by  him  in  his  judicial  capacity,  he 
must  plead  that  he  did  such  act  as  a  judge  of  record,  before  he  can 
avail  himself  of  such  justification.     Lord  Mansfield,  in  Mostyn  v. 
Fabrigas,  1  Cowp.  172.     The  respondent  pleaded  the  general  issue. 
Now  supposing  him  to  be  a  judge  of  record,  that  is  clearly  insuffi- 
cient ;  but  he  also  pleaded  specially,  that  the  acts  were  done  by  him 
in  his  magisterial  capacity ;  yet  the  court  held  these  pleas  were  not 
supported,  but  they  held  the  plea  of  the  general  issue  sufficient, 
under  the  21  Geo.  3,  ch.  70,  §§  2,  24.     That  act  was  passed  to 
explain  and  amend  the  previous  one  of  13  Geo.  3,  ch.  63,  under 
which  the  Supreme  Court  was  first  established.     By  the  second  sec- 
tion it  is  provided,  that  persons  impleaded  in  the  Supreme  Court,  for 
acts  done  by  order  of  the  governor-general  in  council,  may  plead 
the  general  issue.     But  the  trespass  of  the  respondent  was  not  an 
act  so  done.    The  respondent  is  a  judge  of  the  Foujdarry  Court,  and, 
according  to  the  Bengal  Regulation  I.  of  1772,  Judicial  Regs,  of  1769 
to  1792,  para.  5,  first  establishing  that  court,  but  an  officer  of  police, 
having  no  jurisdiction  over  any  but  natives ;  and  though  appointed 
by  the  governor-general  in  council,  the  acts  done  by  him  in  his 
judicial  capacity  never  can  be  construed  to  be  acts  done  by  the  order 
of  the  governor-general,  so  as  to  entitle  him  to  plead  the  general 
issue.     The  24th  section  of  the  act  recites,  that  whereas  it  is  reason- 
able to  render  the  provincial  magistrates,  as  well  native  as  British- 
born  subjects,  more  safe  in  the  execution  of  their  office,  it  is  enacted 
that  no  action  for  wrong  or  injury  shall  lie  in  the  Supreme  Court, 
against  any  person  whatsoever  exercising  a  judicial  office  in  the 
county  courts,  for  any  judgment,  decree,  or  order  of  the  said  court, 
nor  against  any  person  for  any  act  done  by  or  in  virtue  of  the  order 
of  the  said  court.     Now,  in  the  first  place,  this  clause  applies  to  the 
orders  of  the  court,  and  not  to  the  individual  acts  of  the  judge ;  and, 
in  the  next  place,  the  judgments,  orders,  or  decrees,  intended  by  the 
legislature,  are  such  as  the  judicial  officer  has  authoriJ;y  to  exercise, 
namely,  over  natives,  and  not  over  British  subjects,  who  are  not  sub- 
ject or  amenable  to  the  jurisdiction  of  the  provincial  magistrates. 
Here  the  respondent,  a  Mofussil  magistrate,  issues  a  Perwannah  for 
the  arrest  of  the  appellant,  a  British-born  subject,  without  the  oath 
of  any  party  being  taken,  without  any  charge  made,  without  any 
accusation,  or  even  accuser,  but  solely  on  hi|  own  suspicion,  drawn, 
it  may  be,  from  the  report  of  the  Darogah,  but  of  which  the  respond- 
ent is  in  utter  ignorance.     The  Act  of  21  Geo.  3,  c.  70,  was  never 
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intended  for  such  a  case  as  this,  nor  can  it  be  strained  to  meet  it, 
If  the  construction  given  by  the  Supreme  Court  to  the  24th  section 
be  correct,  the  appellant  will  be  without  redress  at  law;  he  cannot 
sue  the  respondent  in  the  district  in  which  the  acts  happened,  and 
the  native  courts  of  Sudder  and  Nizamyt  are  courts  of  appeal,  with- 
out original  jurisdiction.  The  consequence  will  be,  that  the  local 
magistrates  in  India  will  enjoy  a  protection  and  immunity  not  pos- 
sessed by  a  judge  of  the  highest  court  of  record  in  England. 

Then  it  is  said  that  the  respondent,  being  a  justice  of  the  peace, 
had  jurisdiction  under  the  53  Geo.  3,  eh.  155,  §  105  ;  but  that  clause 
applies  only  to  cases  of  arrest  of  a  party  complained  of,  after  the 
case  has  been  heard  and  decided,  and  a  fine  imposed  and  not  paid, 
and  no  property  found  within  the  district  from  which  such  fine  could 
be  levied.  The  question,  then,  is,  whether  the  respondent,  being,  as 
it  is  admitted,  a  justice  of  the  peace,  and,  as  such,  amenable  to  the 
Supreme  Court,  can  be  permitted  to  say,  that  the  act  done  by  him 
was  in  his  capacity  of  judge  of  the  Foujdarry  Court,  and  not  as  a 
magistrate,  and  that,  as  such  judge,  he  is  entitled  to  plead  the  gen- 
eral issue,  and  to  the  protection  of  the  21  Geo.  3,  ch.  70.  We  do 
not  contend  that  an  action  would  lie  against  the  respondent  acting 
within  his  jurisdiction ;  the  Statute  21  Geo.  3,  ch.  70,  protects  the 
judges  of  the  native  courts  in  India,  in  the  same  manner  as  those  of 
7  Jac.  1,  ch.  5,  21  Jac.  1,  ch.  12,  §  15,  and  42  Geo.  3,  ch.  85,  §  6,  pro- 
tect the  judges  of  our  own  courts ;  but  if  the  act  done  be  out  of  the 
jurisdiction  of  the  judge,  then  he  is  not  protected.  Bushel's  case, 
1  Mod.  119  ;  Hamond  v.  Howell,  1  Mod.  184,  and  2  Mod.  218  ;  Mil- 
ler V.  Seare,  2  W.  Black.  1141.  This  doctrine  was  admitted  in 
Dicas  V.  Lord  Brougham,  6  Carrington  &  Payne,  249,  and  formed 
the  basis  of  the  decision  in  Mostyn  v.  Fabrigas.  If  an  act  is  done 
by  a  judge  as  judge  of  record,  in  his  judicial  capacity,  then  no  action 
will  lie  against  him.  Groenvelt  v.  Burwell,  1  Lord  Raym.  454 ; 
1  Salk.  200.  But  the  Foujdarry  Court  is  not  a  court  of  record ;  it  is 
the  native  criminal  court,  created  under  the  Regulation  of  1772,  at 
the  same  period  as  the  Sudder,  which  has  been  held,  as  we  are 
instructed,  by  the  Supreme  Court  of  Calcutta,  not  to  be  a  court  of 
record.  If  a  party,  not  being  a  judge  of  a  court  of  record,  improp- 
erly grants  a  warrant,  on  which  another  is  imprisoned,  an  action  lies. 
Beardmore  v.  Carrington,  2  Wilson,  244  ;  Burdett  v.  Abbott,  14  East, 
1 ;  and  he  must  plead  specially.  Now,  though  the  warrant  is  sealed 
with  the  seal  of  the  Foujdarry  Court,  the  act  of  granting  it  was  a 
ministerial  and  not  a  judicial  act,  and,  being  an  excess  of  jurisdic- 
tion, an  action  will  lie  flir  it.  Beaurain  v.  Scott,  3  Camp.  388.  The 
distinction  between  a  ministerial  and  judicial  act  was  taken  and 
insisted  on  with  great  learning  and  ability,  in  a  case  in  the  Court  o' 
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Common  Pleas  in  Ireland.  Taaffe  v.  Doivnes,  Chief  Justice  of  the 
King's  Bench,  3  Moore,  P.  C.  36.  The  plaintiff  having  been  arrested 
upon  a  warrant  from  the  chief  justice,  brought  an  action  of  assault 
and  for  false  imprisonment,  to  which  the  defendant  pleaded  that  he 
was  Chief  Justice  of  the  King's  Bench,  and  that  as  such,  and  in  the 
course  of  his  ofHce  of  chief  justice,  issued  his  warrant.  The  plaintiff 
demurred,  because  the  defendant  did  not  justify  by  his  plea  the  issu- 
ing the  warrant,  by  setting  forth  the  causes  for  which,  as  well  as  the 
authority  under  which,  it  was  issued.  The  case  was  elaborately  ar- 
gued by  the  most  eminent  men  at  the  Irish  bar,  and  though  the  court 
gave  judgment  against  the  demurrer,  one  of  the  judges,  Mr.  Justice 
Fletcher,  being  di^entient,  yet  the  distinction  between  the  ministe- 
rial and  judicial  acts  of  a  judge,  which  formed  the  ground  of  his 
dissent,  was  not  controverted  by  the  other  judges,  who  only  held  that 
the  act  in  question  was  legal  and  could  not  be  questioned,  because 
it  was  a  judicial  act.  The  chief  justice,  however,  was  a  judge  of 
record  ;  even,  therefore,  admitting  the  case  to  have  decided  that 
a  judge  could  not  be  questioned  for  an  act  ministerial,  but  in  the 
nature  of  a  judicial  act,  that  decision  cannot  be  relied  on  here ;  for 
there  is  no  pretence  for  saying  that  the  Foujdarry  Court  is  a  court 
of  record,  or  its  judges  any  thing  higher  than  our  justices  of  the 
peace.  In  Tate  v.  Chambers,  3  Nev.  &  Man.  523,  where  a  magistrate 
committed  a  man  under  the  39  &  40  Geo.  3,  ch.  99,  §  8,  (the  Pawn- 
brokers' Act,)  for  reexamination  upon  a  charge  of  embezzlement, 
•  and  not  of  penalty,  as  provided  by  the  act,  the  magistrate  was  held 
liable  to  an  action  for  exceeding  his  jurisdiction.  The  proceeding 
of  the  respondent,  was  an  act  in  pais,  and  not  of  record,  for  which  he 
is  not  amenable  if  he  has  exceeded  his  jurisdiction;  this,  we  main- 
tain, he  clearly  has  done ;  the  judgment,  therefore,  entered  up  by  the 
Supreme  Court  for  the  respondent  on  the  general  issue  must  be 
reversed,  and  the  cause  remitted  back  to  the  court  to  assess  the 
damages  due  to  the  appellant,  for  the  wrong  and  injury  he  has  sus- 
tained. 

Mr.  Serjeant  Spankie,  Sir  William  Follett,  Q.  C,  and  Mr,  Green- 
wood, for  the  respondent.  The  actior;  of  trespass  brought  against 
the  respondent  by  the  appellant  was  not  sustainable  in  the  Supreme 
Court,  for  two  reasons :  first,  because  the  respondent,  acting  bona 
fide  in  the  execution  of  his  office  as  magistrate  of  the  Foujdarry 
Court,  in  a  case  within  the  jurisdiction  of  that  court,  is  protected  by 
the  Statutes  21  Geo.  3,  ch.  70,  §§  2,  24,  and  53  Geo.  3,  ch#155, 
§  105 ;  and  secondly,  because  it  did  not  appear  upon  the  trial,  nor 
was  there  any  ground  for  the  court  to  presume,  that  the  respondent 
had  any  notice  of  the  fact,  or  any  reason  to  suppose  that  the  appel- 
25* 
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lant  was  not  a  native,  and,  as  such,  amenable  to  the  jurisdiction  of 
the  Foujdarry  Court.  The  sections  2  and  24  of  the  21  Geo.  3,  ch. 
70,  must  be  taken  together.  The  latter  provides  that  no  action  shall 
lie  in  the  Supreme  Court  against  any  person  whatsoever  exercising 
a  judicial  office  in  the  country  courts,  for  any  judgment,  decree,  or 
order  of  the  said  court ;  and,  by  the  former,  any  person  impleaded 
in  the  Supreme  Court  for  any  act  done  by  order  of  the  governor- 
general  in  council,  may  plead  the  general  issue.  Now  it  is  admitted 
that  the  parties  engaged  in  thfe  riot  were  natives,  and,  as  such,  amen- 
able to  the  jurisdiction  of  the  native  courts.  The  appellant  was  the 
exception;  he,  it  seems,  was  an  European  and  a  British  subject. 
But  how  was  Mr.  Halket  to  know  that  circumstance  ?  His  name 
would  not  necessarily  import  the  fact.  He  might  be  half-caste.  It 
is  clear  that  he  was  engaged  with  others,  who  were  amenable  to  the 
jurisdiction  of  the  Foujdarry  Court,  in  a  common  breach  of  the  law ; 
when,  therefore,  he  was  apprehended,  if  he  intended  to  avail  himself 
of  his  privilege  as  a  British  subject,  he  should  have  moved  for  a  war- 
rant to  be  discharged.  That  would  have  been  the  course  here  ;  and 
if  he  had  that  remedy,  can  he  lay  by,  and  then  bring  his  action  ? 
But  if  a  magistrate  acts  bond  fide,  he  is  protected  against  all  unin- 
tentional errors;  that  is  the  principle  upon  which  all  the  acts  of  par- 
liament for  their  protection  are  framed,  and  the  decisions  of  the 
courts  are  in  accordance  with  that  principle.  Weller  v.  Toke,  9  East, 
364 ;  Beechey  v.  Sides,  9  Barn.  &  Cr.  806 ;  Price  v.  Messenger,  < 
2  Bos.  &  Pul.  158.  The  7  Jac.  1,  ch.  5,  made  perpetual  by  21  Jac.  ' 
1,  ch.  12,  first  enabled  an  officer,  impleaded  for  the  execution  of  his 
office,  to  plead  the  general  issue.  By  the  42  Geo.  3,  ch.  85,  §  6,  this 
provision  was  extended  to  all  persons  having,  holding,  or  exercising 
public  employment  in  or  out  of  the  kingdom,  and  who,  by  law,  are 
empowered  to  commit  persons  to  safe  custody;  so  that,  independent 
of  the  statute  21  Geo.  3,  ch.  70,  the  respondent,  being  a  person  hav- 
ing legal  authority  to  commit,  if  sued  in  this  court,  might  have 
pleaded  the  general  issue.  But  it  is  said  that  this  arrest  of  the 
appellant  was  not  within  the  intent  or  meaning  of  21  Geo.  3,  ch.  70. 
The  instrument  of  arrest  is  a  Perwannab,  which  is  something  more 
than  a  warrant ;  for  it  sets  forth  the  report  of  the  Darogah  on  which 
it  is  founded,  and  then  proceeds  to  order  the  arrest  of  the  parties 
implicated  in  the  riot,  who  are  to  be  detained  until  the  arrival  of  the 
presence,  that  is,  the  judge,  and  not  brought,  as  would  be  the  case 
here,  immediately  before  him  for  examination.  It  is  an  order,  and 
beir^  sealed  with  the  seal  of  the  court,  must  be  taken  to  be  an  order 
of  the  court,  and,  as  such,  is  precisely  within  the  24th  section  of  the. 
Act  21  Geo.  3,  oh.  70.  Then  is  Mr.  Halket  liable  to  an  action  of 
trespass,  for  excess  of  jurisdiction  in  a  matter  over  which  he  had 


LEADING  CEIMINAL  CASES.  ,295 

Justices  of  the  Peace  —  Liability  of,  to  an  Action. 

already,  as  respected  the  natives,  jurisdiction,  without  notice!  of  the 
appellant's  character  of  a  British  subject  ?  That  is  contrary  to  the 
principle  of  all  the  cases.  If  a  judge  having  jurisdiction  exceed  it 
by  mistake,  no  action  can  be  maintained  against  him.  Gwynn  v. 
Poole,  Lutch.  937;  Truscott  v.  Carpenter,  Lord  Raym.  229;  Lowther 
V.  Earl  of  Radnor,  8  East,  113.  In  Dicas  v.  Lord  Brougham  there 
was  no  special  plea ;  the  plea  of  the  general  issue  was  held  suffi- 
cient. If  there  is  a  general  law,  as  an  act  of  parliament,  the  court 
are  bound  to  take  notice  of  it ;  it  need  not  be  pleaded  in  abatement ; 
that  was  settled  in  Parker  v.  Elding,  1  East,  359,  and  has  been  fol- 
lowed by  West  v.  Turner,  6  Add.  &  Ell.  614.  The  effect  of  revers- 
ing the  judgment  of  the  Supreme  Court  would  be  to  allow  actions 
to  be  brought  against  individual  judges  for  the  acts  of  the  court; 
that  is  plainly  contrary  to  every  dictum  and  decision  to  be  found. 
The  judgment,  therefore,  of  the  court  below  must  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

Mr.  Eillyin  reply.  The  construction  put  upon  the  21  Geo.  3,  ch. 
70,  is  inconsistent  with  the  provisions  of  the  act  itself.  It  is  con- 
tended that,  by  the  24th  section,  judicial  officers  are  indemnified 
from  any  proceedings  in  respect  of  acts  done  by  them  as  such  ;  but 
the  two  succeeding  sections  provide  for  the  case  of  informations 
being  brought  against  them  for  corrupt  acts.  The  argument  puts 
them  too  high.  They  may  be  indicted  ;  is  that  consistent  with  their 
being  judges  of  record,  and,  as  such,  protected  ?  The  judges  of  the 
Court  of  Record  here  can  only  be  proceeded  against  by  impeach- 
ment ;  they  are  amenable  to  parliament  alone  for  their  acts.  Are 
the  judges  of  the  Foujdarry  Court  in  India  on  the  same 'footing? 
In  the  53  Geo.  3,  ch.  155,  §  105,  the  local  courts  are  described  as 
established  by  the  East  India  Company ;  they  are  not  king's  courts, 
in  the  sense  of  the  superior  courts  here ;  and,  if  not  king's  courts, 
then  they  have  only  a  local  and  limited  jurisdiction,  and  their  judges 
must  be  accountable  for  any  excess  in  the  exercise  of  it.  If  a  judge 
acts  in  a  matter  or  subject  in  which  he  has  no  jurisdiction,  he  is 
liable  to  an  action ;  but  if  he  has  jurisdiction,  though  he  proceed 
erroneously,  no  action  will  lie.  That  was  the  distinction  taken  in 
the  Marshalsea  case,  10  Co.  Rep.  69,  76,  2d  Res.,  and  by  Holt,  C.  J., 
in  Groenvelt  v..  Burwell;  by  Powell,  B.,  in  Gwynn  y.  Poole ;  and 
by  De  Grey,  C.  J.,  in  Miller  v.  Seare,  2  W.  Black.  1145 ;  and  was 
the  foundation  of  the  more  modern  case  of  Ackerley  v.  Parkinson, 
3  Maule  &  Sel.  411.  The  argument,  that  the  respondent  had  juris- 
diction over  natives,  cannot  be  carried  to  give  him  any  over  British 
subjects,  who  are  expressly  exempted  from  the  operation  of  the 
native  courts.     The  arrest  of  the  appellant  was  not  a  judicial  act  or 
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founded  on  any  judicial  proceeding.  The  respondent  had  no  right 
to  do  more  than  issue  a  summons,  and  immediately  he  found  that 
the  appellant  was  a  British  subject,  he  must  have  been  discharged. 
He  began  by  exceeding  his  authority  as  a  magistrate,  acting  judi- 
cially when  he  ought  only  to  have  acted  ministerially ;  and  proceed- 
ing summarily,  when  he  ought  first,  at  least,  to  have  inquired  and 
ascertained  that  he  had  jurisdiction  to  act  at  all.  He  is,  therefore, 
not  entitled  to  any  privilege,  and  ought  not  to  be  screened  from  the 
consequences  of  his  own  deliberate  act. 

Mr.  Baron  Parke.  The  material  question  in  this  case  is,  whether 
the  defendant,  being  a  judge  of  the  Foujdarry  Court  of  the  Zillah  of 
Nuddeah,  was,  in  that  character  entitled  to  the  protection  of  the  21 
Geo.  3,  ch.  70,  §  24,  for  issuing  his  order,  or  Perwannah,  and  for 
what  was  done  in  obedience  to  it. 

This  section  is  as  follows  :  —  And  whereas  it  is  reasonable  to  ren- 
der the  provincial  magistrates,  as  well  natives  as  British  subjects, 
more  safe  in  the  execution  of  their  office,  be  it  enacted,  That  no 
action  for  wrong  or  injury  shall  lie  in  the  Supreme  Court  against 
any  person  whatsoever,  exercising  a  judicial  office  in  the  country 
courts,  for  any  judgment,  decree,  or  order  of  the  said  court,  nor 
against  any  person  for  any  act  done  by  or  in  virtue  of  the  order  of 
the  said  court." 

Three  meanings  may  be  attributed  to  this  clause. 

1st.  It  may  mean  that  no  action  should  lie  against  one  exercising 
a  judicial  office  in  the  country  courts,  for  any  judgment,  decree,  or 
order  of  the  court,  whether  in  a  matter  in  which  the  court  had  a 
jurisdiction  or  not,  or  whether  the  judge  wilfully  and  knowingly  gave 
judgment,  or  made  an  order,  in  a  matter  out  of  his  jurisdiction  or 
not ;  so  that  the  fact  of  the  existence  of  a  judgment,  decree,  or  order, 
should  preclude  all  inquiry. 

2d.  It  may  mean  to  protect  the  judge  only  where  he  gives  judg- 
ment, or  makes  an  order,  in  the  bond  fide  exercise  of  his  office,  and 
under  the  belief  of  his  having  jurisdiction,  though  he  may  not  have 
any. 

3d.  The  object  may  have  been  to  put  the.  judges  of  the  native 
courts  on  the  footing  of  judges  of  the  superior  courts  of  record,  or 
courts  having  similar  jurisdiction  to  the  native  courts  here,  protect- 
ing them  from  actions  for  things  done  within  their  jurisdiction, 
though  erroneously  or  irregularly  done,  but  leaving  them  liable  for 
things  done  wholly  without  jurisdiction. 

It  seems  to  us,  that  the  first  of  these  constructions  is  inadmissible. 
It  never  could  have  been  intended  to  give  such  unlimited  power  to 
the  judges  of  the  native  cour,ts  ;  and  reason  p9ints  out  that  the  gen- 
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eral  words  of  the  clause  must  be  qualified  in  the  manner  stated  in 
one  of  the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right  mode,  and  that  the  true  mean- 
ing of  the  section  in  question  was  to  put  the  judges  of  the  native 
courts  of  justice  on  the  same  footing  as  those  of  English  courts  of 
similar  jurisdiction.  There  seems  no  reason  why  they  should  be 
more  or  less  protected  than  English  judges  of  general  or  limited 
jurisdiction,  under  the  like  circumstances.  To  give  them  an  exemp- 
tion from  liability,  when  acting  bond  fide  in  cases  in  which  they  had, 
though  mistakenly,  acted  without  jurisdiction,  would  be  to  place 
them  on  a  better  footing  than  English  judges  or  magistrates,  and  to 
leave  the  injured  individual  wholly  without  civil  remedy ;  for  Eng- 
lish judges,  when  they  act  wholly  without  jurisdiction,  whether  they 
may  suppose  they  had  it  or  not,  have  no  privilege  ;  and  the  justices 
of  the  peace,  whether  acting  as  such  or  in  their  judicial  character,  in 
cases  of  summary  conviction,  have  no  other  than  that  of  having 
notice  of  action,  a  limitation  of  time  for  bringing  it,  a  restriction  as 
to  venue,  the  power  of  tendering  amends,  and  of  pleading  the  general 
issue,  with  certain  advantages  as  to  costs. 

This  construction  is  that  contended  for  by  the  appellant,  and  to 
that  extent  we  think  that  the  appellant  is  right.  But  in  applying 
that  rule  to  the  facts  in  evidence  in  the  present  case,  we  think  that 
enough  does  not  appear  to  make  the  defendant  a  trespasser. 

We  must  consider  the  defendant  as  being  in  the  same  situation 
as  a  criminal  judge  in  this  country,  with  the  qualification,  that  he 
had  no  jurisdiction  over  one  particular  class,  namely,  the  European- 
born  subjects  of  the  British  crown  ;  and  the  question  is,  whether  he 
is  liable  to  an  action  of  trespass  for  causing  the  plaintiff  to  be  ar- 
rested, he  being,  in  reality,  exempt  from  his  jurisdiction. 

If  the  particular  character  of  the  plaintiff  be  not  taken  into  con- 
sideration, and  if  the  case  be  treated  as  if  he  had  been  a  native  sub- 
ject, there  is  no  doubt  that  the  defendant  would  have  been  protected; 
for  it  is  not  merely  in  respect  of  acts  in  court,  acts  sedente  curid, 
that  an  English  judge  has  an  immunity,  but  in  respect  of  all  acts  of 
a  judicial  nature,  as  was  decided  in  the  case  of  Taaffe  v.  Dowries,  3 
Moore,  P.  C.  36,  and  an  order  under  the  seal  of  the  Foujdarry  Court, 
to  bring  a  native  into  that  court,  to  be  there  dealt  with  on  a  criminal 
charge,  is  an  act  of  a  judicial  nature,  and,  whether  there  was  any  irre- 
gularity or  error  in  it  or  not,  would  be  dispunishable  by  ordinary  pro- 
cess at  law.  But  the  protection  would  clearly  not  extend  to  a  judicial 
act  done  wholly  without  jurisdiction  ;  and  it  is  contended  that  this 
order,  with  reference  to  a  British-born  person,  is  altogether  without 
jurisdiction,  because  such  person  was  not  answerable  to  the  general 
jurisdiction  of  the  court ;  and  the  special  jurisdiction  given  by  the 
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53  Geo.  3,  ch.  155,  §  105,  did  not  warrant  the  mode  of  proceeding  in 
this  ease,  there  being  no  information  or  complaint  by  a  native  ;  nor  did 
that  section  of  the  statute  authorize  imprisonment  in  the  first  instance. 

But  the  answer  to  the  objection  to  the  defendant's  jurisdiction, 
founded  on  the  European  character  of  the  plaintiff,  is,  that  it  does 
not  appear  distinctly  in  the  evidence,  upon  which  alone  we  are  to 
act,  whatever  our  suspicions  may  be,  that  the  defendant  knew  or 
had  such  information,  as  that  he  ought  to  have  known  of  that  fact; 
and  it  is  well  settled  that  a  judge  of  a  court  of  record  in  England, 
with  limited  jurisdiction,  or  a  justice  of  the  peace,  acting  judicially, 
with  a  special  and  limited  authority,  is  not  liable  to  an  action  of 
trespass  for  acting  without  jurisdiction,  unless  he  had  the  knowledge 
or  means  of  knowledge  of  which  he  ought  to  have  availed  himself, 
of  that  which  constitutes  the  defect  of  jurisdiction.  Thus,  in  the 
elaborate  judgment  of  Mr.  Baron  Powell,  in  Gwynn  v.  Poole,  Lutw. 
App.  1566,  it  is  laid  down,  that  a  judge  of  a  court  of  record  in  a 
borough  was  not  responsible  as  a  trespasser,  unless  he  was  cognizant 
that  the  cause  of  action  arose  out  of  the  jurisdiction,  or,  at  least, 
that  he  might' have  been  cognizant  but  for  his  own  fault ;  which  last 
proposition  Mr.  Baron  Powell  illustrates  by  a  reference  to  the  case 
of  the  Marshalsea  Court,  which  had  jurisdiction  only  in  certain  cases 
where  the  king's  servants  were  parties,  who,  being  all  enrolled,  the 
judge  ought  to  have  had  a  copy  of  the  enrolment,  and  so  would 
have  known  the  character  of  the  parties.  It  is  true,  says  Mr.  Baron  , 
Powell,  (speaking  of  the  case  of  a  borough  court,)  that  the  cause  of 
action  does  not  arise  within  the  jurisdiction  of  the  court,  as  it  ought 
to  do  ;  but  as  the  judge  cannot  know  that,  except  by  the  plaintiff  or 
defendant,  until  he  knows  it,  the  rule  shall  be  in  this  case,  as  in 
others,  "  ignorantia  facti  excusat."  Mr.  Baron  Powell  lays  down 
the  same  rule  as  to  a  party;  but  his  opinion  in  that  respect  is  disap- 
proved of  by  Lord  Chief  Justice  Willes,  in  Moraria  v.  Sloper,  Willes, 
35,  but  not  so  far  as  it  relates  to  a  judge  or  officer. 

The  like  rule  has  been  followed  in  the  case  of  magistrates  acting 
under  the  special  powers  of  acts  of  parliament,  who  are  not  liable  as 
trespassers,  if  they  have  jurisdiction  to  inquire  into  the  facts  stated 
before  them,  and  nothing  appears  on  one  side  or  the  other,  to  show 
their  want  of  jurisdiction.  Fike  v.  Carter,  3  Bingham,  78  ;  Lowther 
V.  Earl  of  Radnor,  8  East,  113.  It  is  clear,  therefore,  that  a  judge 
is  not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  knew,  or 
ought  to  have  known,  of  the  defect ;  and  it  lies  on  the  plaintiff,  in  , 
every,  such  case,  to  prove  that  fact. 

In  the  case  now  under  consideration,  it  does  hot  appear  from  the 
evidence  in  the  case,  that  the  defendant  was  at  any  time  informed 
of  the  European  character  of  the  plaintiff,  or  knew  it  before,  or  had 
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such  information  as  to  make  it  incumbent  on  him  to  ascertain  that 
fact.  The  point,  therefore,  which  is  contended  for  by'the  plaintiff, 
does  not  arise;  and  it  is  unnecessary  to  determine  whether,  if  dis-  ' 
tinct  notice  had  been  given  by  the  plaintiff  to  the  defendant,  or  proof 
brought  forward  that  the  defendant  was  well  acquainted  with  the 
fact  of  his  being  British-born,  the  defendant  would  have  been  pro- 
tected in  this  case,  as  being  in  the  nature  of  a  judge  of  record,  act- 
ing irregularly  within  his  general  jurisdiction,  or  liable  to  an  action 
of  trespass,  as  acting  by  virtue  of  a  special  and  limited  authority, 
given  by  the  statute,  which  was  not  complied  with,  and  therefore 
altogether  without  jurisdiction. 

The  only  doubt  their  lordships  have  had  in  the  consideration  of 
this  case  is,  whether  the  evidence  was  sufficient  to  show  that  the 
defendant  knew  or  ought  to  have  known  that  the  plaintiff'  was  a 
British-born  subject.  They  have  had  none,  that  it  was  competent 
for  the  defendant  to  give  his  defence  in  evidence  under  the  general 
issue,  by  force  of  the  statute  42  Geo.  3,  ch.  85,  §  6,  if  not  at  common 
law.i 

"  The  principle  at  law,"  said  Fox,  J.,  I  think  myself  called  upon,  in  assertion  of 
in  Taaffe  v.  Dowries,  3  Moore,  P.  C.  51,  this  principle,  so  vitally  necessary  to  the 
•"of  exemption  from  being  sued  for  mat-  administration  of  justice,  to  Maintain  it  in 
ters  done  by  judges  in  their  judicial  capa-  such  a  manner,  as  may  be  requisite  to 
city,  is  of  great  importance.  It  is  neces-  give  it  full  effect  and  operation ;  still, 
sary  to  the  free  and  impartial  administra-  however,  not  trenching  in  any  manner  on 
tion  of  justice,  that  the  persons  adminis-  the  rights  of  the  subject,  which  this  prin- 
tering  it  should  be  uninfluenced  by  fear  ciple  is  intended  to  protect ;  not  to  injure 
and  unbiassed  by  hope.  Judges  have  not  or  infringe.  It  appears  to  be  most  neces- 
been  invested  with  this  privilege  for  their  sary  that  a  judge  administering  justice 
own  protection  merely ;  it  is  calculated  shall  not  be  liable  to  answer  for  acts  done 
for  the  benefit  of  the  people,  by  ensuring  judicially  by  him,  by  the  way  of  action  or 
to  them  a  calm,  steady,  and  impartial  ad-  prosecution  ;  —  they  are  only  answerable 
ministration  of  justice ;  it  is  a  principle  for  their  judicial  conduct  in  the  high 
coeval  with  the  law  of  the  land,  and  the  Court  of  Parliament ;  and  without  the  ex- 
dispensation  of  justice  in  this  country ;  istence  of  this  principle,  it  is  utterly  im- 
and  is  founded  on  the  very  frame  of  the  possible  that  there  could  be  such  a  dispen- 
Constitution  ;  it  is  to  be  met  with  in  the  sation  of  justice,  as  would  have  the  effect 
earliest  books  of  law ;  and  has  been  con-  of  protecting  the  lives  or  property  of  the 
tinned  down  to  the  present  time,  without  subject.  A  judge  must  —  a  judge  ought 
one  authority  or  dictum  to  the  conj^ry,  to  be/uninfluenced  by  any  personal  con- 
that  I  have  been  enabled  to  find.     .     .     .  sideration  whatsoever  operating  upon  his 


i  See  also  the  case  of  Miller  v.  Hope,  2  Shaw,  App.  Cas.  125,  where  it  was  held  by 
the  House  of  Lords,  (aflS.rming  the  judgment  of  the  Court  of  Session  in  Scotland,) 
that  an  action  of  damages  is  not  competent  against  a  supreme  judge,  for  a  censure 
passed  by  him,  while  acting  in  his  judicial  capacity,  on  a  counsel  practising  at  the  bar, 
and  engaged  in  the  cause  then  before  the  court,  although  it  wais  alleged  that  the  cen- 
sure had  been  made  injuriously,  and  from  motives  of  private  malice. 
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mind,  when  Le  is  hearing  a  discussion 
concerning  the  Trights  of  contending  par- 
ties; otherwise,  instead  of  hearing  them 
abstractedly,  a  coqSiderable  portion  of  his 
attention  must  be  devolved  to  himself. 
There  is  something  so  monstrous  in  the 
contraiy  doctrine,  that  it  would  Jtoison 
the  very  source  of  justice,  and  introduce 
a  system  of  servility,  utterly  inconsistent 
with  the  constitutional  independence  of 
the  judges, — an  independence  which  it 
has  been  the  work  of  ages  to  establish,  and 
would  be  utterly  inconsistent  with  the 
preservation  of  the  rights  and  liberties  of 
the  subject." 

This  freedom  from  action  and  question  at 
the  suit  of  an  individual,it  has  likewise  been 
observed,  is  given  by  the  law  to  the  judges, 
not  30  much  for  their  own  sake  as  for  the 
sake  of  the  public,  and  for  the  advance- 
ment of  justice,  that,  being  free  from 
actions,  they  may  be  free  in  thought  and 
independent  in  judgment,  as  all  who  are 
to  administer  justice  ought  to  be;  and  it 
is  not  to  be  supposed  beforehand,  that 
those  who  are  selected  for  the  administra- 
tion of  justice  will  make  an  ill  use  of  the 
authority  vested  in  them.  Even  inferior 
justices,  and  those  not  of  record,  cannot 
be  called  in  question  for  an  eiTor  in  judg- 
ment, so  long  as  they  act  within  the 
bounds  of  their  jurisdiction.  In  the  im- 
perfection of  human  nature,  it  is  better 
even  that  an  individual  should  occasion- 
ally suffer  a  wrong,  than  that  the  general 
course  of  justice  should  be  impeded  and 
fettered  by  constant  and  perpetual  re- 
straints and  apprehensions  on  the  part  of 
those  who  are  to  administer  it.  Corrup- 
tion is  quite  another  matter ;  so  also  are 
neglect  of  duty  and  misconduct.  Per  Lord 
Tenterden,  C.  J.,  in  Oarnett  v.  Ferrand, 
6  Barnewall  &  Cresswell,  625,  626. 

Judges  and  magistrates  are  responsible 
to  the  government  from  which  they  derive 
their  authority,  but  not  to  individuals,  for 


the  negligent  performance  or  wilful  vio- 
lation of  official  duty.  They  are  liable  to 
impeachment  for  corruption  or  other  mis- 
conduct ;  but  are  exempt  from  answering 
in  private  actions  for  acts  done  in  the 
course  of  the  administration  of  justice, 
where  they  have  jurisdiction  of  the  cause, 
and  of  the  party  to  be  affected  by  the  de- 
cision. Per  Merrick,  J.,  in  Wells  v.  Ste- 
vens, 2  Gray,  119.  And  see  per  Shaw, 
C.  J.,  in  Pratt  v.  Gardner,  2  Gushing, 
68-70. 

An  action,  or  an  indictment,  then,  does 
not  lie  against  magistrates  and  persons 
having  a  limited  authority,  acting  judi- 
cially in  a  jnatter  within  the  scope  of  their 
jurisdiction,  however  erroneous  their  de- 
cisions, or  corrupt  and  malicious  their 
motives.'  Yates  v.  Lansing,  5  Johnson, 
282 ;  9  Johnson,  395 ;  Cunningham  v. 
Bucklin,  8  Cowen,  1 78  ;  Briggs  v.  Ward- 
well,  10  Massachusetts,  358,  Band's  note; 
Taaffe  v.  Downes,  3  Moore,  P.  C.  36; 
Doswell  V.  Impey,  1  Barnewell  &  Cress- 
well,  169,  170  ;  Phelps  v.  Sill,  1  Day,  315,, 
329. 

This  rule  has  been  illustrated  in  a  vari- 
ety of  cases.  Thus,  an  action  does  not  lie 
against  a  justice  of  the  peace,  for  an  error' 
,  of  judgment  in  taking  a  recognizance  to 
prosecute  an  appeal  in  a  form  not  author- 
ized by  law,  and  therefore  invalid,  Chick- 
ering  v.  Robinson,  3  Cushing,  543  ;  nor 
for  demanding  excessive  bail,  Evans  v. 
Foster,  1  New  Hampshire,  374;  nor  for 
putting  the  defendant  on  trial,  in  a  crim- 
inal case,  without  allowing  him  an  oppor- 
tunity to  obtain  witnesses  and  proofs  favor- 
able to  him,  and  also  to  obtain  counsel  to 
advise  and  assist  him.  Pratt  v.  Gardner,  2 
Cushing,  63.  The  principle  upon  wliioh 
these  and  similar  cases  turn  is  very  sim- 
ple ;  the  difficulty  is  always  found  in 
applying  it. 

But,  on  the  other  hand,  justices  of  the 
peace  have  always  been  held  responsible 


1  In  Gregory  v.  Brdwn,  4  Bibb,  28,  Boyle,  C.  J.,  said  :  "  "Where  a  magistrate  acts  judicially 
upon  a  subject  within  his  jurisdiction,  though  ho  should  act  illegally  or  erroneously,  he  can- 
not be  made  liable  for  any  damage  sustained  by  his  conduct,  unless  he  has  acted  from  im- 
pure or  corrupt  motives."  In  South  Carolina,  a  justice  may  be  indicted  for  corrupt  or 
oppressive  conduct.  ITie  State  v.  Johnson,  2  Bay,  385  ;  Lining  v.  Bentham,  2  Bay,  1 .  See 
Brodie  v.  Ruiledge,  2  Bay,  69, 
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to  individuals,  in  civil  suits,  for  all  the  in- 
jurious consequences  arising  from  every 
illegal  act  they  may  have  done,  either  in 
the  adjudication  of  causes  of  which  they 
had  no  jurisdiction,  or  in  the  exercise  of 
their  ministerial  powers,  or  in  the  dis- 
charge of  their  ministerial  duties.  Thus, 
if  a  justice  of  the  peace  renders  judgment 
and  issues  execution  after  his  jurisdiction 
has  ceased,  he  is  liable  for  an  arrest  made 
by  virtue  of  such  execution.  Spencer  v. 
Perry,  17  Maine,  413.  See  Dyer  v.  Smith, 
12  Connecticut,  384.  So  if  he  issues  a 
warrant  against  a  person,  as  the  father  of 
a  bastard  child,  no  complaint  having  been 
made  to  authorize  it.  Poulk  v.  Slocum, 
3  Blackford,  421.  And  a  justice  of  the 
peace,  who  issues  an  execution,  contain- 
ing a  command  to  arrest  the  body  of  the 
judgment  debtor,  and  an  attorney  who 
procures  such  execution  to  be  issued,  and 
causes  the  debtor  to  be  arrested  thereon, 
in  a  case  in  which  both  know  that  the  law 
prohibits  such  arrest  or  the  issuing  of  such 
an  execution,  are  jointly  liable  to  the  debtor 
in  trespass.  Sullivan  v.  Jones,  2  Gray,  570. 
Merrick,  J.,  said  :  "  When,  in  the  progress 
of  a  suit,  a  final  judgment  has  been  ren- 
dered, there  can  remain  no  further  ju- 
dicial duty  to  be  performed.  The  court 
or  magistrate  has  then  no  longer  a  ques- 
tion upon  which  to  deliberate,  or  a  cause 
between  contending  parties  to  decide. 
Nothing  is  left  to  be  done  but  to  carry  the 
judgment  into  effect.  That,  under  our 
law,  is  accomplished  by  means  of  an  ex- 
ecution. It  was  early  determined  by  this 
court  that  the  issuing  of  such  execution 
by  a  justice  of  the  peace  was  merely  a 
ministerial  act;  and  in  a  particular  in- 
stance, where  puch  process  was  issued 
erroneously,  the  magistrate  was  held  re- 
sponsible in  damages  for  the  commitment 
to  prison  of  a  party  under  it.  Briggs  v. 
Wardwell,  10  Massachusetts,  356.  This 
decision  has  never  been  brought  into 
question ;  but,  ever  since  it  was  made,  has 
_  been  acquiesced  in  and  respected.  Blancli- 
ard  v.  Waters,  10  Metcalf,  185.  The  case 
oi Kendall  v.  Powers,  4  Metcalf,  553,  may 
be  cited  as  an  instance  in  which  the  doc- 
trine laid  down  in  Briggs  v.  Wardwell, 
that  a  magistrate  is  liable  to  a  party  in  a 
VOL..  II.  26 


civil  action  for  damages  resulting  to  him 
from  the  illegal  issuing  of  a  final  process 
upon  a  judgment  rendered,  was  consid- 
ered, both  by  the  counsel  of  the  parties, 
and  by  the  court,  so  familiarly  and  firmly 
established,  that  it  was  not  even  adverted 
to  as  presenting  any  possible  question  for 
inquiry  or  debate." 

In  Massachusetts,  in  a  very  recent  case, 
it  was  held  that  the  power  of  justices  of 
the  peace  to  punish  for  contempt  persons 
duly  summoned  to  testify  before  them, 
who  fail  or  neglect  to  appear,  without  rea- 
sonable cause,  is  only  incidental  and  aux- 
iliary to  the  trial  of  the  cause  in  which  the 
witnesses  were  summoned,  and  cannot  be 
legally  exercised,  except  during  the  pen- 
dency of  such  causfi ;  that  after  its  final 
disposition  by  a  judgment,  the  authority 
to  punish  such  contempt  ceases.  Clarke 
V.  May,  2  Gray,  410.  In  this  case  the 
defendant,  a  justice  of  the  peace  proceeded 
to  punish  contempt  of  this  kind  by  a  sepa- 
rate and  independent  proceeding.  He 
was  held  to  be  guilty  of  an  excess  of  juris- 
diction, which  rendered  him  liable  as  a 
trespasser  to  the  party  injured.  And  see 
The  State  v.  Applegate,  2  McCord,  110; 
Lining  v.  Bentham,  2  Bay,  1 ;  The  State  v. 
Johnson,  2  Bay,  385  ;  Richmond  v.  Dayton, 
10  Johnson,  393. 

There  is  an  important  qualification  to 
the  rule  under  consideration,  which  is 
clearly  and  accurately  stated  in  the  text, 
by  Mr.  Baron  Parke,  and  by  Mr.  Justice 
Bigelow  in  the  recent  case  of  Clarke  v. 
May,  2  Gray,  410,  412 ;  "  That  judges  and 
magistrates  cannot  bo  held  liable  in  tres- 
pass for  acting  without  jurisdiction,  or  for 
exceeding  the  limits  of  their  authority, 
where  the  defect  or  want  of  jurisdiction  is 
occasioned  by  some  facts  or  circumstances 
applicable  to  a  particular  case  of  which 
the  judge  or  magistrate  had  neither  knowl- 
edge nor  the  means  of  knowledge.  In 
other  words,  if  the  want  of  jurisdiction 
over  a  particular  case  is  caused  by  matters 
of  fact,  it  must  be  made  to  appear  that 
they  were  known,  or  ought  to  have  been 
known,  to  the  judge  or  magistrate,  in 
order  to  hold  him  liable  for  acts  done 
without  jurisdiction.  Otherwise  the  maxim 
Ignorantia    facti    excusat    applies."      In 
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Clarice  v.  May,  ubi  supra,  this  qualifica- 
tion was  applied  to  the  case  of  a  justice  of 
the  peace,  who,  after  finally  disposing  of 
a  cause  tried  before  him,  committed  a 
witness  to  prison  for  contempt  at  the  trial. 
It  was  held,  that  he  was  liable  to  an  action 
by  the  witness,  as  he  was  cognizant  of  all 
the  facts  which  constituted  the  defect  of 
jurisdiction  in  the  proceedings  against  the 
witness.  And  see  Pike  v.  Carter,  3  Bing- 
ham, 78  ;  10  Moore,  376  ;  Lowllier  v.  Earl 
of  Radnor,  8  East,  113;  Baylis  v.  Strick- 
land, 1  Scott,  ST.  R.  540 ;  Fernletj  v. 
Worthington,  1  Scott,  N.  K.  432. 

No  action  lies,  although  the  magistrate 
was  not  duly  qualified  to  act.  The  Mar- 
gate Pier  Company  v.  Hannam,  3  Barne- 
wall  &  Alderson,  266,  (1819.)  Although 
this  decision  turned  upon  the  construction 
of  a  statute,  still  the  reasoning  of  the  court 
gives  it  a  general  importance,  and  an  ap- 
plication to  a  large  class  of  cases.  Abbott, 
C.  J.,  delivered  the  judgment  of  the  court. 
The  question  arises  in  this  manner  :  "  By 
an  act  of  51  Geo.  3,  ch.  36,  his  majesty  is 
authorized  to  issue  a  commission,  to  be 
directed  to  certain  persons  to  be  therein 
named,  constituting  them  to  be  justices  of 
the  peace  within  and  throughout  the  lib- 
erties of  the  cinque  ports,  and  investing 
them  with  the  same  power  and  authority 
as  belongs  to  any  mayor,  bailiff,  or  jurat, 
to  exercise  within  the  liberties  of  the  town 
whereof  he  is'  mayor,  bailifi",  or  jurat, 
'And  from  and  after,'  (these  are  the  words 
of  the  statute,)  '  such  commission  or  com- 
missions shall  have  so  issued,  all  persons, 
and  every  person  named  in  any  such  com- 
mission or  commissions,  shall  be  and  they 
and  each  of  them  is  and  are  hereby  de- 
clared to  be  justices  and  a  justice  of  the 
peace  within  and  throughout  the  liberties 
of  the  cinque  ports,  and  invested  with  the 
same  power  and  authority  within  and 
throughout  the  same,'  as  belongs  to  any 
mayor,  bailiff,  or  jurat  within  his  port  or 
town.  By  the  third  section  of  this  act  it 
is  provided  and  enacted,  '  That  no  person 
or  persons  to  be  named  in  such  commis- 
sion shall  be  thereby,  or  by  this  act,  au- 
thorized to  act  as  a  justice  of  the  peace, 
unless  he  shall  have  such  qualification  as 
will  authorize  him  to  act  for  a  county,  and 


unless  he  shall  have  taken  and  subscribed 
the  oaths,  and  delivered  in  at  some  gen- 
eral sessions  to  be  holden  in  some  one  of 
the  cinque  ports,  the  certificate  respec- 
tively required  to  be  taken  and  subscribed 
and  delivered  in  by  persons  qualifying 
themselves  to  act  for  counties.'  The  de- 
fendant, Dyson,  had  taken  the  oaths  under 
a  writ  of  dedimus  potestatem,  but  he  had 
omitted  to  deliver  a  certificate,  or  take 
any  oath  at  any  general  sessions  in  any 
one  of  the  cinque  ports ;  and  upon  this 
omission  the  objection  to  the  validity  of 
his  acts  as  a  justice  was  grounded. 

"  We  are  of  opinion,  that,  notwithstand- 
ing this  omission,  his  acts  as  a  justice,  in 
the  matters  in  question,  were  valid.  An 
objection  of  the  same  nature  may  happen 
to  arise  in  some  cases  of  persons  acting  as 
justices  for  counties  at  large ;  and  this 
gives  a  general  importance  to  the  ques- 
tion. By  the  stat.  18  Geo.  2,  ch.  20,  it  is 
enacted,  '  That  no  person  shall  be  capa- 
ble of  being  a  justice,  or  acting  as  such 
for  any  county,  without  the  qualification 
by  estate  therein  mentioned,  and  who 
shall  not  take,  at  some  general  or  quarter 
sessions,  the  oath  therein  prescribed.' 
And  by  the  second  section,  '  Any  person 
who  shall  act  as  a  justice  without  having 
taken  the  oath,  or  without  being  qualified, 
shall  forfeit  £100.'  It  is  obvious  that  if 
the  act  of  the  justice,  issuing  a  warrant, 
be  invalid  on  the  ground  of  such  an  objec- 
tion as  the  present,  all  persons  who  act  in 
the  execution  of  the  warrant  will  act  with- 
out any  authority :  a  constable  who  arrests, 
and  a  gaoler  who  receives  a  felon,  will 
each  be  a  trespasser ;  resistance  to  them 
will  be  lawful ;  every  thing  done  by  either 
of  them  will  be  unlawful ;  and  a  constable, 
or  persons  aiding  him,  may,  in  some  pos- 
sible instance,  become  amenable  even  to 
a  charge  of  murder,  for  acting  under  an 
authority,  which  they  reasonably  consid- 
ered themselves  bound  to  obey,  and  of  the 
invalidity  whereof  they  are  wholly  igno- 
rant. An  exposition  of  these  statutes, 
pregnant  with  so  much  inconvenience, 
ought  not  to  be  made,  if  they  will  admit 
of  any  other  reasonable  construction. 
'  Acts  of  parliament,'  says  Lord  Coke, 
'  are  to  be  so  construed,  as  no  man  that  is 
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innocent,  or  free  from  injury  or  -wrong, 
be  by  a  literal  construction  punished  or 
endamaged.'  We  think  these  acts  do 
most  reasonably  admit  of  another  con- 
struction. We  think  the  restraining 
clauses  are  only  prohibitory  upon  the  jus- 
tice. By  the  particular  act  upon  which 
this  question  has  arisen,  Mr.  Dyson,  hav- 
ing been  named  in  the  commission,  is  de- 
clared to  be  a  justice,  and  invested  with 
power  and  authority  as  such.  The  proper 
effect,  therefore,  as  it  seems  to  us,  of  the 
third  section,  is  only  to  make  it  unlawful 
in  him  to  act  as  such ;  but  not  to  make 
his  acts  invalid.  Many  persons,  acting  as 
justices  of  the  peace  in  virtue  of  offices 
in  corporations,  have  been  ousted  of  their 
offices  from  some  defect  in  their  election 
or  appointment;  and  although  all  acts, 
properly  corporate  and  official,  done  by 
such  persons,  are  void,  yet  acts  done  by 
them  as  justices,  or  in  a  judicial  character, 
have  in  no  instance  been  thought  invalid. 
This  distinction  is  well  known.  The  in- 
terest of  the  public  at  large  requires  that 
the  acts  done  should  be  sustained ;  suffi- 
cient efTect  is  given  to  the  statutes  by  con- 
sidering them  as  penal  upon  the  party 
acting.  No  pecuniary  penalty,  indeed,  is 
imposed  by  the  stat.  51  Geo.  3  ;  but  a  jus- 
tice acting  contrary  to  its  prohibitory 
clause  will  subject  himself,  if  not  to  the 
penalty  of  the  18  Geo.  2,  yet  certainly  to 
a  prosecution  by  indictment." 

It  is  the  duty  of  every  justice  of  the 
peace  to  insert  in  the  record  of  each 
cause  before  him  a  full  narrative  of  every 
thing  which  is  necessary  to  exhibit  its 
progress,  and  the  final  determination  of  it 
so  far  as  he  has  had  any  official  connec- 
tion with  it.  A  record,  so  made,  is  con- 
clusive evidence  for  and  against  them.  In 
Basten  v.  Carew,  3  Barnewall  &  Cress- 
well,  652,  653  ;  5  Bowling  &  Kyland, 
666,  the  principle  was  thus  stated  by  Ab- 
bott, G.  J. .  "  It  is  a  general  rule  and  prin- 
ciple of  law,  that  where  justices  of  the 
peace  have  an  authority  given  to  them  by 
an  act  of  Parliament,  and  they  appear  to 
have  acted  within  the  jurisdiction  so  given, 
and  to  have  done  all  that  they  are  required 
to  do  in  order  to  originate  their  jurisdic- 
tion, a  conviction  drawn  up  in  due  form, 


and  remaining  in  force,  is  a  protection  in 
any  action  brought  against  them  for  the 
act  so  done."  "  No  principle  is  more 
firmly  established,"  said  Merrick,  J.,  in 
Wells  V.  Stevens,  2  Gray,  117,  "  than  that 
which  excludes  oral  testimony  when  offer- 
ed to  vary  or  contradict  written  judicial 
records.  The  record  of  a  court  of  com- 
petent jurisdiction  imports  incontroverti- 
ble verity,  as  to  all  the  proceedings  which 
it  sets  forth  as  having  taken  place,  and  is 
of  so  high  a  nature  that  no  averment  can 
be  made  against  it.  It  is  necessarily  a 
written  memorial,  and  cannot  exiSt  partly 
in  writing  and  partly  in  parol.  The  evi- 
dence afforded  by  it  has  the  same  force 
and  efficacy  in  criminal,  as  in  civil  cases ; 
and  in  the  former  is  conclusive  proof  of 
the  fact  of  conviction,  and  of  the  judg- 
ment, and  as  to  all  legal  consequences 
resulting  from  it.  Comyns's  Dig.  Record, 
E. ;  Ramsbottom  v.  Buckhurst,  2  Maule  & 
Selwyn,  565  ;  Sayles  v.  Briggs,  i  Metcalf, 
421. 

"  The  records  of  justices  of  the  peace 
and  of  police  courts,  made  in  the  per- 
formance of  official  duty,  and  in  obe- 
dience to  a  positive  direction  of  the 
statute,  are  evidence,  as  to  the  con- 
duct and  disposition  of  each  particular 
cause  of  which  they  have  taken  cogni- 
zance, of  as  full  and  conclusive  a  charac- 
ter as  those  kept  by  courts  of  larger  and 
more  general  jurisdiction.  This  was  so 
declared  and  the  rule  enforced  by  this 
court  in  the  case  of  Sayles  v.  Briggs,  4 
Metcalf,  421.  Upon  the  trial  of  that 
action,  parol  evidence  was  resorted  to  and 
received  to  show  the  existence  of  material 
facts  not  mentioned  in  the  record  of  a 
magistrate,  which  one  of  the  parties  pro- 
duced and  used  as  an  instrument  of  proof. 
It  was  afterwards  determined  that  the 
parol  evidence  should  have  been  rejected; 
and  because  it  had  been  admitted,  the 
verdict  which  had  been  returned  was  set 
aside,  and  a  new  trial  [granted.  So  also 
in  the  case  of  Kendall  v.  Powers,  4  Met- 
calf, 553,  the  facts  disclosed,  and  the  ques- 
tions arising  upon  them,  were  very  similar 
to  those  presented  in  this  case ;  the  only 
essential  difierencc  between  them  being 
that  thete  it  was  the  magistrate,  and  not 
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as  here,  the  convicted  party,  who  sought 
to  bring  in  extrinsic  evidence  to  establish 
a  fact  not  stated  in  the  record.  It  ap- 
peared from  the  record  which  was  pro- 
duced and  read,  that  after  he  was  con- 
victed, Kendall  appealed  from  the  judg- 
ment and  sentence  awarded  against  him. 
Powers  then  offered  to  show  that  the 
appeal  was  subsequently  waived  and  vol- 
untarily withdrawn  ;  but  it  was  held  that 
the  record  was  conclusive,  and  the  evi- 
dence inadmissible. 

"  It  has  been  argued,  in  behalf  of  the 
plaintiflf  that  the  evidence  offered  by  him 
should  have  been  received,  because  other- 
wise he  can  obtain  no  redress  for  the  loss 
of  the  right  of  which  he  complains  that  he 
has  been  unjustly  deprived ;  and  also 
because  a  magistrate  ought  not  to  be 
allowed  to  shield  himself  from  responsi- 
bility for  an  act  of  wrong  or  oppression 
by  an  additional  violation  of  duty  in  neg- 
lecting or  wilfully  refusing  truly  to  record 
the  proceedings  of  a  case  tried  before  him. 
But  the  rejection  of  such  evideiice  is  an 
obvious  and  inevitable  consequence  of  the 
incontrovertible  verity  which  the  law,  for 
reasons,  lying  as  it  has  been  said  at  the 
foundation  of  all  well-ordered  jurispru- 
dence, attaches  to  judicial  records."  i  See 
also  blather  v.  Hood,  8  Johnson,  44  ;  Bige- 
low  v.  Stearns,  19  Johnson,  39  ;  Cunning- 
ham V.  BucMin,  8  Cowen,  178. 

In  Brittain  v.  Kinnaird,  1  Broderip  & 
Bingham,  432  ;  4  Moore,  50 ;  it  was  held, 
that  where  a  magistrate  has  jurisdiction,  a 
conviction  by  him,  if  no  defect  appear  on 
the  face  of  it,  is  conclusive  evidence  of  the 
facts  stated  in  it,  in  an  action  against 
him.  This  was  an  action  of  trespass  for 
seizing  and  taking  possession  of  a  certain 
vessel,  and  detaining  the  same.  It  ap- 
peared that  the  vessel  in  question,  which 
was  decked,  and  of  the  burden  of  thirteen 
tons,  was  seized  by  the  defendants,  as  mag- 
istrates, under  tha  Bum-boat  Act.  The 
plaintiff  was  about  to  offer  evidence,  that 
the  vessel  in  question  was  not  a  boat  within 


the  meaning  of  the  act,  when  it  was  ob- 
jected by  the  counsel  for  the  defendants, 
that  the  conviction  was  the  only  admissible 
evidence  of  what  the  magistrates  had  deter- 
mined, and  was  conclusive  as  to  the  subject- 
matter  of  that  determination.  The  court 
coinciding  in  that  opinion,  the  conviction 
was  put  in,  and  appeared  to  be  a  conviction, 
for  that  the  plaintiff  unlawfully  had  in  hia 
possession  in  a  certain  boat,  certain  stores, 
etc.  The  following  is  the  admirable  judg- 
ment of  Richardson,  J. :  "  Whether  the 
vessel  in  question  were  a  boat  or  no,  was  a 
fact  on  which  the  magistrate  was  to  decide, 
and  the  fallacy  lies  in  assuming,  that  the 
fact,  which  the  magistrate  has  to  decide, 
is  that  which  constitutes  his  jurisdiction. 
If  a  fact  decided  as  this  has  been,  might 
be  questioned  in  a  civil  suit,  the  magis- 
trate would  never  be  safe  in  his  jurisdic- 
tion. Suppose  the  case  of  a  conviction 
under  the  game  laws  for  having  partridges 
in  possession  ;  could  the  magistrate  in  an 
action  of  trespass  be  called  on  to  show 
that  the  bird  in  question  was  really  a  par- 
tridge ?  and  yet  it  might  as  well  be  urged 
in  that  case,  that  the  magistrate  had  no 
jurisdiction  unless  the  bird  were  a  par- 
tridge, as  it  may  be  urged  in  the  present 
case,  that  he  has  none  unless  the  machine 
be  a  boat.  So  in  the  case  of  a  conviction 
for  keeping  dogs  for  the  destruction  of 
game,  without  being  duly  qualified  to  do 
so ;  after  the  conviction  had  found  that 
the  offender  kept  a  dog  of  that  descrip- 
tion, could  he,  in  a  civil  action,  be  allowed 
to  dispute  the  truth  of  the  conviction  ? 
In  a  question  like  the  present,  we  are  not 
to  look  to  the  inconvenience,  but  the  law ; 
but,  surely,  if  the  magistrate  acts  bona 
fide,  and  comes  to  his  conclusion  as  to 
matters  of  fact  according  to  the  best  of  his 
judgment,  it  would  be  highly  unjust  if  he 
were  to  have  to  defend  himself  in  a  civil 
action ;  and  the  more  so,  as  he  might  have 
been  compelled  by  a  mandamus  to  pro- 
ceed on  the  investigation.  Upon  the  gen- 
eral principle,  therefore,  that  where  the 


1  In  North  Carolina,  a  justice  has  been  held  liable  to  an  action  for  maliciously  and  un- 
justly refusing  to  grant  an  appeal  from  his  own  judgment.  Eardison  y.  Johnson,  Cameron 
&  Norwood,  454. 
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magistrate  has  jurisdiction,  his  conviction 
is  conclusive  evidence  of  the  facts  stated 
in  it,  I  think  this  •  rule  must  be  dis- 
charged." 

In  Cave  v.  Mountain,  1  Manning  & 
Granger,  257,  261,  the  following  rule  was 
laid  down,  which  .the  Court  of  Queen's 
Bench,  in  liegina  v.  Bolton,  1  Queen's 
Bench  Rep.  74,  75,  characterize  as  clear 
and  satisfactory.  "  If,"  said  Tindal,  C.  J., "  a 
magistrate  commit  a  party  charged  before 
him  in  a  case  where  he  has  no  jurisdiction, 
he  is  liable  to  an  action  of  trespass.  But 
if  the  charge  be  of  an  offence  over  which, 
if  the  offence  charged  be  true  in  fact,  the 
magistrate  has  jurisdiction,  the  magistrate's 
jurisdiction  cannot  be  made  to  depend 
upon  the  truth  or  falsehood  of  the  facts,  or 
upon  the  evidence  being  sufficient  or  in- 
sufficient to  establish  the  corpus  delicti 
brought  under  investigation." 

But  where  a  magistrate  committed  a 
defendant  for  an  alleged  offence  against 
one  statute,  and  afterwards  drew  up  a 
conviction  for  a  different  offence  from  that 
staled  in  the  commitment,  it  was  held  that 
the  conviction  was  no  justification  of  the 
magistrate,  in  an  action  against  him  for 
false  imprisonment.  Rogers  v.  Jones,  3 
Barnewall  &  Cresswell,  409 ;  5  Dowling 
&  Eyland,  268.  Per  Curiam :  "  The 
commitment  and  conviction  do  not  con- 
nect themselves  together.  A  magistrate 
cannot  justify  a  commitment  for  one 
offence  by  a  conviction  for  another  and 
different  offence.  Here,  the  plaintiff  has 
been  imprisoned  under  a  commitment  for 
disobedience  to  an  order  of  a  magistrate, 
by  which  he  was  directed  to  pay  lis.,  as  a 
recompense  to  the   owner   of  the  wood 


taken,  and  £20  to  the  overseers  of  the 
poor  of  the  parish.  It  is  difficult  to  say 
that  that  order  and  commitment  are 
founded  on  any  statute.  It  would  appear 
that  the  magistrate  intended  to  proceed 
on  the  15  Car.  2,  ch.  2,  but  the  punish- 
ment is  not  warranted.  The  conviction 
upon  which  the  magistrate  relies,  as  a  jus- 
tification for  this  imprisonment,  is  founded 
on  the  6  Geo.  3,  ch.  48,  by  which  it  is 
made  an  offence,  wrongfully  and  mali- 
ciously to  cut  down  trees  without  the  con- 
sent of  the  owner.  That  conviction  would 
have  been  an  answer  to  an  action  for  a 
commitment,  in  respect  of  the  offence 
mentioned  in  it ;  but  it  is  no  justification 
of  imprisonment  for  any  other  offence." 

In  Daniell  v.  Pliillipps,  1  Crompton, 
Meeson  Sc.Eoscoe,  662  ;  5  Tyrwhitt,  292; 
it  was  objected,  that  the  conviction  did  not 
support  the  commitment,  for  the  former  was 
for  an  injury  to  personal,  the  latter  to  real 
property.  But  per  Parke,  B.,  this  objection 
ought  not  to  prevail,  because  the  commit- 
ment charges  that  the  conviction  is  for  the 
same  offence,  though  in  somewhat  differ- 
eftt  language ;  and  it  proceeds  upon  the 
same  statute  as  that  on  which  the  commit- 
ment is  founded ;  in  which  respect  this 
case  is  distinguishable  from  that  of  Rogers 
v.  Jones,  ubi  supra,  where  the  commitment 
and  conviction  were  foi:  offences  against 
different  statutes.  In  Tarry  v.  Newman, 
15  Meeson  &  Welsby,  656,  the  same 
learned  judge  said  that  Daniell  v.  Pliillipps 
is  in  point  to  show  that  the  commitment 
must  be  read  with  the  conviction,  and  con- 
strued in  the  same  way. 

H. 


26^ 
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Rex  v.  Johnson.! 

November  23,  1805. 

Libel — Proof  of  Publicalion. 

The  publisher  of  a  public  Register  receives  an  anonymous  letter,  tendering  certain  political 
information  on  Irish  affairs,  and  requiring  to  know  to  whom  his  letters  should  be  directed  \ 
to  which  an  answer  is  returned  in  the  Eegister ;  after  which  he  receives  two  letters  in  the 
same  handwriting,  directed  as  mentioned,  and  having  the  Irish  postmark  on  the  envel- 
opes ;  which  two  letters  were  proved  to  bo  in  the  handwriting  of  the  defendant,  the  pre- 
vious letter  having  been  destroyed  ;  this  is  a  sufficient  ground  for  the  court  to  have  the 
letters  read ;  and  the  letters  themselves  containing  expressions  of  the  writer  indicative  of 
his  having  sent  them  to  the  publisher  of  the  Eegister  in  Middlesex  for  the  purpose  of  pub- 
lication, the  whole  is  evidence  sufficient  for  the  jury  to  find  a  publication  by  the  procure- 
ment of  the  defendant  in  Middlesex. 

The  plea  of  the  defendant,  one  of  the  judges  of  the  Court  of  Com- 
mon Pleas  in  Ireland,  to  the  jurisdiction  of  this  court,  having  been 
overruled,^  he  pleaded  not  guilty  to  the  indictment  found  by  the 
grand  jury  of  the  county  of  Middlesex ;  which  charged  him  with  the 
publication  in  that  county  of  certain  libels  upon  the  administration 
of  government  in  Ireland,  and  amongst  others  upon  the  Lord  Lieu- 
tenant and  Lord  High  Chancellor  of  Ireland ;  and  the  trial  was  had 
on  this  day  at  the  bar  of  the  court  by  a  jury  of  the  county  of  Mid- 
dlesex. In  the  course  of  the  trial,  the  publication  of  the  libels  hav- 
ing been  proved  to  be  made  in  that  county,  by  insertion  of  them  in 
Mr.  Cobbett's  Weekly  Register,  which  was  printed  and  published  in 
Westminster,  the  following  evidence  was  given  on  the  part  of  the 
crown  to  show  that  such  publication  was  made  by  the  procurement 
of  the  defendant.  Mr.  Cobbett,  the  publisher  of  the  Register,  proved 
that  before  the  publication  of  the  libels  in  his  paper  he  had  received 
an  anonymous  letter  (the  original  of  which  he  believed  to  be  de- 
stroyed) in  the  same  handwriting  as  the  libels  which  he  afterwards 
received ;  in  which  letter  (parol  evidence  of  which  was  admitted, 
after  objection  taken  and  overruled,  to  be  given  for  this  purpose)  the 
writer  inquired  whether  it  would  be  agreeable  to  Mr.  Cobbett  to 
receive  for  publication  in  his  Register  certain  information  of  public 
affairs  in  Ireland ;  and  if  it  were,  he  was  desired  to  say  to  whom 
such  information  was  to  be  directed.     In  consequence  of  the  receipt 


1  7  East,  66. 

2  Vide  this  case,  upon  demurrer  to  a  plea  to  the  jurisdiction  of  the  court,  6  East, 
583-602. 
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of  this  letter,  which  was  published  in  the  Register,  Mr.  Cobbett, 
through  the  medium  of  the  same  Register,  requested  the  promised  ■ 
information  to  be  directed  to  Mr.  Budd,  No.  100,  Pall  Mall,  whose 
shop  was  at  that  time  used  by  Mr.  Cobbett  for  the  publication  of  his 
Register,  where  letters  of  communication  were  addressed  to  him,  and 
from  whence  he  received  them ;  his  own  house  being  in  Duke  street, 
Westminster.  After  this  intimation,  Mr.  Cobbett  received  in  due 
time  two  several  letters,  containing  different  parts  of  the  libels  in 
question,  both  in  the  same  handwriting  with  the  letter  previously 
received.  Both  the  letters  came  under  cover,  but  the  covers  were 
believed  to  be  either  destroyed  or  lost,  having  been  thrown  aside  as 
useless ;  and  therefore  parol  evidence  was  admitted  to  prove  that 
they  had  the  Irish  postmark  upon  them,  and  were  directed  in  the 
manner  pointed  out  in  the  Register.  The  first  of  the  letters,  dated 
29th  of  October,  1803,  was  received  and  the  cover  opened  by  Mr. 
Budd,  who  thereupon  sent  it,  together  with  the  cover  opened,  to  Mr. 
Cobbett,  in  Duke  street,  by  a  person  in  the  office  whom  the  witness 
did  not  recollect.  But  in  consequence  of  his  desiring  Mr.  Budd  not 
to  open  any  other  letters  so  directed,  Mr.  Cobbett  received  the  next 
letter,  which  came  to  Mr.  Budd  by  a  subsequent  post,  unopened. 
Several  witnesses  were  then  called,  who,  upon  examination  of  the 
letters  so  received  by  Mr.  Cobbett,  swore  to  their  belief  of  their  being 
the  handwriting  of  the  defendant,  who  at  the  period  in  question  was 
an  Irish  judge.  It  was  then  proposed  by  the  attorney-general  that 
the  letters  containing  the  libels  should  be  read,  which  he  said  con- 
tairfed  internal  evidence  that  they  were  written  and  sent  by  the 
writer  to  Mr.  Cobbett  for  the  purpose  of  being  published  in  his  Regis- 
ter.    But  previous  to  their  being  read, 

Adam,  Park,  Lockharl,  and  Richardson,  objected  to  the  reading  of 
the  libels,  upon  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  of  a  publication  by  the  defendant  in  Middlesex.  Admitting,  for 
the  sake  of  argument,  that  the  letters  were  in  the  handwriting  of  the 
defendant,  there  was  no  evidence  that  he  had  sent  them  into  Mid- 
dlesex to  be  there  published ;  nor  any  privity  established  between 
him  and  Cobbett  the  publisher.  It  was  not  proved  that  the  envel- 
opes were  in  the  defendant's  handwriting;  but  papers  written  by 
him  and  not  intended  for  publication  might  have  fallen  into  the 
hands  of  another,  who  transmitted  them  to  Cobbett.  The  mere 
circumstance  of  the  envelopes  having  the  Irish  postmark  upon 
them  could  not  connect  them  with  the  defendant ;  who  was  not  even 
proved  to  have  been  in  Ireland  at  the  time;  Neither  did  it  appear 
that  the  first  letter,  which  was  opened  by  Budd,  who  was  not  called 
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as  a  witness,  was  really  contained  in  the  envelope  which  was  sent 
opened  with  it.  The  second  letter  was  indeed  connected  with  the 
envelope,  but  there  was  no  evidence  that  either  of  the  papers  was 
received  from  the  post-office,  which  might  have  been  ascertained  by 
persons  employed  in  that  office.  If  it  were  urged  that  the  papers 
themselves  contained  internal  evidence  that  they  were  intended  for 
publication,  the  same  might  have  been  urged  in  the  case  o^the  Seven 
Bishops,  where  there  was  clear  proof  of  a  publication  in  Middlesex  ; 
for  the  petition  which  had  been  prepared  and  signed  by  them  at 
Lambeth  in  the  county  of  Surry,  was  found  in  the  king's  hands  in 
Middlesex,  and  was  addressed  to  him ;  4  State  Trials,  837 ;  and 
the  only  link  wanted  was,  that  it  came  there  by  the  agency  of  the 
bishops;  Ibid.  344,  345 ;  which  was  holden  not  to  be  supplied  by 
the  evidence  of  their  acknowledgment  of  their  handwriting  in  that 
county ;  ibid.  345-349,  360-365 ;  in  consequence  of  which  Lord 
Sunderland  was  afterwards  called  to  prove  the  delivery  of  it  by  the 
bishops  to  the  king  in  Middlesex.  ^ 

The  AUorney- General,  Solicitor- General,  Erskine,  Garroiv,  Wood, 
and  Abbott,  for  the  crown,  were  stopped  by  the  court. 

Lord  Ellenborough,  C.  J.  Nothing  which  falls  from  the  court 
will  overrule  or  tend  to  shake  that  which  was  soundly  ruled  in  the 
case  of  the  Seven  Bishops,  where  the  only  evidence  at  first  relied  on  ' 
was  of  a  confession  by  the  defendants,  extorted  as  it  was,  of  their  hav- 
ing owned  in  Middlesex  their  signatures  to  the  petition  which  had 
been  prepared  and  signed  in  the  county  of  Surry ;  but  there  was  no 
evidence  of  any  publication  of  the  libel,  as  it  was  then  called  (though 
it  was  nothing  more  than  a  decent  and  humble  petition  of  those  rev- 
erend persons  to  the  king,)  in  the  county  of  Middlesex,  until  Lord 
Sunderland  was  called,  who  gave  evidence  of  a  publication  of  the 
paper  in  that  county  proper  to  be  Jeft  to  the  jury.  But  here  there  is 
no  question  of  the  fact  of  publication  by  Mr.  Cobbett  in  Middlesex 
of  that  which  is  admitted  to  be  a  libel ;  and  the  only  question  is, 
Whether  the  defendant  were  accessory  to  that  publication  ?  For  if 
he  were,  the  offence  is  established.  For  one  who  procures  another 
to  publish  a  libel  is,  no  doubt,  guilty  of  the  publication,  in  whatever 
county  it  is  in  fact  published  in  consequence  of  his  procurement. 
Now  material  evidence  of  the  fact  of  such  procurement  may  be  col- 
lected from  the  papers  themselves,  as  they  have  been  opened  by  Mr. 
Attorney-General,  which  papers,  as  the  proof  at  present  stands,  are 
in  the  handwriting  of  the  defendant ;  and  are  said  to  answer  the 
description  of  those  which  Cobbett  had  been  previously  desired  to 
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publish,  and  which  papers  came  to  his  hands  through  the  medium 
pointed  out  by  him  in  his  Register.  How  then  can  we  be  called 
upon  to  pronounce  that  there  is  no  evidence  to  go  to  the  jury  of  such 
procurement  before  we  have  heard  read  the  papers  themselves  ?  I 
am  therefore  of  opinion  that  we  are  bound  in  duty  to  receive  the 
evidence. 

Grose,  J.,  concurred  in  the  same  opinion. 

Lawrence,  J.  The  case  of  the  Seven  Bishops  does  not  apply  to 
the  present.  ,Before  Lord  Sunderland  was  called,  the  only  evidence 
against  the  defendants  was  of  a  confession  by  them  in  Middlesex  of 
their  handwriting  to  a  paper  which  was  shown  them,  which  was 
stated  to  have  been  written  in  Surry  ;  but  that  was  no  evidence  of  a 
publication  by  them  in  Middlesex.  But  here  there  is  clear  proof  of 
a  publication  in  Middlesex  by  Cobbett,  and  the  only  question  is, 
Whether  this  were  done  by  the  procurement  of  the  defendant  ?  Then 
after  it  has  been  proved  by  the  witness  that  he  received  a  notifica- 
tion by  letter  that  he  should  have  papers  of  a  certain  description  sent 
to  him  to  publish,  if  he  would  undertake  to  publish  them,  to  which 
he  had  given  a  public  answer  in  his  Register  in  the  affirmative, 
directing  to  whom  the  papers  should  be  sent ;  and  when  afterwards, 
in  consequence  of  that  communication,  he  receives  papers  through 
the  channel  pointed  out  by  him,  papers  which  are  proved  to  be  in  the 
handwriting  of  the  defendant,  (as  it  stands  at  present,)  and  answer- 
ing, as  they  are  said  to  do,  the  description  of  those  before  notified  to 
him  as  intended  for  publication,  must  not  the  papers  themselves  be 
read  ?  and  is  there  not  evidence  to  go  to  the  jury  for  them  to  decide 
whether  the  papers  were  sent  by  the  defendant,  or  by  some  other 
person  ? 

• 

Le  Blanc,  J.,  delivered  his  opinion  to  the  same  effect ;  and  added, 
in  answer  to  the  objection  that  there  was  not  strict  evidence  of  a 
delivery  of  the  letters  by  the  post  to  Mr.  Cobbett,  that  it  was  not 
material  for  the  decision  of  the  present  question,  how  the  letters  came 
to  Mr.  Cobbett,  whether  by  the  post  or  a  private  hand ;  that  was 
matter  of  observation  to  make  to  the  jury. 

The  libels  were  then  read  at  length,  and  in  addition  to  the  libellous 
matter  charged,  contained  various  expressions  declarative  of  the 
author's  intention  to  have  them  published  in  the  Register ;  and  the 
latter  paper  contained  an  acknowledgment  of  the  publication  of  the 
former  part  of  the  correspondence. 

The  defendant  afterwards  called  witnesses  to  disprove  the  hand- 
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writing,  and  went  to  the  jury  upon  the  fact  that  the  libels  were  not 
in  his  handwriting;  but  after  a  trial  of  some  length,  the  jury  found 


a  general  verdict  of  guilty. 


"  It  ig  remarkable,"  say  the  English 
Criminal  Law  Commissioners,  in  their 
Sixth  Report,  p.  61,  "that  the  question 
whether  the  mere  composing  and  writ- 
ing a  libel  be  sufficient  to  constitute  a 
crime,  without  any  actual  publication, 
does  not  appear  to  have  ever  been  com- 
pletely settled.  It  was  one  much  dis- 
cussed in  Sir  Francis  Burdett's  case,  4 
Barnewall  &  Alderson,  95,  but  as  there 
had  in  that  case  been  a  publication,  al- 
though some  doubt  existed  whether  it 
could  be  regarded  as  a  publication  within 
the  county  in  which  the  offence  was  al- 
leged to  have  been  committed,  the  abstract 
question  whether  the  mere  act  of  compos- 
ing and  writing  a  libel,  without  any  pub- 
lication, was  not  decided.!  After  having 
investigated  the  subject  with  great  atten- 
tion, we  have  not  been  able  to  attain  to 
the  conclusion  that  the  offence  was  ever 
deemed  to  be  complete  at  common  law 
without  some  publication.  The  law  of 
libel,  as  received  in  the  ordinary  criminal 
courts,  was  undoubtedly  an  emanation 
from  the  Court  of  Star  Chamber.  The 
doctrine  of  the  Star  Chamber  was  bor- 
rowed from  the  Imperial  Law  of  Rome, 
concerning  the  libellus  famosus,  to  which 
the  libel  of  the  English  law  was  supposed 
to  bear  a  close  resemblance.  After  hav- 
ing diligently  examined  these  sources,  as 
well  as  the  modern  decisions  said  to  be 
founded  upon  them,  we  have  not  discov- 
ered any  authority  which  we  have  deemed 
sufficient  to  warrant  us  in  including  this 
offence  in  the  digest.  It  will  be  seen  from 
our  digest  that  even  the  statute  law  is  not 
uniform  on  this  point.  Some  offences  are 
made  to  consist  simply  in  composing  and 
writing,  or  printing ;  whilst  in  others,  pub- 
lication is  essential  to  the  crime." 

But  notwithstanding  a   libel   may   be 


written  with  a  real  intent  to  publish  it, 
says  Deacon,  yet  if  no  publication  of  it 
ever  takes  place,  the  question  seems  to 
admit  of  no  doubt.  For  whatever  a  man's 
intent  may  be,  if  such  intent  is  followed 
by  no  overt  act  to  accomplish  his  purpose, 
it  would  be  difficult  to  say,  that  he  is  de- 
prived of  all  ?ocus  pcenitenticE,  and  may  be 
indicted  for  what  he  only  intended,  but 
never  in  fact  attempted.  The  writing  and 
composing  a  libel,  without  any  thing  fur- 
ther done,  may  be  considered  merely  as 
the  private  registering  of  a  man's  own 
thoughts ;  and  as  it  is  the  publication  that 
is  the  gist  of  the  offence,  it  seems  reason- 
able, at  all  events,  to  require  some  evi- 
dence of  an  actual  attempt  to  publish,  be- 
fore a  party  can  be  charged  with  an  intent 
to  do  so.  2  Deacon,  Crim.  Law,  809. 
And  see  Rex  v.  Paine,  5  Modern,  163, 
167  ;  Weir  v.  Hoss,  6  Alabama,  881. 

The  publication  of  a  libel  is  not  con- 
fined to  the  actual  communication  of  its 
contents  by  the  publisher  to  some  other 
person ;  for  though,  in  common  parlance, 
the  word  "  publication  "  may  be  confined 
in  its  interpretation  to  making  the  con- 
tents known  to  the  public,  yet  its  meaning 
is  not  so  limited  in  law;  wherein  some 
words  are  used  in  a  pecuhar  sense,  differ- 
ing in  a  certain  degree  from  their  popular 
meaning.  Thus,  in  the  language  of  the 
law,  we  speak  of  the  publicatiou  of  a  will, 
and  of  an  award,  without  meaning  to  de- 
note by  that  word  any  communication  of 
the  contents  of  those  instruments,  and 
meaning  only  a  declaration  by  the  testator 
or  arbiti-ator,  in  the  presence  of  witnesses, 
that  the  instrument  is  his  testament  or 
award.  So  in  the  case  of  a  libel,  the  pub- 
lication of  it  may  be  tradiiione,  when  it  is 
delivered  over  to  scandalize  any  party; 
and  the  publication  of  it  is  nothing  more 
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than  doing  the  last  act  for  the  accomplish- 
ment of  the  mischief  intended  by  it.  For 
the  moment  a  man  delivers  a  libel  from 
his  hands,  his  control  over  it  is  gone  ;  he 
has  shot  his  arrow,  and  it  does  not  depend 
upon  him,  whether  it  hits  the  mark  or  not. 
There  is  an  end  then  of  the  locus  pceniten- 
tim,  his  offence  is  complete,  the  mischiev- 
ous intention  is  consummated,  and  from 
that  moment  he  is  liable  to  be  called  upon 
to  answer  for  his  act.  And  though  the 
act  of  publication  may  be  proved  by  an 
actual  communication  of  the  contents  o 
the  libel,  as  by  singing  or  reading,  or  an 
open  exposure  of  it  to  other  persons,  yet 
these  afe  not  the  only  nor  the  usual  modes 
of  proof.  The  usual  mode  is  by  delivery 
of  the  libel,  either  by  way  of  sale,  or  oth- 
erwise ;  and  upon  proof  of  the  purchase 
of  a  pamphlet  in  Fleet  street,  it  is  not  nec- 
essary to  prove  that  the  purchaser  read 
the  pamphlet  either  in  London,  or  else- 
where. Per  Begt,  J.,  and  Abbott,  C.  J., 
in  Rex  v.  Burdett,  4  Barnewall  &  Alder- 
son,  126,  IGO;  2  Deacon,  Crini.  Law,  808. 
And  see  Swindle  V.  The  State,  2  Yerger, 
581. 

A  person,  who,  on  the  application  of  a 
stranger,  delivers  to  him  the  writing 
which  libels  a  third  person,  publishes  the 
libellous  matter  to  him,  though  he  may 
have  been  sent  for  the  purpose  of  procur- 
ing the  work  by  that  third  person.  So 
far  as  in  him  lies,  he  lowers  the  reputation 
of  the  principal  in  the  mind  of  the  agent, 
which,  although  that  of  an  agent,  is  as 
capable  of  being  affected  by  the  assertions 
as  if  he  were  a  stranger.  The  act  is  com- 
plete by  the  delivery ;  and  its  legal  char- 
acter is  not  altered,  either  by  the  procure- 
ment of  that  person,  or  by  the  subsequent 
handing  over  of  the  writing  t6  him. 
Brunswick  v.  Harmer,  14  Queen's  Bench 
Rep.  185.  But  the  reading  a  libel  in  the 
presence  of  another,  without  any  previous 
knowledge  of  its  being  a  libel,  does  not 
amount  to  a  publication.  "  Also  it  hath 
been  holden,"  says  Hawkins,  "  that  he 
who  repeats  part  of  a  libel  in  merriment 
without  malice,  and  wim  no  purpose  of 
defamation,  is  in  no  way  punishable  ;  but 
it  seemeth  that  the  reasonableness  of  this 
opinion  may  justly  be  questioned;    for 


jests  of  this  kind  are  not  to  be  endured 
and  the  injury  to  the  reputation  of  the 
party  grieved  is  no  way  lessened  by  the 
merriment  of  him  who  makes  so  light  of 
it."  1  Hawkins,  P.  C.  ch.  73,  §  14.  Yet, 
where  a  man  went  to  the  defendant's 
house,  and  requested  liberty  to  see  a  car- 
ricature  print,  and  the  defendant  there- 
upon produced  it,  and  pointed  out  the 
figures  of  the  persons  it  ridiculed.  Lord 
EUenborough  ruled  that  this  was  not  suffi- 
cient evidence  of  a  publication.  Smith  v. 
Wood,  3  Campbell,  323. 

Evidence  that  the  defendant  communi- 
cated verbally  to  another  the  defamatory 
matter,  with  a  view  to  its  publication,  is 
sufficient  to  charge  him  with  the  publica- 
tion. In  Adams  v.  Kelly,  Ryan  &  Moody, 
N.  P.  C.  157,  a  witness  (at  that  time  a 
reporter  for  the  Observer  newspaper,) 
stated  that  he  had  met  with  the  defendant, 
who  communicated  to  him  the  slanderous 
matter  set  forth  in  the  first  count  relating 
to  the  plaintiff,  which  the  defendant  said 
would  make  a  good  case  for  the  news- 
paper. The  reporter  desirous  of  obtain- 
ing information  for  his  paper,  attended 
the  defendant  to  an  adjoining  tavern,  and 
who  gave  him  a  more  detailed  account, 
for  the  express  purpose  of  inserting  it  in 
the  paper  with  which  the  reporter  was 
connected.  Afterwards,  from  the  particu- 
lars communicated  by  the  defendant,  the 
reporter  drew  up  an  account  which  he 
left  at  the  office  of  the  Observer,  to  be  in- 
serted in  that  paper.  An  Observer  news- 
paper was  then  put  into  the  witness's 
hands,  and  he  stated  that  a  paragraph  in 
that  paper  contained  exactly  the  same 
account  which  he  sent  to  the  editor,  with 
the  exception  of  some  slight  alterations, 
not  affecting  the  sense,  made  by  the  edi- 
tor. The  counsel  for  the  plaintiff  then 
proposed  to  read  the  newspaper. 

Abbott,  Ld.  C.  J.  This  newspaper  is 
proposed  to  be  given  in  evidence,  in  order 
to  sustain  that  count,  which  charges  the 
defendant  with  publishing  the  printed 
libel  set  forth  in  the  declaration.  The 
evidence  is,  that  the  reporter  put  some- 
thing in  writing  from  his  conversation 
•with  the  defendant,  and  which  he  gave  to 
the  editor.    What  the  reporter  published 
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in  consequence  of  what  passed  with  the 
defendant,  may  be  considered  as  published 
by  the  defendant ;  but  you  must  show  that 
what  was  published  is  that  which  was 
given  to  the  editor  by  the  reporter,  which 
you  can  only  do  by  producing  the  paper 
itself. 

It  seems  that  there  may  be  a  construc- 
tive publication.  In  Watts  \.  Fraser,  7 
Carrington  &  Payne,  369,  it  was  held,  that 
the  printer  and  editor  of  a  magazine  are 
both  liable  for  a  libellous  lithographic 
print  which  is  contained  in  the  work,  al- 
though the  print  was  not  struck  off  by  the 
printer,  provided  that  the  print  is  referred 
to  in  the  letter-press  of  one  of  the  articles. 

The  mere  act  of  printing  is  not  sufficient 
evidence  of  publication.  In  Watts  v.  Fra- 
ser, 7  Adolphus  &  Ellis,  223,  233,  Lord  Den- 
man,  C.  J.,  in  delivering  the  opinion,  said  : 
"  One  authority,  Baldwin  v.  E/pJiinsion,  2 
Wm.  Blackstone,  1037,  was  cited,  where 
the  Court  of  Exchequer  held,  that  prints 
ing  must  prima  facie,  be  understood  to 
be  a  publishing,  because  the  matter  must 
be  delivered  to  a  compositor  and  other 
workmen;  but  it  does  not  follow,  as  of 
course,  from  a  work  being  printed,  that 
the  party  sending  it  forth  employed  a  com- 
positor or  other  workmen.  We  cannot, 
therefore,  act  upon  that  case."  If  the 
manuscript  of  a  libel  be  proved  to  be  in 
the  handwriting  of  the  defendant,  and  it 
be  also  proved  to  have  been  printed  and 
published,  this  is  sufficient  evidence  to  go 
to  a  jury  that  it  was  published  by  the  de- 
fendant, although  there  be  no  evidence  to 
show  that  the  printing  and  publishing 
were  by  his  direction.  Regina  v.  Lmell, 
9  Carrington  &  Payne,  462;  Lamb's  case, 
9  Co.  Kep.  59.  "  For  when  a  libel  is  pro- 
duced written  by  a  man's  own  hand,"  said 
Lord  Holt,  "  and  the  author  of  it  is  not 
known ;  he  is  taken  in  the  mainer,  and 
that  throws  the  proof  upon  him;  and  if  he 
cannot  produce  the  composer,  the  verdict 
will  be  against  him."  Rex  v.  Beare,  1 
Lord  Raymond,  417;  2  Salkeld',  419. 
But  it  is  not  a  publication,  if  the  author 
takes  a  copy  of  the  libel,  provided  he 
never  publishes  the  copy.  Lamb's  case,  9 
Co.  Rep.  59. 

If  the  libel  is  contained  in  a  letter  ad- 


dressed to  the  prosecutor,  this  is  evidence 
of  a  publication  sufficient  to  support  an 
indictment,  on  the  first  and  general  prin- 
ciple of  preserving  orderly  and  decent 
conduct  in  society,  that  is,  technically 
speaking,  for  the  preventing  breaches  of 
the  peace.  Therefore  the  indictment  must 
allege  that  the  intention  of  sending  the 
letter  was  to  provoke  the  prosecutor,  and 
to  excite  him  to  break  the  peace.  Rex  v. 
Wegener,  2  Starkie,  Rep.  245  ;  Hodges  v. 
The  State,  5  Humphreys,  11 2 ;  1  Hawkins, 
P.  C.  ch.  73,  §  11.  And  where  a  letter 
containing  a  libel  is  sent  to  the  wife,  it 
ought  to  be  alleged  as  sent  with  intent  to 
disturb  the  domestic  harmony  of  the  par- 
ties. Rex  v.  Wegener,  ubi  supra,  per  Ab- 
bott, J.  In  Avery  v.  The  State,  7  Con- 
necticut, 266,  the  information  charged  that 
the  defendant  sent  a  letter  to  the  wife  of 
another  man,  stating  that  she  had  acted 
libidinously  with  him,  and  had  invited  him 
to  an  adulterous  iulercowrse  and  connec- 
tion with  her,  and  sought  opportunities  to 
effect  it,  and  that  the  defendant  wrote  the 
letter  and  sent  it  to  her,  with  intent  to 
insult  and  abuse  her,  and  to  seduce  and 
debauch  her  affections  from  her  husband, 
entice  her  to  commit  adultery,  and  bring* 
her  into  hatred  and  contempt.  It  was 
held,  that  the  sending  of  such  a  letter, 
without  other  publication,  was  sufficient  to 
support  the  information,  on  the  general 
principle,  that  it  tended  to  cause  a  dis- 
turbance of  the  public  peace. 

A  sealed  letter  or  other  communication 
delivered  to  a  wife,  is  a  publication  within 
the  meaning  of  the  law.  A  libel  respect- 
ing a  husband  published  abroad,  may 
never  reach  the  ears  or  eyes  of  his  wife. 
But  such  a  communication  made  directly 
to  the  wife  is  an  attempt  to  poison  the 
fountains  of  domestic  peace  at  their  very 
sources.  Schenck  v.  Schench,  Spencer, 
208  ;  Wenman  v.  Ash,  13  Common  Bench 
Rep.  836;  22  Eng.  Law  and  Eq.  Rep. 
509. 

The  date  of  a  letter  is  prima  facie  evi- 
dence that  it  ivas  written  at  the  place 
where  it  was  dated.  Rex  v.  Hensey,  1 
Burrow,  644  ;  Rex  v.  Burdett,  4  Barne- 
wall  &  Alderson,  95 ;  and  the  postmark  is 
prima  facie  evidence  that  the  letter  was 
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in  the  ofRoe  at  the  time  and  place  therein 
specified.  Fletcher  v.  Braddyll,  3  Starkie, 
Kep.  G4  ;  and  if  a  letter  properly  directed 
is  sent  by  the  post,  it  is  presumed,  from 
the  known  course  in  that  department  of 
the  public  service,  that  it  i'cachcd  its  des- 
tinationftt  the  regular  time,  and  was  re- 
ceived by  the  person  to  whom  it  was  ad- 
dressed. Thus  if  a  letter,  containing  a 
libel,  is  produced  at  the  trial  with  a  post- 
mark upon  it,  and  with  the  seal  broken, 
this  is  sufficient  prima  facie  evidence  of  a 
pulalication  to  the  party  to  whom  it  is  ad- 
dressed. Warren  v.  Warren,  1  Cromp- 
ton,  Meeson  &  Roscoe,  250 ;  4  Tyrwhitt, 
850  ;  approved  in  Shipley  v.  Todhunter,  7 
Carrington  &  Payne,  680,  686.  In  Cal- 
'lan  V.  Gaylord,  3  Watts,  321,  it  was  held, 
that  the  depositing  a  libellous  letter  in  the 
post-office,  where  it  was  mailed  and  de- 
spatched, together  with  its  production,  with 
the  postmark  upon  it,  by  the  plaintiff,  at 
the  trial,  is  sufficient  evidence  of  its  pub- 
lication. Gibson,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  The  fact 
that  the  letter  was  put  into  the  post-office 
raised  a  natural  presumption,  founded  in 
common  experience,  that  it  reached  its 
designation  by  the  regular  operations  of 
the  mail.  .  .  .  The  depositing  of  the  letter 
in  the  post-office  would  be  a  publication  of 
it,  though  it  never  came  to  the  hands  of 
him  for  whom  it  was  intended,  if  it  came 
to  those  of  any  one  else,  because  a  wrong- 
door  is  answerable  for  all  the  consequences 
of  his  acts.  It  was  proved  to  have  been 
put  into  the  post-office  by  some  one ;  and 
that  it  was  taken  out  by  some  one,  is 
shown  by  the  production  of  it  at  the  trial ; 
it  consequently  owes  its  publicity  to  the 
writer." 

If  the  libel  be  published  in  a  newspaper, 
proof  that  copies  were  distributed,  and 
that  the  clerk  of  the  printer  received  pay- 
ment for  them,  is  evidence  of  publication. 
RespuUica  v.  Davis,  3  Yeates,  128.  And 
the  delivery  of  a  copy  to  the  officer  at  the 
stamp-office,  Rex  v.  Amphlit,  4  Barnewall 
&  Cresswell,  85 ;  and  payment  to  him 
for  the  duties  on  advertisements  in  the 
paper  in  question,  Cook  V.  Ward,  6  Bing- 
ham, 409 ;  have  each  been  held  evidence 
of  publication.  Where  a  witness  testified 
VOL.  11.  27 


that  he  was  a  printer,  and  had  been  in 
the  office  of  the  defendant  where  the 
paper  in  question  was  printed,  and  he  saw 
it  printed  there,  and  the  paper  produced 
was,  he  believed,  printed  with  the  types 
used  in  the  defendant's  office ;  this  was 
held  to  be  prima  facie  proof  of  publica- 
tion by  the  defendant.  Soulhwick  v.  Ste- 
vens, 10  Johnson,  443. 

In  Gathercole  v.  Miall,  15  Meeson  & 
Welsby,  819,  the  question,  what  is  suffi- 
cient evidence  to  go  to  a  jury  of  a  publi- 
cation of  a  newspaper  was  discussed  as 
follows,  by  Alderson,  B. :  "  The  question 
is,  whether  or  not  there  is  reasonable  evi- 
dence that  this  is  a  copy  of  the  individual 
paper  which  Jjas  been  produced,  and 
which  has  bec^Biown  to  have  been  pub- 
lished by  the  defendant.  Now  we  must 
consider  what  the  nature  of  the  instrument 
is.  It  is  a  copy  of  a  newspaper.  We 
must  use  our  own  common  sense,  and  re- 
member that,  with  respect  to  newspapers, 
not  one  copy,  but  a  great  variety  of  cop- 
ies, are  published  for  general  circulation 
among  the  public  at  large.  If  you  com- 
pare an  instrument  in  one  or  two  parts, 
and  find  the  one  is  an  exact  copy  of  the 
other,  you  would  have  no  difficulty  in  say- 
ing it  was  printed  from  the  same  mate- 
rials, and  from  the  same  type.  Suppose  1 
were  to  have  a  copy  of  Meeson  &  Wels- 
by's  Keports  here,  and  Meeson  &  Welsby's 
Reports  in  the  Queen's  Bench,  and  Mee- 
son &  Welsby's  Reports  in  the  Common 
Pleas,  and  I  were  to  examine  those  .three 
books,  and  to  find  that  there  was  a  mis- 
print in  the  first  page,  and  a  misprint  in 
the  fortieth  page,  and  a  misprint  in  the 
sixty-third  page,  I  should  say  a  jury  might 
very  reasonably  infer  that  those  three 
books  were  printed  from  the  same  types. 
So  I  say  here  with  respect  to  a  newspa- 
per; ifyou  find  it  in,general  corresponds, 
it  is  evidence  from  which  the  jury  may 
infer  that  the  paper  is  printed  from  the 
same  type  as  the  paper  which  is  pro- 
duced ;  and  if  so,  it  is  printed  by  the  de- 
fendant ;  and  if  so,  the  defendant  is  re- 
sponsible for  the  extent  of  the  injury  which 
may  be  done  by  that  paper,  which  by 
some  means  has  come  out  of  his  posses- 
sion, and  which  the  jury  may  infer  that 
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he,  or  somebody  connected  with  him,  was 
the  person  who  transmitted  it  to  the  Chat- 
teris Book  Society." 

In  an  action  for  a  libel  contained  in  a 
pamphlet,  a  witness  stated  that  she  had 
received  a  copy  from  the  defendant,  and 
that  she  had  read  certain  portions  of  it ; 
that  she  had  lent  it  to  a  third  person,  who 
had  afterwards  given  her  a  copy  back, 
which  she  believed  to  be  the  same  she  had 
lent  to  him,  but  that  she  would  not  swear 
that  it  was  the  same,  yet  that  she  had  no 
reason  to  doubt  it.  This  was  held  to  be 
sutEcient  evidence  of  publication  for  the 
jury.  Fryer  v.  Galhercole,  4  Exchequer 
Kep.  262.  ■  Pollock,  C.  B.,  said:  "It  ap- 
pears to  me  that  the  queafion  is  resolved 
into  one  of  degree  onlyJKiWhen  the  cir- 
cumstances of  the  case  are  examined,  it 
appears  that  the  witness  could,  with  pro- 
priety, say  no  more  than  this :  '  I  believe 
the  pamphlet  produced  to  be  the  same  as 
that  I  received  from  the  defendant,  be- 
cause I  received  it  from  the  person  to 
whom  I  had  lent  it,  and,  for  this  reason, 
I  expected  to  receive  the  same  back 
again ;  and  I  had  no  reason  to  think  it 
was  not,  although  I  cannot  possibly  iden- 
tify it.'  If  she  had  put  her  name  upon  it 
before  the  witness  had  lent  it,  there  would 
have  been  no  doubt  about  the  mattery 
but  here  she  did  so  after  it  was  returned. 
Independently  of  this  fact,  therefore,  the 
question  is,  whether  there  is  any  evidence 
that  the  copy  she  had  received  back  was 
the  identical  copy  given  to  her  by  the  de- 
fendant. My  brother  Alderson  has  put 
several  hypothetical  cases  in  the  course 
of  the  argument,  by  way  of  illustration. 
Now,  without  considering  the  case  of  coin, 
let  us  suppose  the  case  of  a  copy  of  a 
book, — a  book  which  is  extremely  scarce, 
as,  for  instance,  one  of  which  only  two  or 
three  copies  exist, — and  suppose  a  person 
from  the  British  Museum  were  to  be 
called  as  a  witness,  and  he  were  to  say  : 
'  Mr.  A.  B.  asked  for  the  work  the  other 
day,  and  it  was  lent  him,  and  he  had  it  in  his 
possession  for  some  time,  and  he  returned 
this  one  to  me.  I  believe  this  to  be  the 
Bame  work  he  received,  but  I  will  not 
pledge  my  oath  to  its  being  so.  There 
are  but  two  other  copies  of  the  work,  one 


at  Paris,  the  other  at  Vienna.'  Such  a  cir- 
cumstance would  exclude  almost  all  pos- 
sibility that  the  work  returned  was  not 
the  same.  Now,  suppose  that  a  few  other 
copies  of  the  work  existed,  still  there 
would  be  some  evidence  to  go  to  the  jury 
of  the  identity  of  the  book.  The«evidence 
would  be  weaker.  If  a  solitary  copy  only 
existed,  the  copy  returned  could  not  but 
be  the  same,  and,  in  that  case,  the  evi- 
dence must  have  been  received.  If  there 
were  twenty  copies,  the  probability  of  its 
identity  would  be  less ;  and  so  if  there 
were  five  hundred,  less  still ;  and  so  on. 
In  addition  to  this,  the  more  frequently 
the  party  lends  it,  the  probability  becomes 
less  that  the  one  returned  is  the  same 
with  that  lent  ;  but  of  that  probability 
the  jury  are  to  be  the  judges.  It  there- 
fore appears  to  me  that,  when  the  matter 
is  carefully  examined,  it  comes  to  a  mere 
question  of  degree  or  weight;  but  still 
there  is  some  evidence  for  the  jury.  If 
there  were  some  legal  evidence  to  go  to 
the  jury  in  this  case,  there  is  no  doubt 
that  they  were  justified  in  their  verdict ; 
and  as  there  was  some  evidence  to  go  to 
the  jury,  and  the  objection,  if  any,  was  to 
the  weight  of  it,  the  work  was  properly 
received." 

The  publication  must  be  proved  to 
have  been  made  within  the  county  where 
the  trial  is  had.  The  Seven  Bishops'  case, 
12  Howell's  State  Trials,  354.  Where  a 
libel  was  published  in  a  newspaper  printed 
in  the  State  of  Rhode  Island,  but  which 
usually  circulated  in  a  county  in  Massa- 
chusetts, and  the  number  containing  the 
libel  was  actually  circulated  in  such 
county,  it  was  held,  that  this  was  conclu- 
sive evidence  of  a  publication  in  such 
county.  Commonwealth  v.  Blanding,  3 
Pickering,  304. 

If  a  libel  is  written  in  one  county,  and 
sent  by  post,  addressed  to  a  person  in 
another  county,  or  its  publication  in 
another  county  be  in  any  way  consented 
to,  this  is  evidence  of  a  publication  in  the 
latter  county.  The  Seven  Bishops'  case, 
12  Howell's  State  Trials,  331,  332.  Thus, 
if  a  libellous  letter  is  sent  by  the  post,  ad- 
dressed to  a  party  out  of  the  county  in 
which  the  venue  is  laid,  but  it  is  first  re- 
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ceived  by  him  ■within  that  county,  this  is 
a  sufficient  publication.  Hex  v.  Watson, 
1  Campbell,  215. 

The  delivery  at  the  post-office  in  L.  of 
a  sealed  letter,  enclosing  a  libel,  is  a  pub- 
lication of  the  libel  in  L.  And  where  a 
person  writes  and  composes  a  libel  in  one 
county,  with  intent  to  publish,  and  after- 
wards publishes  it  in  another,  he  may  be 
indicted  in  either  county.  Rex  v.  Burdeit, 
4  Barnewall  &  Alderson,  95.  In  this  case, 
it  appeared  that  the  defendant,  on  the 
22d  of  August,  wrote  and  composed  a 
libel  in  the  county  of  L.,  and  that  he  was 
seen  in  L.  on  that  and  the  following  day, 
and  on  the  24th  the  libel  was  delivered  in 
the  county  of  M.  (100  miles  off,)  by  A. 
to  B.,  being  enclosed  in  an  envelope  ad- 
dressed to  A.,  containing  written  direc- 
tions to  A.  to  forward  the  libel  to  B.,  by 
whom  it  was  subsequently  published  in  M. 
The  envelope  was  open,  and  it  was  not 
proved  that  there  was  on  it  any  trace  of  a 
seal  or  postmark.  A.  was  not  called  on 
the  trial  as  a  witnesagby  either  party,  nor 
was  it  proved  that  H^was  a  resident,  or 
had  been  about  that  time  in  L.  Under 
these  circumstances,  it  was  held  by  a  ma- 
jority of  the  judges  in  the  King's  Bench, 
that  this  was  evidence  on  which  a  jury 
might  properly  be  left  to  presume  that 
the  libel  was  delivered  open  to  A.  in  L. 
It  was  also  held  in  this  case,  that  where  it 
is  proved  that  a  defendant  writes  a  libel 
in  one  county,  and  sends  or  carries  it  to 
some  person,  or  to  some  place,  (without 
proving  to  whom,  or  to  what  place  in  par- 
ticular, it  is  so  sent  or  carried,)  for  the 
purpose  of  publication  in  another  county, 
and  the  libel  is  in  fact  afterwards  pub- 
lished, this  is  evidence  that  the  defendant 
published  it  in  the  county  where  it  was 
written.  For  the  sending  or  carrying  the 
libel  for  such  purpose  was  considered  to 
be  the  commencement  of  the  publication, 
of  which  the  receipt  and  reading  of  it  by 
the  person  (wherever  he  was)  to  whom  it 
was  so  sent,  was  the  consummation.  4  B. 
&  A.  176,  per  Lord  Tenterden. 


A  general  confession,  that  the  defendant 
was  the  writer  of  a  libel,  is  no  evidence  that 
he  published  it  in  any  particular  county. 
Tlie  Seven  Bishops'  case,  12  Howell's  State 
Trials,  183.  And  see  the  observations 
on  this  celebrated  case  by  Lord  Ellen- 
borough,  and  Lawrence,  J.,  in  the  text. 

The  general  rule  is,  that  the  identical 
libel  published  must  be  produced.  But 
where  it  is  in  the  prisoner's  exclusive  pos- 
session,! or  has  been  lost  or  destroyed, 
and  perhaps  in  some  other  cases,  where 
its  production  is  out  of  the  power  of  the 
prosecutor,  then,  as  in  other  cases,  second- 
ary evidence  is  admissible  of  its  contents. 
In  Johnson  v.  Hudson  and  Morgan,  7 
Adolphus  &  Ellis,  233,  it  appeared  that 
the  alleged  libel  had  been  published  by 
being  sung  in  the  streets ;  that  Morgan 
had  printed  1000  copies  of  a  song,  of 
which  300  had  been  delivered  at  Hudson's 
shop ;  that  the  song  complained  of  had 
been  sung  from  a  printed  paper  received 
of  Hudson,  and  taken,  at  Hudson's  shop, 
from  a  parcel  containing  about  300 ;  and 
that  it  had  since  been  destroyed ;  but  the 
person  who  sung  it  swore  that  it  corre- 
sponded with  a  printed  song  which  was 
produced,  and  which  had  Morgan's  name 
on  it,  as  printer ;  and  one  of  Morgan's 
journeymen  swore  that  the  printed  song 
produced  corresponded  with  that  which 
Morgan  had  printed  and  delivered  to 
Hudson.  It~was  held,  that  there  was  suf- 
ficient secondary  evidence  to  go  to  a  jury 
of  Morgan's  having  printed  the  paper 
from  which  the  publication  took  place. 
"Where  a  witness  testifies  that  he  is  a  sub- 
scriber for  a  certain  newspaper,  and  being 
shown  several  papers  of  the  same  name 
and  date,  further  testifies  that  the  papers 
are  in  all  respects  similar  to  those  left  at 
his  office,  that  the  articles  contained  in 
the  papers  produced  are  the  same  that  he 
had  read  in  the  copies  left  at  his  office ; 
this  was  held  to  be  sufficient  proof  of 
publication,  without  proving  a  loss  of  the 
papers  originally  left  at  the  office.  Huff 
v.  Bennett,  4  Sandford,  120. 


1  In  which  case,  notice  to  produce  must  be  given  before  parol  evidence  can  be  given  of  its 
contents.     Winter  v.  Donovan,  8  Gill,  370. 
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In  Gathercole  v.  Miall,  15  Meeson  & 
Welsby,  319,  this  rule  was  fully  and  learn- 
edly discussed.  This  was  an  action  brought 
by  the  plaintiflF,  the  clergyman  of  a  parish, 
for  a  libel  published  in  a  newspaper  called 
The  Nonconformist.  It  was  sought  to 
prove  that  one  of  such  newspapers  had 
been  sent  to  a  public  reading-room  in  the 
plaintiff's  parish,  to  which  there  were 
eighty  subscribers.  The  president  of  the 
reading-room  testified,  that  a  newspaper 
called  The  Nonconformist,  which  was  the 
name  of  that  published  by  the  defendant, 
was  brought  to  the  institution,  he  did  not 
know  by  whom,  and  left  there  gratui^ 
tously ;  that,  about  a  fortnight  afterwards, 
it  was  taken  (as  he  supposed)  out  of  the 
subscribers'  room,  without  his  authority, 
and  was  never  returned ;  that  he  had 
searched  the  room  for  it,  but  had  not 
found  it,  and  never  knew  who  had  it ; 
and  that  he  believed  it  was  lost  or  de- 
stroyed. The  learned  judge,  under  these 
circumstances,  held  that  secondary  evi- 
dence of  the  contents  of  the  paper  was 
admissible."  Alderson,  B. :  "  It  is  clear, 
as  it  seems  to  me,  that  the  evidence  was 
properly  received.  I  think  the  search 
should  be  such  as  should  induce  the 
judge  to  come  to  the  conclusion,  and  the 
court  afterwards,  oh  revising  his  opinion, 
to  come  to  the  same  conclusion,  that  there 
is  no  reason  to  suppose  that  the  omission 
to  produce  the  document  itself  arose  from 
any  desire  of  keeping  it  back,  and  that 
there  has  been  no  reasonable  opportunity 
of  producing  it  which  has  been  neglected. 
Now,  the  question  whether  there  has  been 
a  loss,  and  whether  there  has  been  suffi- 
cient search,  must  depend  very  much  on 
the  nature  of  the  instrument  searched  for ; 


and  I  put  the  case,  in  the  course  of  the 
argument,  of  the  back  of  a  letter.  It  is 
quite  clear  a  very  slender  search  would 
be  suflicient  to  show  that  a  document  of 
that  description  had  been  lost.  If  we 
were  speaking  of  an  envelope,  in  which  a 
letter  had  been  received,  and  a  person 
said, '  I  have  searched  for  it  among  my 
papers,— I  cannot  find  it ; '  surely  that 
would  be  sufficient.  So,  with  respect  to 
an  old  newspaper  which  has  been  at  a 
public  coffee-room  ;  if  the  party  who  kept 
the  public  coffee-room  had  searched  for  it 
there,  where  it  ought  to  be  if  in  existence, 
and  where  naturally  he  would  find  it,  and 
says  he  supposes  it  has  been  taken  away 
by  some  one,  that  seems  to  me  to  be  am- 
ply sufficient.  If  he  had  said, '  I  know 
it  was  taken  away  by  A.  B.,'  then  I  should 
have  said,  you  ought  to  go  to  A.  B.,  and 
see  if  A.  B. 'has  not  got  that  which  it 
is  proved  he  took  away ;  but  if  you  have 
no  proof  that  it  was  taken  away  by  any 
individual  at  all,  it  seems  to  me  to  be  a 
very  unreasonable  tiling  to  require  that 
you  should  go  to  au  the  members  of  the 
club,  for  the  purpose  of  asking  one  more 
than  another,  whether  he  has  taken  it 
away  or  kept  it.  I  do  not  know  where  it 
would  stop ;  when  you  once  go  to  each  of 
the  members,  then  you  must  ask  each  of 
the  servants,  or  wives,  or  children,  of  the 
members ;  and  where  will  you  stop  ?  As 
it  seems  to  me,  the  proper  limit  is,  where 
a  reasonable  person  would  be  satisfied 
that  they  had  bona  fide  endeavored  to 
produce  the  document  itself;  and  there- 
fore I  think  it  was  reasonable  to  receive 
parol  evidence  of  the  contents  of  this 
newspaper."  II. 
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The  King  v.  Maesh.^         <! 
November  21,  1836. 
Grand  Jury  —  Number  of —  Writ  of  Error. 

A  grand  jury  ought  not  to  consist  of  more  than  twenty-three  persons. 

Where  more  than  twenty-three  persons  are  sworn  and  sit  upon  a  grand  jury,  and  a  bill 
of  indictment  is  found  by  them  to  which  a  defendant  pleads,  and  is  tried  and  found 
guilty,  the  Court  of  King's  Bench  will  not  upon  motion  quash  the  indictment. 

If  more  than  twenty-three  are  sworn  and  sit  upon  the  grand  jury,  the  defendant,  in  an  indict- 
ment found  by  them,  may,  if  that  fact  appears  upon  the  caption  of  the  indictment,  bring 

•   error  in  law.    If  it  does  not  appear  there,  then  he  may  bring  error  in  fact. 

The  Court  of  King's  Bench  will  not  receive  an  affidavit  of  a  grand  juror  as  to  what  passed 
in  the  grand  jury  room,  upon  the  subject  of  a  bill  of  indictment. 

The  defendant  was  indicted  at  the  general  sessions,  held  in  Feb- 
ruary last,  for  the  town  and  port  of  Dover,  for  soliciting  one  Joseph 
Moore  to  personate  one  John  Moore  at  an  election  for  councillors  of 
the  Pier  ward  of  Dover.  This  indictment  was  removed  into  the 
Court  of  King'^  Bench  by  certiorari,  obtained  at  the  instance  of  the 
defendant.  The'indictment  was  tried  at  the  Kent  summer  assizes  in 
1836,  before  Lord  Abinger,  C.  B.,  and  the  defendant  was  found 
guilty.  In  this  term  Sir  J.  Campbell,  A.  G.,  applied  for  a  rule  nisi 
to  quash  the  indictment  upon  several  affidavits,  one  of  which  was 
made  by  the  foreman  of  the  grand  jury,  and  stated  that  the  grand 
jury  consisted  of  twenty-eight  persons,  and  that  twenty-five  having 
sat  in  consideration  upon  the  bill ;  twelve  voted  for  the  finding  of  the 
bill,  and  thirteen  against  it.  That  the  jurymen  had  asked  the  recor- 
der ^  what  number  of  grand  jurymen  was  necessary  for  the  finding  a 
bill,  and  he  told  them  that  twelve  must  concur  in  the  finding,  upon 
which  they  brought  in  the  bill,  although  a  majority  of  those  who  took 
it  into  consideration  voted  against  it.  The  affidavit  of  another  per- 
son, who  was  not  a  juryman,  stated  that  twenty-eight  persons  were 
sworn  upon  the  grand  jury.  The  town  clerk  stated,  that  he  was 
unable  to  say,  from  a  reference  to  the  minutes  of  the  sessions,  how 
many  persons  were  sworn  on  the  grand  jury,  there  being  no  mark  to 
distinguish  those  who  were  sworn  from  those  who  were  not ;  that 
the  office:  who.  summoned  the  jury  returned  the  names  of  thirty-one 
persons,  and  that  he  swore  in  as  grand  jurymen  all  of  the  number 


1  1  Nevile  &  Perry,  187;  6  Adolphus  &  Ellis,  236. 

2  It  was  stated  to  the  court,  by  the  attorney-general,  that  the  recorder  did  not 
know  that  more  than  twenty-three  were  sworn  on  the  grand  jury. 
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returned,  who  presented  themselves  at  the  opening  of  the  sessions ; 
that,  to  the  best  of  his  recollection,  he  swore  in  on  such  grand  jury  a 
greater  number  than  twenty-three  persons,  and  that  he  was  induced 
to  swear  in  all  who  presented  themselves,  in  order  to  avoid  any  im- 
putation that  he  made  a  selection  for  political  reasons,  as  he  was 
aware  that  a  bill  of  indictment  would  be  preferred  against  the  de- 
fendant, about  which   a   great   deal   of  excitement  prevailed.     It 
appeared  also  by  an  affidavit  made  'by  the  person  who  summoned 
the  grand  jury,  that  more  than  twenty-three  were  sworn.     The  fol- 
lowing authorities  were  cited  by  the  attorney-general  in  support  of 
the  motion,  Sykes  v.  Dunbar,  2  Selwyn,  N.  P.  1066, 7th  ed. ;  note  by  Mr. 
Christian  to  the  4th  vol.  of  Blacksione's  Commentaries,  p.  303  ;  Arch- 
bold's  Criminal  Law,  4th  ed.  p.  58 ;  Hawkins's  Pleas  of  the  Crown^ 
Vol.  2,  p.  651 ;  and  the  entry  made  by  Sir  J.  Burrows,  master  of  the 
crown  office,  in  1760,  with  the  observations  of  Lord  Mansfield,  C.  J. 
It  was  observed  by  Lord  Denman,  C.  J.,  in  the  course  of  the  argu- 
ment, that  both  the  oath  taken  by  each  grand  juror,  and  public  policy, 
prohibited  what  occurred  in  the  grand  jury  room  from  being  made 
public.     The  court  granted  a  rule  nisi,  on  the  ground  that  in  swear- 
ing more  than  twenty-three  persons  on  the  grand  jury,  the  usual 
course  of  public  justice  had  been  departed  from;  and  it  was  said  by 
the  court,  that  they  could  not  take  into  consideration  what  occurred 
in  the  grand  jury  room.     That  part  of  the  affidavits  which  stated 
what  occurred  in  the  grand  jury  room  having  been  struck  out,  the 
rule  was  drawn  up. 

Piatt  and  Adolphus  now  showed  cause  against  the  rule.  As  the 
grand  jury  consisted  of  twenty-eight,  and  twenty-five  voted,  it  is  to 
be  intended  that  twenty-eight  found  the  bill.  The  earliest  author- 
ities show  that  an  indictment  found  by  twelve  men  was  sufficient. 
A  majority  was  not  required  except  in  cases  where  the  grand  jury 
consisted  of  twenty-three,  and  then  of  course  twelve  formed  a  major- 
ity. In  Coke  upon  Littleton,  126  b,  an  indictment  is  defined  to  be 
in  law  an  accusation  found  by  twelve  or  more  upon  their  oaths.  It 
may  be  found  by  more  than  twelve  men,  but  if  found  by  twelve  it  is 
sufficient.  In  Hale's  Pleas  of  the  Crown,  the  nature  of  the  summons 
in  virtue  of  which  the  jury  were  to  attend,  is  stated,  and  it  is  there 
said,  that  the  sheriff  is  to  summon  twenty-four.  2  Hale,  P.  C.  154. 
In  the  same  book,  (Ibid.  161,  citing  Lamb.  Just.  40"0,)  it  is  said  if 
there  be  thirteen  or  more  of  the  grand  jury,  a  presentment  by  less 
than  twelve  cannot  be  made,  but  if  twelve  assent  to  it,  it  is  sufficient. 
The  circumstance  that  in  general  only  twenty-three  are  sworn,  is 
merely  the  result  of  convenience.  In  Comyns's  Digest,  Indictment, 
(A),  an  indictment  is  defined  to  be  "an  accusation  or  declaration  at 
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the  suit  of  the  king^or  some  offence  found  by  a  proper  jury  of  twelve 
men."     In  2  Hawkins's  Pleas  of  the  Crown,  299,  6th  ed.,  it  is  said, 
"  an  indictment  is  an  accusation  at  the  suit  of  the  king  by  the  oaths 
of  twelve  men  of  the  same  county  wherein  the  offence  was  commit- 
ted, returned  to  inquire  of  all  offences  in  general  in  the  county,  deter- 
minable by  the  court  into  which  they  are  returned,  and  finding  a  bill 
brought  before  them  to  be  true."     It  is  defined  in  the  same  manner 
by  Mr.  Justice  Blackstone,  in   his  Commentaries.     4  Bl.  Com.  302, 
18th*ed.     It  is  there  said,  "  To  find  a  bill  there  must  at  least  twelve 
of  the  jury  agxee  ;  "  and  Viner,  in  his  Abridgment,  Indictment,  (H  9) 
5,  adopts  the  authority  of  Hawkins.     It  plainly  appears  from  all 
these  authorities,  that  in  order  to  put- a  man  upon  his  trial  it  is  suffi- 
cient that  the  bill  should  be  found  by  twelve  men.     But  there  is 
another  objection  to  this  application,  —  it' is  too  late,  the  defendant 
has  been  tried  and  convicted — he  has  declared  his  innocence,  he  has 
put  himself  upon  his  country  to  have  that  question  of  his  guilt  or 
innocence  decided,  and  the  verdict  of  the  jury  has  been  against  him. 
There  has  therefore  been  a  finding  of  twelve  of  the  grand  jury  and  a 
verdict  of  twelve  of  the  petty  jury  against  him,  and  he  has  been  thus 
convicted  upon  the  oaths  of  twenty-four  men.     The  substance  of  the 
motion  now  made  should  have  been  brought  before  the  court  where 
the  indictment  was  found,  by  a  plea  in  abatement,  but  after  a  con- 
viction, this  court  cannot  give  the  defendant  the  benefit  of  a  plea  in 
abatement  upon  a  motion  of  this  sort.     Such  a  plea  would  have 
brought  the  question  of  the  jurisdiction  of  the  court  fairly  under  con- 
sideration, but  the  defendant  having  once  submitted  to  the  juris- 
diction, cannot  now  dispute  it.     Suppose  this  court  give  judgment 
that  the  indictment  be  quashed,  the  record  will  then  present  this 
appearance, —  the  finding  of  the  indictment,  the  arraignment,  the 
plea,  the  issue,  and  the  verdict  of  guilty,  will  all  be  regularly  entered, 
and  then  it  will  appear,  notwithstanding  thi^that  the  court  ordered 
the  indictment  to  be  quashed. 

[Coleridge,  J.  Will  it  not  form  a  part  of  the  record  that  the  in- 
dictment was  found  upon  the  oath  of  twelve  men  ?] 

It  is  apprehended  that  it  will  not. 

[Coleridge,  J.  In  the  Appendix  to  the  fourth  volume  of  Black- 
stone's  Commentaries,  there  is  the  form  of  a  record  of  an  indictment 
and  conviction  of  murder  at  the  assizes,  and  there  the  names  of  the 
grand  jurors  are  mentioned. 

Lord  Denman,  C.  J.  The  practice  in  the  crown  office  is  not  to 
mention  the  grand  jurors  by  name,  bul;  that  the  indictment  is  found 
by  the  oath  of  twelve  good  and  lawful  men.  The  caption  in  this 
case  will  be  made  up  at  the  crown  office.] 

The  error  in  that  case  will  be  apparent  on  the  record.     With 
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respect  to  the  passage  from  2  Burrow's  Reports,  t088,  it  is  not  there 
laid  down  that  the  grand  jury  must  not  consist  of  more  than  twenty- 
three,  but  that  that  is  the  most  convenient  number.  In  illustration 
of  the  argument,  Dr.  Sheridan's  case,  31  How.  State  Trials,  543,  may 
be  referred  to ;  he  was  indicted  under  the  Irish  Convention  Act,  33 
Geo.  3,  ch.  29,  and  it  was  objected  that  there  were  improper  per- 
sons on  the  grand  jury,  but  the  objection  in  that  case  was  taken 
at  the  trial. 

Sir  J.  Campbell,  A.  G.,  and  Channell,  in  support  of  the  rule.  This 
question  is  to  be  decided  upon  a  general  principle,  and  not  upon  any 
particular  inconvenience.  It  is  clear  that  the  bill  must  be  found  by 
a  majority  of  the  grand  jury,  and  the  number  of  twelve  was  merely 
mentioned  by  the  recorderas  the  smallest  number  that  could  consti- 
tute the  majority.  But  that  number  must  be  sufficient  to  constitute 
a  majority,  or  it  was  good  for  nothing.  The  opposite  doctrine  is 
quite  untenable,  for  if  any  number  might  be  sworn  on  the  grand  jury, 
out  of  one  hundred  sworn,  if  twelve  are  sufficient  to  find  a  bill,  twelve 
out  of  the  one  hundred  might  be  in  favor  of  finding  the  bill  and  eighty- 
eight  against  it,  and  yet,  according  to  the  doctrine  now  contended 
for,  such  a  bill  would  be  properly  found  by  a  grand  jury.  No  one 
could  gravely  venture  such  an  assertion. 

[Lord  Denman,  C.  J.  The  court  does  not  entertain  the  least  doubt 
that  twenty-three  is  the  proper  and  limifed  number,  and  that  the 
swearing  such  a  number  only  is  a  matter  of  practice  distinctly  recog- 
nized by  authorities  in  the  way  in  which  undisputed  propositions  are 
always  received.     You  need  not,  therefore,  argue  that  point.] 

If  that  be  so,  then  this  bill  was  a  nullity.  Hawkins,  P.  C.  b:  2, 
ch.  50,  §  3.  It  was  the  same  as  if  it  had  been  found  by  less  than 
twelve, "or  as  if  the  number  of  the  grand  jury  had  not  been  sworn,  or 
the  witnesses  before  ^em  npt  sworn,  in  all  which  cases  it  is  clear 
that  the  defendant  might  at  any  time  object  to  the  indictment.  In  a 
case  from  the  Northern  circuit,  where  after  trial  it  appeared  that  the 
witnesses  on  whose  testimony  the  grand  jury  had  found  the  bill,  had 
not  been  sworn,  Bayley,  J.,  who  had  previously  passed  sentence  on 
the  prisoner,  reserved  the  question  iof  the  opinion  of  the  twelve 
judges,  who  recommended  the  prisoner  to  mercy.  There  it  might 
have  been  said  to  the  prisoner,  you  may  bring  error  in  fact.  If  the 
defendant  might,  as  it  seemed  to  be  admitted,  bring  a  writ  of  error, 
the  court,  on  being  convinced  that  the  ground  for  that  error  really 
existed,  would  at  once  relieve  him  on  motion. 

Lord  Denman,  C.  J.  No  authority  has  been  cited  to  show  that 
we  are  bound  to  quash  the  indictment.     Probably  the  mistake  which 
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has  occurred  will  appear  in  the  caption  of  the  indictment.  If  it  does, 
the  defendant  may  bring  error  in  law.  If  it  does  not,  he  may  bring 
error  in  fact ;  there  is  therefore  another  mode  of  proceeding  open  to 
him. 

Patteson,  J.  Some  express  authority  should  have  been  shown  to 
authorize  us  to  quash  this  indictment,  after  the  defendant  has 
pleaded  and  gone  to  trial  upon  it.  Whether  the  defendant  can  bring 
error  in  fact  or  in  law,  will  depend  upon  whether  the  mistake  appears 
upon  the  record. 


Williams,  J.     The  defendant,  who  was  aware  6f  the  mode  in 


which  the  bill  was  found,  pleads  to  the  indictment  and  takes  his 
trial.  After  he  is  found  guilty,  he  comes  to  this  court  and  asks  to 
have  the  indictment  quashed, 
not,  in  my  opinion,  to  interfere, 


Under  these  circumstances  we  ought 


Coleridge,  J.,  concurred. 


That  body  of  accusers,  now  called  a 
grand  jury,  originally  consisted  of  only 
twelve  persons.  Bracton,  Book  III.  116, 
speaks  of  this  as  their  number  within  each 
hundred.  Britton  also  states,  ch.  2,  "  et  a 
cheseun  dozeyne  soient  les  chapitres  sev- 
eranement  liveres."  The  Mirrour,  ch.  1, 
§  12,  says  of  tBe  duty  of  the  coroner, 
which  was  to  hold  many  of  the  pleas  of 
the  crown,  —  "les  jurors  soient  severes 
per  douesseins,  si  que  nul  doussein  ne  parle , 
k  autre,  eins  respoigne  cheseun  jurey  per 
6oi,"  or,  as  translated  in  Home's  Mirrour, 
p.  43  :  '•  The  jurors  are  severed  into  doz- 
ens, so  that  one  dozen  shall  not  speak  with 
another,  but  that  every  jury  must  answer 
by  itself."  An  early  Saxon  law  in  Ethel- 
red's  reign,  (A.  D.  978-1016,)  directed 
"  that  twelve  thanes,  with  the  sheriff  at  their 
head,  should  go  and  on  their  oaths  inquire 
into  all  offences,  not  charging  any  one 
falsely,  nor  wilfully,  nor  suffering  any 
offender  to  escape."  And  in  13  Edw.  I. 
ch.  13,  (A.  D.  1285,)  it  was  enacted  that 
sheriffs  in  their  tourns  sh9uld  cause  their 
"  inquests  of  malefactors  to  be  taken  by 
lawful  men,  and  by  twelve  at  the  least, 
which  shall  put  their  seals  to  such  inqui- 
sitions, and  those  that  shall  be  found  cul- 


Rule  discharsred, 

pable  by  such  inquests,  they"  shall  take 
and  imprison,  as  they  have  used  aforetime 
to  do."  In  those  early  times  each  jury 
presented  only  for  its  own  hundred,  and 
when  consisting  of  only  twelve,  entire 
unanimity  was  necessary  to  their  action. 
But  afterwards,  in  42  Edw.  III.  (A.  D. 
1368)  the  sheriff  was  directed  to  return, 
in  addition  to  the  usual  number  of  twelve, 
a  panel  of  knights,  which  formed  what  was 
called  "Z«  graunde  inquest;"  the  name 
being  used  not  as  at  the  present  day,  to 
distinguish  the  accusing  jury  from  the 
trial  jury,  but  to  indicate  that  they  were 
summoned  from  the  whole  county,  and  not 
merely  from  a  hundred.  Their  duty  was 
to  present  for  the  whole  county,  instead  of 
simply  for  a  hundred ;  twelve  being  still 
required  for  a  finding,  in  accordance  with 
immemorial  antiquity.  The  jury  for  each 
hundred  being  thus  superseded  by  this 
more  numerous  body,  gradually  fell  into 
disuse,  and  the  entire  duty  of  accusing 
offenders  became  vested  in  the  latter  body. 
There  is  some  reason  to  suppose  that  at 
onetime  the  number  of  the  grand  inquest 
was  but  sixteen,  which  may  be  the  reason 
why  Arkansas  and  perhaps  some  other 
American  States  have  by  statute  adopted 
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that  number.  The  Slate  v.  Hawkins,  5 
English,  71.  But  at  what  time,  or  for 
what  reasons,  the  number  was  enlarged  to 
its  present  extent,  may  not  be  exactly 
known.  Probably  the  increase  was  grad- 
ual, as  the  wants  of  society  increased. 
Spelman  says :  "  Jurata  delatoria  excedat 
duodenum,  quotii  judici  placuerit ;  non 
autem  deficiebat."  It  never  however 
reached  higher  than  twenty-three,  so  that 
the  original  twelve  might  always  remain  a 
majority  of  the  whole  body,  and  be  able 
to  present  on  the  finding  of  the  same  num- 
ber as  of  ancient  #mes.  And  although 
Mr.  Baron  Piatt  is  reported  to  have  said, 
in  3  Cox,  C.  C.  434,  (1849,)  that  he  saw 
no  reason  why  the  number  of  a  gra^d  jury 
should  be  limited  to  twenty-three,  and 
actually  allowed  twenty-five  to  sit  and  act 
on  the  jury  ;  yet  the  rule  of  the  common 
law  is  perfectly  settled  on  the  subject, 
whatever  might  have  been  its  origin,  or 
whatever  the  reasons  on  which  it  was  orig- 
inally founded.  It  is,  as  expressed  by 
Lord  Denuian,  in  6  Ad.  &  El.  241,  "  a 
,  matter  of  practice,  proved  by  authorities 
in  the  only  way  in  which  proof  can  be 
given  of  a  point  of  that  kind  which  has 
been  undisputed."  Anotherproof  of  such 
rule  may  be  found  in  2  Burrow,  1088,  in 
1760.  The  reporter  says  in  a  note  :  This 
being  grand  jury  day,  it  was  intended  by 
the  sheriff,  and  pressed  by  the  two  knights 
of  the  shire  for  Middlesex,  that  all  the 
principal  gentlemen  of  the  county,  (not 
fewer  than  fourscore  in  number)  should 
be  sworn  of  this  grand  jury,  in  order  to 
their  being  included  in  an  address  to  his 
majesty,  from  and  in  the  name  of  the 
grand  jury  of  Middlesex,  upon  his  acces- 
sion to  the  crown.  But,  upon  the  sherifi"'s 
mention  of  this  to  me,  it  seemed  to  me 
irregular  and  improper  to  swear  more 
than  twenty-three.  Because,  if  a  number 
amounting  to  two  full  juries  or  more 
should  be  sworn,  it  might  happen  that  a 
complete  jury  of  twelve  might  find  a  bill 
to  be  a  true  one,  though  other  twelve,  or 
even  many  more  than  twelve  of  tfio  very 
same  jury,  might  reject  it  as  an  untrue 
one ;  which  would  be  inconvenient  as  well 
as  contradictory,  and  even  somewhat  ab- 
surd  and  ridiculous.     Lord    Mansfield, 


upon  being  apprised  of  this,  said  it  would 
be  monstrous  to  swear  fourscore  ;  and  that 
the  officer  could  not  properly  swear  more 
than  three  and  twenty.  So  in  The  People 
v.  King,  2  Caines,  98,  (1804)  Kent,  C.  J., 
thought  it  a  fatal  objection  to  an  indict- 
ment that  twenty-four  persons  were  sworn 
on  the  grand  jury  who  found  it. 

That  twelve  continued  to  be  the  mini- 
mum insmheT  of  a  grand  jury  is  equally 
clear.  For,  as  early  as  41  Eliz.  (A.  D.  1599) 
in  Clyncard^s  case,  Cro.  Eliz.  654,  it  was 
distinctly  held  that  the  grand  jury  could 
not  consist  of  less  than  twelve,  and  that  the 
indictment  should  show  that  it  was  upon 
the  oath  of  twelve  men.  And  judgment 
was  reversed  for  want  of  it.  See  also  The 
State  V.  Symonds,  36  Maine,  128,  (1853). 
The  rule  of  the  common  law  was  also  dis- 
tinctly recognized  in  America  in  the  late 
ease  of  Commonwealth  v.  Wood,  2  Gush- 
ing, 149,  (1814,)  but  it  was  there  con- 
tended by  the  defendant  that  the  statute 
of  Massachusetts,  directing  the  clerk  of 
the  court  to  issue  writs  oi  venire  facias  for 
twenty-three  grand  jurors,  was  a  legisla- 
tive declaration  that  there  must  he  that 
number  on  the  panel,  and  therefore  that 
an  indictment  found  by  a  jury  of  onlj» 
twenty-two  was  insufficient.  But  the 
court  held  the  statute  directory  merely,  in 
order  that  the  attendanc?  of  a  sufficient 
number  of  persons  might  be  secured,  but 
that  the  number  necessary  for  a  quorum 
was  still  regulated  by  the  common  law. 
A  similar  view  was  adopted  in  North  Car- 
olina, in  The  Stale  v.  Davis,  2  Iredell,  153, 
(1841,)  where  a  statute  directed  eighteen 
persons  to  serve  as  grand  jurors,  yet  a 
bill  found  by  a  jury  of  only  fifteen  was 
held  good.  The  Supreme  Court  of  In- 
diana adopted  the  same  rule  in  Hudson  v. 
The  Stale,  1  Blackford,  317,  (18^4).  See 
to  the  same  effect,  Pyhos  v.  The  Stale,  3 
Humphreys,  49,  (1842,)  in  Tennessee.  So 
in  Alabama,  The  State  v.  Miller,  S  Ala- 
bama, 343,  (1842). 

A  contrary  view  was  taken  of  the  stat- 
ute of  Ohio,  on  this  subject,  in  Doyle  v. 
The  State,  17  Ohio,  222,  (1848).  And 
see  Young  v.  The  Slate,  6  Ohio,  435.  The 
statute  of  that  State  was  thought  to  re- 
quire that  the  grand  jury  should  always 
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consist  of  fifteen  persons,  but  an  examina- 
tion of  the  law  of  that  State  does  not  indi- 
cate Jiny  more  positive  or  peremptory 
■w(9as,  than  the  terms  used  in  the  statutes  of 
the  other  States  before  referred  to.  Prob- 
ably, however,  the  decision  itself  was  cor- 
rect, since ,  one  of  the  fifteen  jurors  was 
not  a  person  qualified  by  statute  to  serve 
as  grand  juror,  and  for  this  reason  the 
indictment  wMgirregular.  For  it  follows 
as  a  necessary  consequence,  (whatever  be 
the  number  of  the  grand,  jury  actually  in 
session,  whether  twelve  or  twenty-three,) 
that  every  one  must  be  legal  and  qualified 
to  serve  as  a  juror,  or  their  indictment 
will  be  void,  since  the  incompetent  juror 
might  have  been  one  of  the  twelve  neces- 
sary to  have  united  in  finding  the  bill. 
This  is  the  rule  laid  down  by  all  the  ele- 
mentary writers  on  criminal  law,  and  was 
distinctly  adopted  in  Barney  v.  The  State, 
12  Smedcs  &  Marshall,  68,(1849);  TJie 
State  v.  Duncan,  7  Yerger,  271,  (1834)  ; 
The  State  v.  Jacobs,  6  Texas,  99,  (1851). 
This  would  seem  to  be  so  on  general  prin- 
ciples, but  there  may  have  been  in  early 
times  some  doubt  about  it,  as  we  find  that 
in  the  eleventh  year  of  Henry  IV.  (1410) 
a  statute  was  passed,  enacting  that  "  any 
indictment  taken  by  a  jury,  one  of  whom 
is  unqualified,  sh^  be  altogether  void  and 
of  no  efFect."  ijfcroper  mode,  in  case  an 
incompetent  juror  is  summoned,  is  to  dis- 
charge him,  and  either  supply  his  place, 
or  allow  the  others  to  proceed  to  business 
without  him,  if  there  are  the  proper  num- 
ber qualified.  Commonwealth  v.  Barton, 
4  Leigh,  645,  (1832). 

Therefore  if  a  gi-and  juror  be  added  to 
the  panel  by  the  court  in  a  manner  not 
authorized  by  law,  it  vitiates  the  whole 
action  of  the  jury,  and  their  indictment  is 
altogether  invalid.  See  Tlie  State  v.  Sy- 
monds,  36  Maine,  128,  (1853,)  where  the 
court,  in  order  to  fill  vacancies  in  the 
panel,  issued  new  writs  of  venire  facias, 
without  any  express  authority  given  them 
by  statute  so  to  do.  See  also  Portis  v.  The 
Stale,  23  Mississippi,  578,  (1852).  In 
some  States,  if  the  number  of  the  grand 
jury  first  summoned  is  insufiicient,  the 
panel  may  be  completed  from  the  bystand- 


ers.   Dowling  v.   The  State,  5   Smedes  & 
Marshall,  664,  (1846). 

As  to  the  mode  and  time  of  objecting  to 
the  validity  of  a  bill  found  by  a  grand 
jury  composed  of  too  small,  or  too  large  a 
number  of  persons,  a  proper  mode,  judging 
from  analogy,  would  seem  to  be  by  an 
application  in  the  nature  of  a  plea  in 
abatement.  See  Sir  William  Witliipole's 
case,  Cro.  Car.  134,  (1628);  The  Slate  v. 
Symonds,  36  Maine,  128,  (1853);  The 
Slate  V.  Middlelon,  5  Porter,  484,  (1837)  ; 
The  State  v.  Herndon,  5  Blackford,  75, 
(1839);  Barney  v.  The  State,  12  Smedes 
&  Marshall,  68,  (1849)  ;  Vattier  v.  Tlie 
Slate,  4  Blackford,  71,  "(1835)  ;  McQuillen 
V.  The  State,  8  Smedes  &  Marshall,  587, 
(1847).  For,  after  a  plea  of  not  guilty  to 
the  charge  in  the  indictment,  and  a  fortiori, 
^fter  a  verdict  of  guilty,  it  is  too  late  to 
object  to  the  organization  or  proceedings 
of  the  grand  jury.  The  State  v.  Clarissg., 
11  Alabama  57,  (1847);  The  State  v. 
Martin,  2  Iredell,  101,  (1841)  ;  The  State 
V.  Seaborn,  4  Devereux,  305,  (1833)  ;  The 
People  V.  Griffi7i,  2  Barbour,  427,  (1848)  ; 
Penalty  v.  TJie  State,  7  English,  630, 
(1852) ;  McQuillen  v.  The  State,  8  Smedes 
&  Marshall,  587,  (1847)  ;  The  Slate  v. 
Borroum,  25  Mississippi,  203,  (1852). 

Lord  Denman,  in  the  leading  case, 
observes,  that  if  the  record  of  the  in- 
dictment and  conviction  should  show  the 
mistake  in  the  number  of  the  jury,  a  writ 
of  error  in  law  would  lie  to  reverse  it ;  but 
if  not,  the  defendant  might  bring  writ  of 
error  in  fact.  In  America  it  is  not  gen- 
erally customary  to  recite  how  many  com- 
posed the  grand  jury.  Young  v.  The  State, 
6  Ohio,  435,  and  therefore  a  writ  of  error 
in  fact  would  be  the  appropriate  rem- 
edy. But  whether  any  of  the  grand  jury 
could  be  summoned  to  prove  how  many 
were  present  when  the  bill  was  found,  or 
how  many  voted  in  ♦s  favor,  may  not  be 
entirely  agreed.  The  principal  case  is  op- 
posed to  the  practice  of  proving  such  facts 
by  the  jury  themselves,  and  an  analogous 
rule  is  adopted  in  other  courts.  The  Slate 
V.  Fassetl,  16  Conn.  457,  (1844)  ;  The 
People  V.  Huhbard,1lf  Danlo,  133,  (1847)  j 
Imlay  v.  Rogers,  2  Halsted,  347,  (1800). 
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On  the  other  hand,  in  Low's  case,  4 
Greenleaf,439,  (1827,)  the  Supreme  Court 
of  Maine,  after  careful  deliberation,  de- 
termined that  a  defendant  might  prove  by 
the  grand  jurors  themselves  that  twelve 
did  not  concur  in  finding  a  bill,  and  that 
they  supposed  they  could  legally  find 
a  bill  upon  the  vote  of  a  majority  present, 
although  less  than  twelve.  The  applica- 
tion to  prove  such  facts  came  up  by  way 
of  a  motion,  in  the  nature  of  an  applica- 
tion, as  it  was  treated  by  the  court,  to 
amend  the  record,  whidh  was  alleged  to 
be  a  mistake.  It  was  strenuously  opposed 
by  the  attorney-general,  as  being  against 
pub*  policy,  against  immemorial  usage, 
and  against  law.  It  was  also  urged  that 
it  would  be  contradicting  the  record, 
which  was  conclusive  that  the  requisit^ 
number  concurred  in  finding  the  bill.  Bu™ 
the  court  granted  the  defendant  leave  to 
prove  such  facts  by  the  grand  jury,  ahd 
as  the  question  is  a  very  important  one, 
and  the  decision  apparently  in  conflict 
with  the  general  doctrines  of  allowing 
proof  by  the  members  of  a  jury  of  their 
own  proceedings,  we  give  in  full  the  rea- 
soning upon  which  the  decision  proceed- 
ed. Weston,  J.,  said :  "  The  concurrence 
of  twelve  grand  jurors  is  necessary  to  find 
a  bill.  The  jiarty  accused  cannot  be 
legally  held  to  answer  upon  the  finding  of 
a  less  number.  And  this  privilege  is  se- 
cured to  the  citizen,  in  crimes  capital  or 
infamous,  by  the  provisions  of  the  Consti- 
tution. These  positions  are  not  denied ; 
but  it  is  insisted  that,  when  an  indictment 
is  once  verified  by  the  attestation  of  the 
foteman  of  the  grand  jury  that  it  is  a  true 
bill,  and  as  such  been  presented  to  the 
court,  and  ordered  to  be  put  on  file,  it 
then  becomes  a  matter  of  record,  and  fur- 
nishes conclusive  and  incontrovertible  evi- 
dence that  it  was  found  by  the  requisite 
number.  I  am  satRfied  that  an  indict- 
ment, thus  sanctioned,  is  to  be  regarded 
as  a  record,  and  that  it -has  all  the  legal 
verity  which  beloijgs  to  that  species  of  evi- 
dence ;  and  I  admit  that,  according  to  our 
practice,  it  proves  the  fact  that  twelve  or 
more  agreed  to  the  mt.  I  think  the  cer- 
tificate of  the  foreman  must  be  necessa- 


rily- understood  as  implying  this,  and  as 
constituting  the  proper  evidence  of  the 
fact ;  it  not  here  appearing  in  the  caption 
that  it  was  found  by  twelve  men,  accord- 
ing to  the  usage  in  England.  But  while  I 
recognize  the  absolute  certainty,  which  a 
regular  judicial  record  carries  with  it,  and 
the  policy  upon  which  it  is  founded,  I  am 
also  of  opinion  that  there  is,  and  always 
has  been,  and  from  the  ^cessity  of  the 
case  must  be,  a  power  in  the  court  to  va- 
cate, or  to  cause  to  be  amended,  a  record 
which  has  been  erroneously  or  falsely 
made,  by  inadvertency  or  otherwise,  by 
any  of  its  officers.  I  entertain  no  doubt 
that  the  court  may  exercise  this  power  at 
any  time,  according  to  their  discretion ; 
but  unquestionably  while  a  criminal  pros- 
ecution, or  a  civil  suit,  is  yet  in  progress, 
and  has  not  finally  terminated..  It  is  not 
to  be  understood  that  the  rights  of  parties 
are  to  be  concluded,  and  that  without  rem- 
edy, by  the  errors  and  mistakes-,  to  say 
nothing  of  the  fraud,  of  a  recording  officer. 
To  subject  a  record  to  the  superintending 
and  revising  inspection  of  the  court,  is  not 
to  impair  the  rule  of  evidence  under  con- 
sideration. That  there  may  be  an  end  of 
controversy  in  regard  to  facts,  the  trufli 
of  which  has  been  established  in  judicisu 
proceedings,  no  averment  or  proof  is  re- 
ceived against  the  rec^B ;  but  it  is  com- 
petent for  the  court  to  say,  if  they  are  sat- 
isfied that  the  claims  of  justice  require  it 
at  their  hands  :  This  is  not  our  record ;  it 
is  false  and  erroneous,  and  the  authenti- 
cation which  it  bears  is  unauthorized  and 
unwarranted. 

The  return  of  the  sheriif,  upon  mesne 
or  final  process,  has  the  character  of  a  rec- 
ord, and  as  such  is  incontrovertible  ;  and 
yet  it  is  no  uncommon  practice  for  the 
court,  in  their  discretion,  to  permit  him  to 
amend  it.  And  upon  the  suggestion  of 
the  clerk  that  an  error  has  crept  into  the 
record,  through  the  inadvertency  either  of 
himself  or  his  substitutes,  the  court  being 
satisfied  of  the  truth  of  the  suggestion,  do 
not  hesitate  to  order  its  amendment. 

tt  is  well  known  that  in  our  practice, 
•when  the  grand  jury  come  into  court, 
upon  being  inquired  of  whether  they  have 
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agreed  in  any  bills,  and  the  foreman  ans- 
wering in  the  affirmative,  he  is  directed 
to  hand  them  in  ;■  whereupon  they  pass 
from  his  hands,  through  the  intervention 
of  an  officer,  to  the  clerk.  They  are  not 
read  over,  nor  is  the  substance  of  them 
mated,  or  the  persons  named  against  whom 
they  are  found.  It  is  taken  for  granted 
that  the  foreman  returns  only  such  as  the 
requisite  number  have  concurred  in ;  but 
no  inquiry  is  made  of  his  fellows,  nor  is  it 
made  known  to  them  at  the  time  what 
bills  are  pa'ssed  over  to  the  court.  Let  it 
be  supposed  that  after  they  have  been 
received  and  ordered  to  be  filed,  and  the 
grand  jury  discharged,  it  should  happen 
to  ^  suggested  to  them  that  among  the 
number  is  one  charging  a  certain  citizen 
with  a  certain  crijue.  If,  therefore,  every 
juror,  except  the  foreman,  should  present 
himself,  and  offer  his  affidavit  that  he 
never  agreed  to  such  a  bill,  is  there  no 
power  in  the  court  to  receive  such  testi- 
mony, and,  if  assured  of  its  truth,  to  give 
relief?  Or  if  the  foreman,  after  the 
grand  jury  has  been  dismissed,  discover- 
ing his  mistake,  should  suggest  to  the 
court,  and  offer  to  support  his  statement 
by  oath,  and  by  the  corroborating  testi- 
mony of  every  member  of  the  jury,  that 
the  attorney-general  had  drawn  two  bills 
against  a  party  accused,  one  for  murder 
and  one  for  manslaughter,  and  had  left 
them  with  the  jury,  that  they  might  make 
use  of  one  or  the  other,  as  they  might 
find  the  facts,  that  a  competent  number 
of  them  had  agreed  in  the  bill  for  man- 
slaughter, but  that  he  had  since  discov- 
ered that  he  had  inadvertently  signed  and 
presented  as  true  the  bill  for  murder,  to 
which  they  had  not  agreed,  is  the  judicial 
power  so  defective  that  this  error  must 
remain  without  correction  ?  If  so,  the 
life  of  a  citizen  may  be  brought  into  jeop- 
ardy, in  violation  of  both  his  legal  and 
constitutional  rights,  under  the  pretence 
of  a  necessary  adherence  to  the  letter  of  a 
technical  rule. 

It  may  be  said  that  to  permit  an  in- 
quiry of  this  sort  would  open  the  door  to 
great  abuses ;  that  it  would  afford  oppor- 
tunity to  tamper  with  the  jury ;  and  that 
it  would  lessen  the  respect  due  to  the 

VOL.  II.  28 


forms  and  solemnities  of  judicial  proceed- 
ings. These  are  considerations  which  ad- 
dress themselves  strongly  to  the  attention 
of  the  court,  and  cannot  fail  to  have  a 
deep  influence  in  the  exercise  of  their 
discretion.  It  could  only  be  in  a  very 
clear  case,  where  it  could  be  made  to  ap- 
pear manifestly,  and  beyond  every  rea- 
sonable doubt,  that  an  indictment  appa- 
rently legal  and  formal,  had  not  in  fact 
the  sanctions  which  the  law  and  the  con- 
stitution require,  that  the  court  would  sus- 
tain a  motion  to  quash  or  dismiss  it,  upon 
a  suggestion  of  this  kind. 

The  oath  of  the  grand  juror  requires 
him  to  keep  secret  the  State's  counsel,  his 
fellows',  and  his  own.  Of  this  character 
may  be,  what  particular  jurors  agreed  op 
dissented,  upon  the  questions  whether  a 
true  bill  or  not ;  and  also  the  testimony 
exhibited  before  them,  or  such  parts  of  it 
as  the  attorney-general  may  wish  to  keep 
secret,  until  developed  at  the  trial.  But 
the  fact,  whether  twelve  or  more  concur- 
red or  not  in  the  bill,  is  not  a  secret.  It 
is  a  result  which  they  are  required, 
through  their  organ  the  foreman,  to  make 
known ;  and  it  is  of  the  deepest  import- 
ance to  the  public  and  to  the  accused  that 
it  should  be  truly  disclosed. 

There  might  have  been  less  difficulty 
in  supporting  this  motion,  if  it  had  been 
made  at  the  first  term,  when  the  facts  were 
fresh  in  the  recollection  of  the  jury  ;  but 
their  mistake,  it  is  stated,  had  not  then 
been  discovered,  and  the  party  charged 
was  not  before  the  court.  It  is  under- 
stood that  the  foreman,  who  signed  this 
bill,  happening  to  be  present  at  the  suc- 
ceeding term,  was,  from  the  charge  of  the 
judge  to  the  grand  jury,  apprised  that  a 
bill  could  be  found  only  by  twelve  or 
more,  whereas  he  had  before  supposed 
that  a  majority  was  sufficient.  Finding 
that  his  mistake  had  operated  to  the  prej- 
udice of  Low,  the  defendant,  he  disclosed 
the  fact ;  and  he  now  states  in  his  affidavit, 
if  it  can  be  received,  that  although  a  ma- 
jority of  the  jury  agreed  in  finding  the 
bill,  that  majority  did  not  consist  of  twelve. 
If  the  mistake  had  been  discovered  before 
the  discharge  of  the  grand  jury,  better 
and  more  satisfactory  means  of  ascertain- 
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jng  it  would  have  been  afforded.  But  it 
appears  to^me  that  the  door  to  further  in- 
quiry is  not  therefore  necessarily  closed ; 
and  that  this  presents  a  case,  in  which  the 
superintending  power  of  the  court,  in  cor- 
recting any  mistakes  which  may  arise  in 
its  proceedings,  may  and  ought  to  be  ex- 
ercised; and  that  the  testimony  offered 
in  support  of  the  motion,  together  with 
any  counter  evidence  which  may  be  ad- 
duced on  the  part  of  the  State,  ought  to 
be  received. 

The  conclusion  to  which  I  have  arrived 
is  not,  I  apprehend,  without  authority. 
In  2  Hawkins,  307,  cited  in  the  argu- 
ment, it  is  stated  that  if  it  appear,  from 
the  caption,  or  otherwise,  that  less  than 
twelve  jurors  agreed  in  the  indictment,  it 
must  be  quashed.  In  the  Commonwealth 
V.  Smith,  also  cited,  Sewall,  J.,  who  deliv- 
ered the  opinion  of  the  court,  adverting  to 
the  principle  that  indictments,  not  found 
by  twelve  good  and  lawful  men,  are  void 
and  erroneous  at  common  law,  says,  '  An 
irregularity  in  this  respect,  if  it  should 
happen,  might  become  a  subject  of  inquiry, 
upon  a  suggestion  to  the  court.'  This 
position  is  not  inconsistent  with  what  he 
afterwards  states,  that  no  averment  to  this 
effect  can  be  admitted  by  a  formal  plea. 
No  averment  by  way  of  plea  can  be  re- 
ceived against  a  record;  but  the  court 
may  determine,  upon  suggestion,  whether 
that,  which  is  apparently  a  record,  is  in 


truth  entitled  to  that  character.  The 
judge  further  intimates  that  objections  to 
the  personal  qualifications  of  the  jurors,  or 
to  the  legality  of  the  returns,  are  to  be 
made  before  the  indictment  is  found.  In 
the  Commonwealth  v.  Parker,  2  Pickering, 
663,  the  court  do  not  appear  to  approffe 
of  this  limitation,  stating  that  '  there  is  a 
difficulty  in  the  case ;  for  a  bill  may  be 
found  against  a  person,  who  has  not  been 
recognized  to  appear,  and  who  has  no 
opportunity  to  challenge.'  But  after  the 
grand  jury  is  returned  and  impanelled, 
the  question  whether  an  indictment,  pre- 
sented to  the  court  as  a  true  bill,  was 
assented  to  by  twelve  or  more,  is  in  its 
nature  subsequent  to  any  which  to^  be 
raised  as  to  their  personal  qualifioOTDns." 
But  it  is  doubtful  how  far  such  a  practice 
is  consistent  with  the  principles  of  public 
policy,  or  with  the  oath  of  secrecy  taken 
by  the  grand  jury.  Indeed  it  seems  to  be 
contradicting  the  record  itself,  since  the 
certificate  of  the  foreman  to  each  bill,  "  a 
true  bill,"  ex  vi  termini,  imports  that  it 
was  found  by  twelve  or  more  jurors.  It 
would  not  be  a  true  bill  unless  so  found. 
See  Turns  v.  The  Commonwealth,  6  Met- 
calf,  234,  (1843)  ;  Harriman  v.  The  State,, 
2  Greene,  270,  (1849).  That  a  plea  is 
not  admissible  contradicting  the  record, 
see  Tuck  v.  The  State,  7  Ohio,  240. 

E.  H.  B. 
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John  W.  Work  v.  The  State  of  Ohio.^ 

December  Term,  1853. 

Trial  by  Jvry^  Twelve  necessary —  Unanimous  Verdict. 

Trial  by  jury,  at  common  law,  means  a  trial  by  a  jury  of  iwelve  men,  impartially  selected, 
who  must  unanimously  concur  in  the  guilt  of  the  accused  before  a  conviction  can  be  had. 

A  statute  diminishing  the  number  of  such  a  jury  in  a  criminal  case,  or  authorizing  a  verdict 
without  a  unanimity,  is  contrary  to  the  Constitution,  and  wholly  voidt 

Error  to  the  Probate  Court  of  Hocking  County. 

The  plaintiff  in  error  was,  at  the  August  term,  1853,  charged,  by 
information,  with  assault  and  battery.  Several  matters  of  exception 
arise  on  the  overruling  of  a  motion  made  by  the  defendant,  to  strike 
the  information  from  the  files,  and  a  like  motion  to  quash  ;  but  the 
only  questions  examined  by  this  court  relate  to  the  trial  of  the  cause 
below.  The  plaintiff  in  error,  on  the  overruling  of  the  said  motions, 
filed  a  written  demand  for  a  trial  by  jury.  A  jury  of  six  men  being 
called,  (the  same  that  was  regularly  summoned  for  the  term,)  the 
then  defendant  "  being  called  upon  to  state  whether  he  had  any 
objection,  to  said  jury,  made  objection,  that  the  same  is  not  a  legal, 
constitutional  jury,  because  not  a  jury  of  twelve  men ;  and  therefore 
objected  to  the  array  of  said  jury."  This  objection  was  overruled, 
and  exception  taken.  A  verdict  and  judgment  against  the  defendant 
being  entered,  this  writ  is  sued  out  to  reverse  the  judgment. 

H.  H.  Hunter,  for  the  plaintiff  in  error,  presented  a  written  brief, 
from  which  the  fbllowing  is  taken,  being  all  that  relates  to  the  ques- 
tion decided  by  the  court : 

The  more  important  question  arising  for  consideration  in  the  case 
is,  whether  a  party  accused  of  a  crime  or  offence  has  the  right,  under 
the  Constitution  of  Ohio,  to  demand  a  trial  by  jury  of  twelve  men. 

As  yet,  no  law  has  been  enacted  by  the  legislature  reducing  the 
number  of  jurors,  in  the  trial  of  crimes  of  the  higher  classes,  below 
the  number  twelve.  But  it  must  be  admitted  that,  if  the  legislature 
may  provide  for  the  trial  of  minor  offences  by  a  jury  of  two  men,  or 
three,  or  six,  they  may  also,  for  the  same  reason,  provide  that  the 
higher  crimes  of  murder,  &c.,  may  be  tried  by  a  like  jury.  No  dis- 
tinction is  made  in  the  Constitution  between  crimes  and  inferior 

1  2  Ohio  State  Reports,  (1  Warden,)  296.  The  marginal  notes  in  the  original 
report  have  been  somewhat  varied  in  this  case. 
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offences  in  this  respect ;  but  it  provides  for  all  alike.     "  In  any  trial, 
in  any  court,  the  party  accused  shall  be  allowed  to     .     .     .     . 
have  a  speedy  public  trial  by  an  impartial  jury  of  the  county,"  &c. 
Article  1,  §  10.     Also,  "  The  right  of  trial  by  jury  shall  be  inviolate." 
Article  1,  §  5. 

Whatever  the  right  of  trial  by  jury  may  consist  in,  in  criminal 
cases,  it  is  saved  to  "  the  party  accused"  in  all  cases  alike,  whether 
punishable  capitally,  by  imprisonment  in  the  penitentiary,  by  fine,-  or 
otherwise.  Now,  what  is  this  right  —  in  what  does  it  consist  ?  Is 
it  an  unmeaning,  imaginary  thing,  possessing  no  definite,  well- 
understood  characteristics  ?  Or,  is  it  the  contrary  ?  What,  accord- 
ing to  the  invariable  usage  in  Ohio,  prior  to  the  adoption  of  our 
present  Constitution,  was  understood  by  the  terms  "  trial  by  jury," 
in  criminal  cases ;  and  what  has  always  been  understood  to  be  their 
meaning  throughout  the  United  States,  and  wherever  else  the  com- 
mon law  of  England  has  prevailed  ?  It  is  unnecessary  to  answer 
these  questions  at  large  ;  but  it  is  well  known  that,  in  Ohio,  all  trials 
by  jury,  in  criminal  cases,  have  been  by  a  jury  of  twelve  men.  The 
people  of  Ohio  have  no  practical  notion  of  any  other  number  of 
men  to  compose  a  jury,  and  none  other  could  have  entered  into  the 
minds  of  the  constitutional  convention,  in  securing  to  the  citizens 
this  sacred  right  of  trial  by  jury.  It  cannot,  in  my  humble  opinion, 
ever  be  said  truthfully,  that  the  framers  of  the  Constitution  intended 
to  confer  on  the  legislature  the  power  to  alter  the  number  of  men 
required  by  the  uniform  practice  of  the  country  to  constitute  a  jury, 
by  fixing  a  less  number  than  twelve.  And  if  a  law  were  enacted 
fixing  the  number  of  jurors,  to  try  capital  cases,  at  two,  three,  four, 
or  six  men,  the  whole  community  would  denounce  it  as  unwise  and 
unconstitutional.  But  why  unconstitutional,  when  the  Constitution 
is  silent  as  to  the  number  of  persons  required  to  form  a  jury  ?  I 
answer,  simply  because  the  language  used  in  the  Constitution, 
although  not  specific  as  to  the  number  of  jurors,  cannot,  without 
viojence  to  the  universal  understanding  of  the  people,  be  so  con- 
strued. The  terms  "  trial  by  jury,"  in  so  far  as  regards  the  number 
of  men  required  to  compose  a  jury,  for  the  trial  of  issues  of  fact  in 
courts  of  record,  have  by  long  use  acquired  a  specific  or  technical 
meaning  as  well  as  a  popular  meaning ;  and  this  technical  and  pop- 
ular meaning  are  in  exact  conformity  the  one  with  the  other.  All 
men  of  experience  and  observation  know  that  this  is  so  ;  and  it  can- 
not, consistently  with  candor,  be  denied  by  any  intelligent  person  of 
matur?  years.  The  framers  of  the  Constitution  had  a  right  to  sup- 
pose, and  no  doubt  did  suppose,  that  they  had  done  and  said  all  that 
was  necessary,  by  the  language  used  in  the  Constitution,  to  protect 
the  citizens  of  the  State  against  being  tried  for  their  lives  or  their. 
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liberty  by  any  other  than  a  jury  of  twelve  men.  And  they  did  not 
intend  to  leave  this  important  question  subject  to  be  regulated  or 
modified  by  legislative  discretion  or  indiscretion.  Nor  did  the  con- 
stitutional convention,  in  providing  for  the  security  of  this  right, 
thinlt  it  wise  or  expedient  to  discriminate  between  crimes  of  different 
grades,  as  they  did  in  regard  to  the  form  of  the  accusation.  On  the 
contrary,  care  seems  to  have  been  taken  to  prevent  any  misappre- 
hension of  what  was  intended  in  this  regard,  to  wit,  to  secure  to  par- 
ties "  accused"  in  all  cases,  regardless  of  the  nature  of  the  crime  or 
offence,  the  right  to  a  speedy  jury  trial. 

We  are  bound,  therefore,  to  conclude,  that  if  it  is  competent  for 
the  legislature  to  provide  by  law,  that  persons  accused  of  the  offence 
of  assault  and  battery  may  be  required  to  submit  to  trial  by  a  jury 
of  six  men,  the  same  thing  may,  for  the  same  reason,  be  required  of 
persons  accused  of  murder  or  other  crime.  And  a  further  conse- 
quence must  also  follow,  to  wit,  that  if  the  legislature  have  the 
power  to  reduce  the  number  of  the  jury  to  six,  they  may,  for  like 
reason,  reduce  it  to  any  less  number. 

It  is  no  answer  to  this  to  say,  that  there  is  no  danger  of  this — that 
the  legislature  would  not  be  guilty  of  so  great  an  act  of  folly  and 
injustice,  &c.  I  ask,  why  not?  If  there  is  no  advantage  to  the 
party  accused  in  having  a  jury  of  twelve  men,  it  is  surely  great  folly 
to  burden  the  public  with  the  expense  of  keeping  so  large  a  body  of 
men  in  attendance  upon  your  courts.  As  a  measure  of  economy,  a 
jury  of  two  good  men  would  be  preferred  to  six  or  twelve.  But 
nobody  would  like  to  substitute  a  jury  of  two  in  place  of  twelve. 
Why  not  ?  Simply,  because  there  is  a  less  degree  of  safety  to  the 
party  accused.  Two  may  be  corrupted  much  more  readily  than  six, 
or  six  than  twelve.  There  is  safety,  also,  against  the  influence  of 
prejudice  or  passion  in  a  body  of  twelve  men  over  six,  or  any  smaller 
number.  There  is  also  a  much  greater  degree  of  certainty  that 
twelve  independent  minds,  acting  in  concert  in  the  investigation  of  a 
complicated  state  of  facts,  will,  by  one  or  another  of  them,  seize 
upon  all  the  material  facts,  than  would  a  smaller  number.  So,  also, 
with  regard  to  the  bearings  and  different  views  of  facts ;  and  when 
they  all  come  to  act  together  as  one  mind,  and  unite  in  one  opinion 
as  the  result  of  their  deliberations,, the  number  twelve  is  altogether 
more  reliable  than  a  smaller  number,  all  other  circumstances  being 
equal.  At  the  -same  time  that  a  body  of  twelve  nien  is,  for  these 
reasons,  as  a  jury  to  try  the  facts  in  cases  of  all  descriptions  as  they 
arise,  not  too  numerous  a  body,  it  possesses  obvious  advantages  over 
a  larger  body  in  several  respects.  It  is  not  too  numerous  to  admit  of 
their  agreeing  upon  a  verdict,  or  to  be  onerously  expensive  for  the 
purposes  for  which  juries  are  called. 

28* 
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It  is  true,  no  doubt,  that  very  many  cases  arise  to  be  tried  by  a 
jury,  in  which  one  or  two  men  would  answer  the  purpose  as  well  as 
twelve  men.  But  such  cases  are  distinguished  by  their  peculiar  cir- 
ciimstances  more  than  by  the  particular  offenqe.  It  is  very  easy  to 
understand  how  questions  of  the  gravest  importance  affecting  the 
moral  character  and  reputation,  for  life,  of  an  individual,  may  arise 
in  cases  in  which  the  punishment  is  less  than  imprisonment  in  the 
penitentiary,  and  the  trial  involves  a  most  complicated  investigation  of 
facts,  and  collaterally  involving  questions  of  most  vital  importance, 
such  as  the  character  and  credibility  of  witnesses  and  the  like.  A 
man  may  be  charged  with  petit  larceny,  and  his  character  and  hopes 
in  life,  or  those  of  a  worthy  family,  be  blasted  forever  by  an  unjust 
conviction.  It  is  true,  this,  may  happen  by  a  jury  of  twelve  men 
before  an  enlightened  court ;  but  the  danger  is  increased  a  thousand 
fold  by  a  jury  of  six  men  and  a  court  composed  of  men  of  the  grade 
of  intelligence,  such  as  in  many  counties  in  Ohio  even  now  have  the 
honor  to  fill  the  office  of  Probate  Judge.  And  it  is  greatly  to  be 
feared  that  time,  with  the  operation  of  inferior  salaries,  will  speedily 
drive  away  all  of  those  who  now  worthily  fill  the  place. 

The  following  authorities,  referred  to  in  a  recently  published  opin- 
ion by  Judge  Hurd  of  this  State,  will  be  found,  I  think,  so  far  as 
authorities  are  entitled  to  consideration,  as  pertinent,  if  not  decisive. 

I  also  beg  leave  to  submit  the  published  opinion  of  Judge  Hurd. 
It  will  be  found  in  a  newspaper  herewith  filed  :  —  • 

Den  v.  Baldwin,  2  Penn.  Rep.  945  ;  Mitten  v.  Smock,  2  Penn.  Rep. 
911 ;  Bowling  v.  T/ie  State,  5  Smedes  &  Marshall,  Miss.  R.  664 ; 
Bud  V.  The  Slate,  1  Howard,  Miss.  R.  177  ;  The  State  v.  Cox,  3  Eng. 
Ark.  R.  436  -^Larillan  v.  Lane  Sf^  Co.  Ibid.  372  ;  Law  Reporter,  vol.  6, 
No.  1,  p.  26,  Vermont  case ;  6  Metealf  Rep.  231  (arg.) ;  Foote  v. 
Lawrence,  1  Stew.  482 ;  Tomlin's  Law  Dictionary,  vol.  2,  p.  307 ; 
Bouvier's  do.,  vol.  1,  p.  552  ;  Bouvier's  Institutes,  vol.  3,  p.  324,  327 ; 

3  Blac.  Com.  352,  380  ;  3  Bac.  Abr.  728. 

George  W.  McCook,  Attorney-General,  cited  the  following  author- 
ities in  his  mem.  for  argument : 

Hunt  V.  Mason,  5  Ohio,  134;  2  Wilson's  Law  Lee.  300;  Jac.  Law 
Diet.  tit.  Jury  ;  Wyland  v.  Hamilton,  7  Ohio,  part  2, 110 ;  3  Bl.  352, 
lb.  ch.  23,  lb.  365 ;  Edward  I.  v.  Bishop  of  Winchester,  1  Rat.  part 
19  ;  Forsyth's  Trial  by  Jury,  147, 149,  207 ;  lb.  ch.  on  «  Unanimity," 

4  Bl.  Com.  352. 

Ranney,  J.,  delivered  the  opinion  of  the  court. 
We  shall  notice  but  one  of  the  errors  assigned,  as  in  the  opinion 
of  the  court  that  is  decisive  of  the  case,  and  upon  a  ground  that  pre- 
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eludes  the  possibility  of  remanding  it  for  another  trial.  The  plaintiff 
in  error  was  charged  with  the  offence  or  assault  and  battery,  tried  by 
a  jury  of  six  men  under  the  act  of  March  14,  1853,  "  Defining  the 
jurisdiction  and  regulating  the  practice  of  Probate  Courts ; "  found 
guilty,  and  sentenced  to  pay  a  fine  of  one  hundred  dollars  and  costs. 
He  objected  to  the  proceeding  in  various  ways  during  its  progress  ; 
and  now  insists  that  the  act  under  which  it  was  had,  in  so  far  as  it 
authorizes  a  conviction  upon  the  finding  of  such  a  jury,  is  unconsti- 
tutional and  void. 

Two  sections  of  the  first,  article  of  the  Constitution  are  relied 
upon. 

Section  fifth  provides :  "  The  right  of  trial  by  jury  shall  be  invio- 
late." 

In  section  10,  it  is  provided  :  "  In  any  trial,  in  any  court,  the  party 
shall  be  allowed  to  appear  and  defend  in  person  and  with  counsel; 
to  demand  the  nature  and  cause  of  the  accusation  against  him  and 
to  have  a  copy  thereof;  to  meet  the  witnesses  face  to  face,  and  to 
have  compulsory  process  to  procure  the  attendance  of  witnesses  in 
his  behalf,  and  a  speedy  public  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offence  is  alleged  to  have  been  com^ 
mitted  ;  nor  shall  any  person  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself,  or  be  twice  put  in  jeopardy  for  the 
same  offence." 

By  the  first  bf  these  sections,  the  right  of  jury  trial  is  recognized 
to  exist,  and  its  continuance  unimpeached  is  provided  for.  By  the 
last  this  right  is  declared  to  belong  to  every  person  accused  of  any 
crime  or  offence,  in  any  court  of  the  State. 

What,  then,  is  this  right?  It  is  nowhere  defined  or  described  in 
the  Constitution.  It  is  spoken  of  as  something  already  sufficiently 
understood,  and  referred  to  as  a  matter  already  familiar  to  the  public 
mind.  The  same  article  furnishes  other  examples  of  the  same  gen- 
erality of  expression.  By  the  8th  section :  "  The  privilege  of.  the 
writ  of  habeas  corpus  shall  not  be  suspended,  unless  in  case  of  rebel- 
lion or  invasion,  the  public  safety  require  it."  In  what  does  the  priv- 
ilege of  this  great  bulwark  of  personal  liberty  consist  ?  The  Consti- 
tution furnishes  no  answer,  nor  was  it  necessary  that  it  should.  If 
ages  of  uninterrupted  use  can  give  significance  to  language,  the  right 
of  jury  trial  anfl  the  habeas  corpus,  stand  as  representatives  of  ideas 
as  certain  and  definite  as  any  other  in  the  whole  range  of  legal 
learning. 

The  institution  of  the  jury  referred  to  in  our  Constitution,  and  its 
benefits  secured  to  every  person  accused  of  crime,  is  precisely  the 
same  in  every  substantial  respect  as  that  recognized  in  the  great 
charter,  and  its  benefits  secured  to  the  freemen  of  England,  and 
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again  and  again  acknowledged  in  fundamental  compacts  as  the  grqat 
safeguard  of  life,  liberty,  ant  property :  The  same,  brought  to  this 
continent  by  our  forefathers,  and  perseveringly  claimed  as  their  birth- 
right, in  every  contest  with  arbitrary  power,  and  finally,  an  invasion 
of  its  privileges  prominently  assigned  as  one  of  th^  causes  which  was 
to  justify  them  in  the  eyes  of  mankind,  in  waging  the  contest  which 
resultfed  in  independence.  Nor  did  their  affection  for  it  then  dimin- 
ish or  cool.  They  made  it  a  corner  stone  in  erecting  the  State  gov- 
ernments ;  and  after  the  adoption  of  the  federal  Constitution,  without 
a  provision  securing  it,  they  did  not  rest  satisfied,  until  thjsy  had  pro- 
p'osed  and  carried  an  amendment,  giving  to  every  person  accused  of 
crime  in  the  courts  of  the.  Union,  "the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime 
shall  have  been  committed." 

In  the  ordinance  of  July  13,  1787,  which  first  extended  civil  gov- 
ernment over  the  territory  northwest  of  the  river  Ohio,  it  was  made 
an  unalterable  article  of  compact,  that  "  The  inhabitants  of  the  said 
territory  shall  always  be  entitled  to  the  benefit  of  the  writ  of  habeas 
corpus,  and  of  the  trial  by  jury."  Upon  the  organization  of  the  State 
government  in  1802,  provisions,  substantially  the  same  as  those  in 
the  present  Constitution,  were  inserted  in  the  bill  of  rights.  It  thus 
appears,  that  persons  accused  of  crime  have,  for  every  moment  of 
time  since  civil  government  existed  within  the  territory  of  this  State, 
by  fundamental  laws,  been  secured  in  the  right  of  trial  by  jury.  An 
institution  that  has  so  long  stood  the  trying  tests  of  time  and  expe- 
rience, that  has  so  long  been  guarded  with  such  scrupulous  care,  and 
commanded  the  admiration  of  so  many  of  the  wise  and  good,  justly 
demands  our  jealous  scrutiny  when  innovations  are  ^attempted  to  be 
made  upon  it. 

It  remains  to  consider  what  were  the  distinguishing  features  of  this 
mode  of  trial  as  it  existed  at  common  law,  and  as  it  has  always  been 
known  and  used  in  this  country.  I  do  not  propose  to  attempt  to 
discover  its  origin,  or  to  determine  at  what  time,  or  by  whom,  it  was 
first  introduced  into  England.  Able  men,  with  all  the  informa- 
tion to  be  had,  have  differed  upon  it.  The  distinguished  commen- 
tator upon  the  laws  of  England  informs  us,  that  traces  of  it  are  to  be 
found  in  the  laws  of  all  those  nations  which  adopted  the  feudal  syst 
tem,  "  who  had  all  of  them  a  tribunal  composed  of  twelve  good  men 
and  true  ;  "  and  that  "  the  truth  seems  to  be,  that  this  tribunal  was 
universally  established  among  the  northern  nations,  and  so  inter- 
woven in  their  very  constitution,  that  the  earliest  accounts  of  the  one 
give  us  also  some  traces  of  the  other."  After  delineating  with  admi^ 
rable  clearness  the  means  the  law  has  provided  to  secure  the  inde- 
pendence, purity,  and  impartiality  of  the  jury;   and  painting  in 
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glowing  colors  the  many  advantages  of  this  mode  of  trial ;  this 
author  proceeds  to  say  :  "  Upon  these  accounts,  the  trial  by  jury  ever 
has  been,  and  I  trust  ever  will  be,  looked  upon  as  the  glory  of  the 
English  law.  And  if  it  has  so  great  an  advantage  over  others  in 
regulating  civil  property,  how  much  must  that  advantage  be  height- 
ened when  it  is  applied  to  criminal  cases.  But  this  we  must  refer 
to  the  ensuing  book  of  these  commentaries  ;  only  observing,  for  the 
present,  that  it  is  the  most  transcendent  privilege  which  any  subject 
can  "enjoy,  or  wish  for,  that  he  cannot  be  affected  either  in'his  prop- 
erty, his  liberty,  or  his  person,  but  by  the  unanimous  consent  of 
twelve  of  his  neighbors  and  equals.  A  constitation  that,  I  may 
venture  to  affirm,  has  under  Providence  secured  the  just  liberties  of 
this  nation  for  a  long  succession  of  ages." 

Pursuing  the  same  subject  in  the  4th  book  of  his  commentaries,  in 
its  application  to  criminal  prosecutions,  he  characterizes  it  as  the 
bulwark  of  the  liberties  of  Englishmen  ;  and  affirms  that  the  truth  of 
every  accusation,  whether  preferred  in  the  shape  of  indictment,  in- 
formation, or  appeal,  must  be  confirmed  by  the  unanimous  suffrage 
of  twelve  of  his  equals  and  neighbors,  and  superior  to  all  suspicion," 
before  the  accused  can  be  subjected  to  any  manner  of  punishment. 

We  have  extracted  somewhat  at  length  from  this  eminent  author, 
for  the  purpose  of  showing  beyond  controversy  the  number  of  the 
jury  at  common  law,  as  well  as  the  other  essential  elements  of  its 
constitution  and  action.  The  number  must 'be  twelve,  they  must  be 
impartially  selected,  and  must  unanimously  concur  in  the  guilt  of 
the  accused  before  a  conviction  can  be  had. 

We  might  cite  other  writers  to  the  same  purpose,  but  it  cannot  be 
necessary. 

We  are  of  opinion  it  was  this  very  tribunal,  thus  constituted,  that 
those  who  framed  and  adopted  the  Constitution  of  this  State,  in- 
tended to  perpetuate,  and  make  the  safeguard  of  innocence,  by  secur- 
ing its  benefits  to  every  person  accused  of  crime,  in  any  of  its  courts. 

There  is  certainly  nothing  in  our  history  which  points  to  a  differ- 
ent conclusion.  For  half  a  century  before  its  adoption,  similar 
provisions  had  been  so  considered  and  acted  upon.  Until  the  pas- 
sage of  this  law,  no  person  had  ever  been  convicted  of  crime,  by  less 
than  the  concurring  assent  of  twelve  of  his  peers  ;  and  no  law  had 
ever  attemfffed  to  authorize  it  to  be  done. 

If  the  power  exists  to  diminish  the  number  of  the  jury,  it  may  be 
applied  to  all  cases,  and  it  may  be  reduced  to  two  as  well  as  to  six. 
The  same  constitutional  provision  that  secures  the  right  in  a  charge 
involving  the  life  of  the  accused,  secures  it  also  in  every  other  crim- 
inal case.  It  is  no  answer  to  say,  that  this  would  not  likely  be  done. 
If  it  had  been  deemed  safe  to  leave  it  to  the  discretion  of  the  General 
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Assembly,  no  constitutional  provision  was  needed ;  but,  whether 
needed  or  not,  it  has  been  ordained  by  a  power  which  both  the  Gen- 
eral Assembly  and  this  court  are  bound  to  obey. 

A  moment's  consideration  will  show  that  diminishing  the  number 
impairs  the  right,  lessens  the  security  of  the  accused,  and  increases 
the  danger  of  conviction. 

If  corruption  or  prejudice  are  to  be  feared  and  avoided,  they  are 
much  more  likely  to  influence  the>conduct  of  six  men  than  of  twelve ; 
and  if  the  jury  are  honest,  impartial,  and  pure,  it  is  a  self-evident 
fact,  that  the  chances  of  a  conviction  upon  conflicting  evidence,  by 
the  unanimous  approval  of  the  larger  number  is  many  times  less, 
than  by  the  smaller.  Nor  is  a  conviction,  even  in  cases  to  which 
this  act  extends,  a  matter  to  be  lightly  considered.  The  reputation 
and  hopes  of  a  man,  and  all  those  who  stand  connected  with  him, 
inay  be  as  effectually  blasted  by  an  unjust  verdict  of  guilty,  upon  a 
charge  of  petit  larceny,  as  for  many  crimes  of  much  higher  grade. 

But,  without  pursuing  these  considerations  further,  our  opinion  is, 
that  the  essential  and  distinguishing  features  of  the  trial  by  jury  as 
known  at  the  common  law,  and  generally,  if  not  universally,  adopted 
in  this  country,  were  intended  to  be  preserved,  and  its  benefits  secured 
to  the  accused  in  all  criminal  cases,  by  the  constitutional  provisions 
referred  to.  That  it  is  beyond  the  power  of  the  General  Assembly 
to  impair  the  right,  or  materially  change  its  character;  that  the  num- 
ber of  jurors  cannot  be  diminished,  or  a  verdict  authorized  short  of  a 
unanimous  concurrence  of  all  the  jurors.  It  follows  that  the  act 
under  which  this  conviction  was  obtained,  in  so  far  as  it  provides  for 
a  jury  of  six  only,  and  authorizes  a  conviction  upon  their  finding,  is 
unconstitutional  and  void. 

In  coming  to  this  conclusion,  we  have  not  referred  to  the  decisions 
in  other  States,  because  we  were  entirely  willing  to  take  the  respon- 
sibility of  considering  the  question  upon  principle  alone.  Th» 
question  has  seldom  arisen,  but  whenever  it  has,  the  same  result 
has  followed,  without  a  single  dissenting  opinion  or  dictum  to  the 
contrary,  so  far  as  we  are  advised. 

We  have  deemed  it  our  duty  to  meet  and  arrest,  at  the  outset, 
vV^hat  we  cannot  but  regard  as  an  infringement  of  a  great  constitu- 
tional right ;  not  in  a  very  flagrant  manner,  but,  nevertheless,  open- 
ing the  door  to  further  encroachments.  So  far  as  the  argument  of 
convenience  and  expedition  is  concerned,  we  cannot  do  better  than 
to  reply  in  the  language  of  Justice  Blackstone :  "  However  convenient 
these  may  appear  at  first,  (as  doubtless  all  arbitrary  powers  well  ex- 
ecuted are  the  most  convenient,)  yet  let  it  be  again  remembered,  .that 
delays  and  little  inconveniences  in  the  forms  of  justice,  is  the  price 
that  all  free  nations  must  pay  for  their  liberty  in  more  substantial 
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matters  ;  that  these  inroads  upon  this  sacred  bulwark  of  the  nation, 
are  fundamentally  opposite  to  the  spirit  of  our  Constitution  ;  and  that 
though  begun  in  trifles,  the  precedent  may  gradually  increase  and 
spread  to  the  utter  disuse  of  juries  in  questions  of  the  most  moment- 
ous concern." 

It  would  not  be  appropriate,  nor  do  we  intend  to  extend  this  opin- 
ion to  determine  the  application  of  the  right  of  trial  by  jury  in  civil 
cases.  It  is,  however,  well  known  that  it  never  extended  to  all  courts 
having  civil  jurisdiction,  nor  to  the  trial  bf  all  disputed  facts. 

The|(8th  section  of  article  13  has  sometimes  been  referred  to  as 
containing,  by  implication,  a  warrant  for  supposing  it  was  intended 
to  authorize  a"jury  of  less  than  twelve,  by  the  section  of  thg  Consti- 
tution which  we  have  been  considering.  This  section  relates  to  the 
compensation  required  upon  appropriating  the  right  of  way  to  the 
use  of  a  corporation,  authorized  to  construct  a  public  improvement, 
and  provides,  that  such  "compensation  shall  be  ascertained  by  a 
jury  of  twelve  men,  in  a  court  of  record  as  shall  be  prescribed  by 
law." 

Why,  it  is  asked,  fix  the  number  here,  if  the  term  jury,  used  in 
.other  sections,  ex  vi  termini,  implies  that  number  ?  The  reason  is 
obvious,  and  the  answer  plain.  It  had  been  held  in  Willy ard  v. 
Hamilton,  7  O.  R.  115,  pt.  2,  that  the  value  of  property  taken  for 
public  uses  might  rightfully  be  assessed  by  commissioners,  it  not 
being  a  case  for  trial  by  jury,  secured  by  the  Constitution ;  and  that 
the  proceeding  need  not  be  had  in  a  court  of  justice.  And  the  rea- 
son why  it  was  not  secured  by  the  Constitution  was,  that  it  had  never 
been  so  regarded  in  England  or  this  country  prior  to  the  adoption  of 
that  instrument.  This  course  of  proceeding  by  commissioners,  had 
been  much  complained  of  as  unjust  and  oppressive  to  the  owner  of 
the  property ;  and  to  make  at  once  a  proceeding  within  the  protec- 
tion of  the  Constitution,  and  to  be  pursued  in  a  court  of  justice  with 
a  common-law  jury,  this  fifth  section  of  the  thirteenth  article  was* 
inserted,  when  the  Constitution  was  revised. 

It  intended  to  afford  the  party  the  same  protection  as  in  other 
cases  of  jury  trial;  no  more  and  no  less  ;  and  if  any  inference  is  to 
be  drawn  from  specifying  the  number  of  the  jury,  it  is  very  strong 
evidence  of  the  sense  of  the  convention,  that  that  was  what  had 
already  been  secured  by  the  other  sections,  to  suitors  in  other  cases. 

We  do  not  intend  to  imply  a  doubt  of  the  constitutionality  of  the 
act  allowing  juries  before  justices  of  the  peace,  composed  of  six  men. 
Wherever  facts  are  to  be  found  in  any  proceeding,  in  which  a  jury 
was  not  required  by  the  common  law,  a  jury  of  any  number  may  be 
authorized,  within  the  discretion  of  the  legislative  body.  Juries  did 
not  belong  to  these  inferior  courts  at  the  common  law,  and  so  long 
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as  an  appeal  is  provided  for  to  the  common-law  courts  from  their 
determinations,  it  is  clear  no  constitutional  objection  can  arise, 
whether  facts  are  found  by  the  magistrate,  or  by  the  aid  of  a  jury 
of  any  number  of  men.  These  questions  were  long  since  settled  in 
Emerick  v.  Harris,  1  Binn.  R.  416,  and  other  cases  in  Pennsylvania. 


Bartley,  J.,  dissented. 

Although  our  selected  case  was  deter- 
mined under  the  provisions  of  the  Consti- 
tution of  the  State  of  Ohio,  and  might 
therefore  wem  local  in  its  character  and 
importance,  yet  similar  provisions  concern- 
ing the  right  of  trial  by  jury  exist  in  the 
Constitution  of  the  United  States,  and  in 
that  of  most  of  the  American  States.  The 
former  provides,  Art.  3,  "  The  trial  of  all 
crimes,  except  in  cases  of  impeachment, 
shall  be  hy  jury."  Amendments,  Art.  VI. 
"  In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial,  ly  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have 
been  committed."  Art.  VII.  "  In  suits  at 
common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved."  The 
Bill  of  Rights  of  Massachusetts  declares. 
Art.  XV.  that  in  "  all  controversies  con- 
cerning property,  and  in  all  suits  between 
two  or  more  persons,  except  in  cases  in 
which  it  has  'heretofore  been  otherwise 
used  and  practised,  the  parties  have  a 
right  to  trial  by  jury."  These  and  similar 
provisions  in  other  States  have  their  germ 
in  Magna  Charta,  which  declares,  ch.  29, 
that  "  no  freeman  shall  be  taken  or  im- 
prisoned, or  disseised  of  his  freehold,  or 
liberties,  or  free  customs,  or  be  outlawed, 
or  exiled,  or  any  otherwise  de|troyedj  nor 
will  we  pass  upon  huD,  nor  condemn  him, 
but  by  lawful  judgment  of  his  peers,  or  by 
the  law  of  the  land." 

Under  these  constitutional  provisions, 
BO  generally  prevailing,  every  person  ac- 
cused has  a  right  to  a  trial  by  a  jury  of 
twelve  men.  The  constitution  is  under- 
stood to  mean  by  "jury  trial,"  a  common- 
law  jury  trial,  with  the  essential  features 
incident  to  such  a  tribunal,  in  number, 


The  judgment  must  be  reversed. 


character,  and  unanimity.  It  ifmA  in  the 
power  of  any  legislature,  under  such  a 
constitution,  to  reduce'  the  number,  and 
subject  a  person  to  a  final  trial  before  a 
jury  of  less  than  twelve.  And  so  of  the 
provision  above  cited  giving  a  right  to  the 
jury  in  cases  of  property  above  $20  in 
value ;  this  right  cannot  be  taken  away  by 
any  State  law,  or  United  States  law.  Sea 
United  States  v.  Rathbone,  2  Paine,  C.  C. 
578.  Of  course  a  law  which  secures  a 
trial  by  jury  on  an  appeal  is  no  violation 
of  the  constitutional  privilege,  although  it 
provides  for  a  primary  trial  without  the 
intervention  of  a  jury.  Stewart  v.  Mayor 
of  Baltimore,  7  Maryland,  500,  (1855) ; 
Beers  v.  Beers,  4  Connecticut,  535, 
(1823) ;  Morford  v.  Barnes,  8  Yerges, 
444,  (1835). 

Attempts  have  frequently  been  made  by 
legislators  to  invest  a  body  of  six  persons, 
called  a  jury,  with  power  to  try  and  con- 
vict persons  charged  with  crime,  and 
without  giving  the  accused  a  right  of  ap- 
peal to  a  higher  court,  or  a  complete  jury. 
But  these  attempts  have  always  been  set 
aside  by  the  courts  and  the  act  providing 
them  declared  unconstitutional  and  void. 
One  of  the  earliest  efforts  of  this  kind 
was  in  Arkansas,  where  an  act  was  passed 
Dec.  16,  1846,  giving  to  justices  of  the 
peace  power  to  try  certain  offences,  and 
authorizing  him  to  impanel  a  jury  of  six 
persons,  and  that  such  trials  "  shall  be  by 
a  jury  of  six  men."  This  was  held  clearly 
contrary  to  the  Constitution  of  that  State, 
which  provides  that  "  the  right  of  trial  by 
jury  shall  remain  inviolate."  The  State 
V.  Cox,  S  English,  436,  (1848).  And  see 
Larillian  v.  Xane,  Ibid.  372,  a  civil  case, 
in  which  it  was  held  that  the  trial  by  jury 
is  a  great  constitutional  right,  and  when 
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such  a  proTision  is  incorporated  into  the 
Constitution,  reference  must  have  been 
had  to  the  jury  trial  as  known  and  recog- 
nized by  the  common  law.  And  as  no 
reference  to  the  number  is  made  in  the 
Constitution,  the  conclusion  is  irresistible 
that  the  framers  of  the  Constitution  intend- 
ed to  require  the  same  number.  A  simi- 
tar construction  was  given  to  a  somewhat 
similar  act  in  New  York,  in  The  People  v. 
Johnson,  2  Parker,  322,  (1855).  See  also 
Tlie  People  v.  Toynbee,  Id.  329,  562; 
The  People  v.  Fisher,  Id.  402  ;  The  People 
V.  Kennedy,  Id.  312;  Cruger  v.  Hudson 
River  Railroad  Co.'i  Kernan,  198;  The 
Slate  V.  Moss,  2  Jones,  (N.  C.)  66,  (1854). 
A  similar  opinion  was  expressed  by 
Redfield,  C.  J.,  in  6  Boston  Law  Kep. 
26,  (1853);  and  see  also  Byrd  v.  The 
State,  1  Howard,  (Miss.)  177,  (1835). 
The  whole  reasoning  is  based  upon  the 
position  that  the  term  "jury,"  uncon- 
trolled and  unexplained,  imports,  ex  vi  ter- 
mini, a  jury  of  twelve,  impartially  selected, 
who  must  unanimously  concur  in  the  de- 
cision. See  also  Dixon  v.  Richards,  2 
Howard,  771,  (1838)  ;  Foote  v.  Lawrence, 
1  Stewart,  443,  (1828)  ;  Jackson  v.  The 
State,  6  Blackford,  461,  (1843);  Brown 
V.  The  State,  8  Blackford,  561,  (1847); 
Doebler  v.  The  Commonwealth,  3  Sergeant 


&  Rawle,  237,  (1817);  Bowling  v.  The 
State,  5  Smedes  &  Marshall,  664,  (1846). 

But  like  any  other  right  or  privilege, 
the  right  of  trial  by  twelve  jurors  may 
doubtless  be  waived  by  the  person  for 
whose  benefit  it  was  provided,  and  if  he 
consent  to  be  tried  by  a  less  number,  their 
verdict  would  not  be  erroneous.  See 
United  States  v.  Raihione,  2  Paine,  C.  C. 
578. 

But  while  any  act  diminishing  the  num- 
ber of  a  jury,  or  altering  any  of  its  essen- 
tial features,  as  dispensing  with  unanim- 
ity, would  be  clearly  unconstitutional,  yet 
it  is  otherwise  of  a  law  merely  pointing 
out  the  mode  of  securing  the  trial  by  jury. 
Thus,  although  by  the^ommon  law  at  the 
adoption  of  our  Constitution,  a  person 
charged  with  a  capital  crime  could  chal- 
lenge twenty  jurors  peremptorily,  yet  it 
has  been  held  that  a  law  reducing  the 
number  of  such  challenges  to  twelve  was 
not  unconstitutional,  or  an  infringement 
of  the  sacred  right  of  trial  by  jury.  See 
Bowling  v.  The  State,  5  Smedes  &  Mar- 
shall, 685,  (1845).  Neither  is  a  law  giv- 
ing the  government  a  right  of  peremptory 
challenge,  unconstitutional.  Jones  v.  The 
State,  1  Georgia,  610,  619,  (1846). 

E.  H.  B. 


The  Case  of  Alexander  Kinloch  and  Charles  Kinloch.i 
October  28,  1746. 

Felony  —  Discharge  of  a  Jury  without  a  Verdict. 

The  court  have  power  in  a  capital  case  to  discharge  a  jury  after  they  have  been  sworn  and 
charged  with  the  prisoner,  without  their  giving  any  verdict ;  and  if  so  discharged  at  the 
prisoner's  request,  he  may  again  be  put  on  trial. 

Present,  Lord  Chief  Justice  Willes,  Mr.  Justice  Foster,  and 
Mr.  Baron  Clive;  Alexander  Kinloch  and  Charles  Kinloch,  who 
were  the  first  of  the  prisoners  concerned  in  the  paper  delivered  the 


VOL.  II. 


1  Foster's  Crown  Law,  16. 
29 


338  LEADING  CEIMINAL  CASES. 

Felony  —  Discharge  of  a  Jury  without  a  Verdict. 

2d  of  September  that  were  brought  to  trial,  were  set  to  the  bar ;  and 
they  agreeing  in  their  challenges,  one  jury  was  sworn  and  charged 
with  them  by  the  clerk  of  the  arraignments.  The  junior  counsel  for 
the  crown  opened  the  indictment,  and  the  solicitor-general  in  a  few 
words  opened  the  evidence. 

When  the  counsel  for  the  crown  had  proceeded  thus  far,  the  chief 
justice,  before  any  evidence  was  given,  told  the  prisoners'  counsel, 
that  he  was  informed  they  had  some  objection  to  make  in  behalf  of 
their  clients,  grounded  on  the  Act  of  Union.  Which  objection,  he 
said,  was  proper  to  be  spoke  to  before  the  counsel  for  the  crown 
went  into  their  evidence.  Whereupon  Mr.  Jodrell,  one  of  the  pris- 
oners' counsel,  stated  his  objection,  and  spake  largely  to  it.  The 
chief  justice  then  said,  that  the  objection,  being  in  the  nature  of  a 
plea  to  the  jurijdiction  of  the  court,  could  not  be  made  on  the  issue 
of  not  guilty  ;  nor  could  any  evidence  in  support  of  the  objection  be 
received  upon  that  issue  ;  and  therefore  proposed  that  a  juror  should 
be  withdrawn  ;  and  that  the  prisoners  should  have  leave  to  withdraw 
their  pleas  of  not  guilty,  and  to  plead  this  matter  specially ;  and 
that  the  attorney-general  might  demur ;  and  so  the  point  would  come 
regularly  before  the  court. 

Mr.  Justice  Foster  said  on  this  occasion,  that  when  he  assured 
the  prisoners  they  would  have  the  full  benefit  of  this  objection  on 
their  plea  of  not  guilty,  he  had  no  intention  of  leading  them  into  a 
diiEculty,  which  they  could  not  get  clear  of,  without  the  indulgence 
of  the  court.  He  thought  they  would  be  entitled  ex  merojure  to  the 
full  benefit  of  the  objection,  without  such  indulgence ;  and  added, 
that  the  principle  he  went  upon  was  this.  If  there  be  any  weight  in 
the  objection,  it  must  be  that  the  case  of  the  prisoners  is  not  within 
the  act  of  the  last  session,  under  which  act  alone  this  special  com- 
mission is  executed.  And  if  it  be  not  within  that  act,  it  is  a  case  at 
common  law;  and  consequently, taking  it  to  be  a  case  at  common 
law,  if  no  overt  act  be  proved  in  the  county  where  the  commission 
sits,  and  whence  the  jury  comes,  the  prisoners  must  of  course  be 
acquitted. 

Sir  John  Strange,  of  counsel  with  the  crown,  strongly  insisted,  that 
in  point  of  law  the  prisoners  were  entitled  to  the  benefit  of  the  objec- 
tion on  not  guilty,  if  they  could  avail  themselves  of  it ;  and  the 
attorney-general  offered  to  waive  all  advantage  that  might  be  taken 
against  the  prisoners,  if  any  advantage  could  be  taken ;  and  pressed 
that  the  trial  might  go  on  upon  th&  issue  joined  by  them,  and  that 
the  merits  of  the  objection  might  be  now  considered. 

But  it  was  otherwise  ordered.     And  a  juror  was  withdrawn  and 
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the  jury  discharged  upon  the  motion  of  the  prisoners'  counsel,  and 
at  the  prisoners'  request,  and  with  the  consent  of  the  attorney-gen- 
eral. And  the  prisoners  withdrew  their  former  plea,  in  order  that 
they  might  be  ready  the  next  day  with  their  pleas  to  the  jurisdiction 
in  form.  To  which  the  attorney-general  declared  he  would  demur 
instanter.  • 

And  the  court  adjourned  to  the  next  day. 

The  entry  on  the  record  touching  this  matter  is  as  followeth  :  — 
Upon   the    motion  of    Charles    Hamilton   Gordon,  esquire,  and 

Jodrell,  esquire,  being  assigned  as  counsel  for  tHt  defendants 

in  this  cause,  and  by  their  consent,  and  also  at  the  desire  and  request 
and  by  the  consent  of  the  defendants  now  at  the  bar  here,  and  also 
by  the  consent  of  Mr.  Attorney-General  on  behalf  of  the  king,  it  is 
ordered  by  the  court  here,  that  Richard  Foy,  the  last  of  the  jurors 
sworn  and  impanelled  in  this  cause  be  withdrawn  out  of  the  panel ; 
and  that  the  rest  of  the  jurors  in  this  cause  be  discharged;  no  evi- 
dence whatsoever  having  been  given  to  the  said  jury  in  this  cause, 
either  on  the  part  of  the  king  or  of  the  defendants.  And  it  is  further 
ordered  by  the  court  here,  that  the  said  defendants  have  leave  to 
withdraw  their  pleas  of  not  guilty  by  them  formerly  pleaded  to  the 
indictment  in  this  cause,  and  have  leave  to  plead  to  the  jurisdiction 
of  this  court ;  and  that  the  said  defendants  have  time  till  to-morrow 
to  put  in  such  plea ;  and  that  they  deliver  copies  of  such  plea  to  Mr. 
Sharpe,  solicitor  for  the  king  in  this  cause,  by  eight  of  the  clock  this 
evening.  And  thereupon  the  said  defendants  do  now  here  at  the 
bar  withdraw  their  said  pleas  of  not  guilty,  in  order  to  put  in  such 
plea  to  the  jurisdiction  of  this  court  as  aforesaid. 

October  29,  1746.  On  this  day,  present  the  same  judges  as  yes- 
terday, Alexander  Kinloch  was  first  set  to  the  bar  and  again  arraigned, 
whereupon  he  tendered  a  plea  engrossed  on  parchment  and  signed 
by  his  counsel,  Mr.  Gordon  and  Mr.  Jodrell ;  to  which  the  attorney- 
general  demurred,  and  the  prisoner  instantly  joined  in  demurrer. 

And  the  said  Alexander  Kinloch  in  his  own  proper  person  comes, 
and  having  heard  the  indictment  aforesaid  read,  and  protesting  that 
he  is  not  guilty  of  the  premises  charged  in  the  said  indictment,  for 
plea  nevertheless  saitb,  that  he  ought  not  to  be  compelled  to  answer 
to  the  said  indictment ;  because  he  saith  that  the  kingdom  of  Scot- 
land, before  and  until  the  time  of  the  union  of  the  two  kingdoms  of 
England  and  Scotland,  was  regulated  and  governed  by  the  proper 
laws  and  statutes  of  that  kingdom,  and  not  by  the  laws  or  statutes 
of  the  kingdom  of  England ;  and  that  ever  since  the  said  union  of 
the  said  two  kingdoms,'  that  part  of  the  realm  of  Great  Britain  called 
Scotland  hath  been,  and  yet  is  governed  and  regulated  by  the  proper 
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laws  of  that  part  of  the  said  realm  called  Scotland,  and  not  by  the 
laws  of  that  part  of  the  said  realm  called  England. 

And  the  said  Alexander  Kinloch  farther  saith,  that  within  the  said 
kingdom  before  the  union  of  the  said  two  kingdoms,  and  until  the 
said  union  thereof,  and  within  that  part  of  Great  Britain  called  Scot- 
land ever  since  the  said  union,  there  hath  been  and  now  is  a  certain 
court  called  the  Court  of  Justiciary  ;  and  that  all  and  singular  offences 
of  high  treason  committed  within  the  said  kingdom  of  Scotland  be- 
fore and  until  the  said  union,  and  within  that  part  of  the  realm  of 
Great  Britalfc  called  Scotland  since  the  said  union  by  the  natives 
thereof,  apprehended  or  taken  for  such  offences  there,  (except  peers  of 
the  realm  of  Great  Britain)  have  been  and  of  right  oiight  to  be  inquired 
of,  heard,  and  determined  in  the  said  Court  of  Justiciary  before  the 
justices  of  that  court,  or  in  some  other  courts  or  before  other  justices 
within  the  said  realm  of  Scotland  before  the  union,  and  within  that 
part  of  the  realm  of  Great  Britain  called  Scotland  .since  the  said 
union  ;  and  not  in  any  courts  or  before  any  justices  within  the  realm 
of  England  before  the  said  Union,  or  within  that  part  of  the  realm  of 
Great  Britain  called  England  since  the  said  union. 

And  the  said  Alexander  Kinloch  farther  saith,  that  Fochabars  in 
the  shire  of  Murray,  in  the  said  indictment  mentioned,  the  place 
where  the  said  offence  contained  in  the  said  indictment  is  supposed 
to  have  been  committed,  before  and  until  the  said  union  of  the  said 
two  kingdoms,  was  within  and  parcel  of  the  said  kingdom  of  Scot- 
land, and  ever  since  the  said  union  was  and  now  is  lying  within  and 
parcel  of  that  part  of  the  realm  of  Great  Britain  called  Scotland. 

And  the  said  Alexander  Kinloch  farther  saith,  that  he  was  born 
within  that  part  of  the  realm  of  Great  Britain  called  Scotland,  to 
wit,  at  Fochabars  aforesaid  ;  and  that  at  the  time  when  the  said 
offence  in  the  said  indictment  contained  is  therein  supposed  to  have 
been  committed,  and  long  before  that  time,  and  since,  he  the  said 
Alexander  Kinloch  was  resident  and  commorant  within  that  part  of 
Great  Britain  called  Scotland,  to  wit,  at  Fochabars  aforesaid.  And 
this  he  is  ready  to  verify.  Wherefore  the  said  Alexander  Kinloch 
prays  judgment.  If  the  court  of  our  lord  the  king  here  will  farther 
proceed  upon  the  indictment  aforesaid  against  him,  and  that  he  may 
be  dismissed  from  the  court  here  of  and  upon  the  premises,  &c. 

And  the  said  Sir  Dudley  Ryder,  knight,  attorney-general  of  our 
present  sovereign  lord  the  king,  who  for  our  said  present  sovereign 
lord  the  king  in  this  behalf  prosecuteth,  as  to  the  said  plea  of  him  the 
said  Alexander  Kinloch  by  him  above  pleaded  as  aforesaid,  for  our  said 
present  sovereign  lord  the  king  saith,  that  the  said  plea  and  the  matter 
therein  contained  are  not  sufficient  in  law  to  preclude  the  court  here 
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from  their  jurisdiction  to  hear  and  determine  the  high  treason  men- 
tioned and  specified  in  the  said  indictment,  and  above  charged  upon 
him  the  said  Alexander  Kinloch  in  and  by  the  said  indictment. 
Wherefore  for  want  of  a  proper  and  sufficient  answer  in  this  behalf  he 
prayeth  judgment,  and  that  the  said  Alexander  Kinloch  may  answer 
in  court  here  to  our  said  present  sovereign  lord  the  king  touching  and 
concerning  the  premises  aforesaid. 

And  the  said  Alexander  Kinloch  likewise. 

The  prisoner's  counsel  admitted,  that  his  case  is  within  the  letter 
of  the  act  of  the  last  session  by  authority  of  which  this  court  sits ; 
but  insisted,  that  by  the  known  rules  of  construction,  if  any  great  or 
manifest  inconveniences  do  arise  from  adhering  closely  to  the  letter 
of  the  act,  the  court  ought,  and  always  doth  depart  from  the  literal, 
construction. 

The  construction  they  insisted  on  was,  that  for  offences  committed 
in  England,  cdtnmissions  might  issue  for  hearing  and  determining 
the  same  into  any  county  of  England ;  and  for  offences  committed  in 
Scotland,  the  like  commissions  might  issue  into  any  county  of  Scot- 
land, which  would,  they  said,  answer  all  the  ends  of  the  act,  men- 
tioned in  the  preamble ;  and  would  at  the  same  time  avoid  all  the 
inconveniences  which  the  construction  contended  for  in  behalf  of  the 
crown  is  attended  with. 

They  then  mentioned  several  inconveniences  attending  such  a 
construction  of  the  act ;  some  of  which  might  possibly  have  merited 
the  attention  of  the  legislature  at  the  time  the  act  passed. 

Mr.  Attorney-General  in  answer  said,  that  the  rules  of  construction 
as  applied  to  acts  of  parliament  grounded  on  inconveniences,  whether 
imaginary  or  real,  hold  in  no  cases  but  where  the  meaning  of  the  act 
is  doubtful ;  in  plain  cases  where  the  intention  of  the  legislature  is 
evident,  it  is  the  duty  of  the  court  to  put  the  law  in  execution,  and 
to  leave  all  considerations  of  inconveniences  to  the  legislature ;  and 
if  the  parliament  had  intended  that  different  commissions  should 
issue  for  the  trial  of  treasons  committed  in  England  and  Scotland 
respectively,  they  would  have  said  so  ;  they  would  not  have  empow- 
ered his  majesty  to  issue  commissions  into  any  county  or  shire  within 
the  United  Kingdom. 

And  the  objection,  he  said,  is  not  jiew ;  it  was  made,  but  without 
effect,  in  behalf  of  a  Scotchman  concerned  in  the  rebellion  of  1715.' 


1  This  was  the  case  of  William  Hay,  upon  the  special  commission  at  Carlisle  in  the 

year  1716.    The  objection  was  then  introduced,  not  by  way. of  plea  to  the  jurisdiction, 

but  by  demurrer.    And  the  court,  after  hearing  the  prisoner's  counsel,  adjourned  to 

the  next  day ;  and  having  considered  the  arguments  of  the  prisoner's  counsel,  agreed 

29* 
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The  lord  chief  justice  declared  his  opinion,  in  which  the  other 
judges  present  concurred,  that  the  prisoner's  birth,  residence,  and 
apprehension  in  Scotland,  are  facts  perfectly  immaterial  to  the  pres- 
ent question  ;  that  they  would  have  been  so  if  the  case  had  been  at 
common  law  ;  for  at  common  law  every  man  is  triable,  not  where  he 
was  born,  resided,  or  was  apprehended,  but  where  the  fact  was 
committed ;  that  these  facts  being  immaterial,  and  the  whole  merits 
of  the  objection  appearing  on  the  face  of  the  indictment,  the  prisoner 
might  as  well  have  demurred  to  it,  as  pleaded  in  the  manner  he  hath 
done. 

That  in  so  plain  a  case  as  this  is,  arguments  ab  inconvenienti  are  of 
no  weight ;  the  law  must  take  its  course ;  inconveniences  in  plain 
cases  are  proper  only  for  the  consideration  of  the  legislature. 

His  lordship  observed,  that  the  words,  '  This  realm,'  occur  in  four  or 
five  places  in  the  act,  and  that  in  every  place  where  they  do  occur, 
except  in  the  clause  in  question,  they  incontestibly  n*ean  the  United 
Kingdom  of  Great  Britain,  and  can  mean  nothing  else ;  and  by  no 
rule  of  construction  can  they  be  restrained  in  this  single  clause  to 
that  part  of  the  kingdom  called  England. 

The  court  overruled  the  plea,  and  ordered  that  the  prisoner  should 
plead  over  to  the  treason,  and  he  pleaded  not  guilty.  Charles  Kin- 
loch  was  then  brought  to  the  bar,  and  being  arraigned  a  second  time 
on  the  indictment,  pleaded  likewise  not  guilty ;  and  both  prisoners 
agreeing  to  join  in  their  challenges,  a  jury  (the  same  persons  who  were 
sworn  and  charged  with  them  yesterday)  was  sworn  and  charged 
with  them.     And  they  were  both  found  guilty,  but  not  executed. 

November  15,  1746.  On  this  day,  present  the  two  Chief  Justices, 
Mr.  Justice  Wright,  Mr.  Baron  Reynolds,  Mr.  Justice  Abney,  Mr. 
Justice  Foster,  and  Mr.  Baron  Clive  ;  all  the  prisoners  who  were 
convicted  since  the  last  execution  were  brought  to  the  bar  to  receive 
judgment.  The  two  Kinlochs,  Alexander  and  Charles,  moved  by 
their  counsel  in  arrest  of  judgment ;  he  took  notice  of  the  proceed- 
ings with  regard  to  the  prisoners  on  the  28th  and  29th  days  of  Octo- 
ber, and  insisted  that  their  trial  on  the  29th  (a  jury  having  been, 
sworn  and  charged  with  them  on  the  28th)  was  a  mistrial,  and  the 
verdict  a  mere  nullity.  ^ 

He  was  proceeding  to  state  his  reasons  and  authorities,  when  Lord 
Chief  Justice  Lee  interrupted  him  and  said.  That  as  there  is  a  variety 
of  opinions  in  the  books  touching  that  matter,  which  is  really  a  point 

to  overrule  the  demurrer.  Which  being  intimated  to  his  counsel,  he  by  leave  of  the 
court,  and  with  the  consent  of  the  solicitor-general,  withdrew  his  demurrer,  and  pleaded 
guilty. 
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of  great  consequence,  he  thought  it  nriost  advisable  to  postpone  the 
farther  consideration  of  it  to  the  next  adjournment,  when  he  should 
desire  the  assistance  of.all  the  judges  in  the  commission.  Then  the 
court,  after  passing  sentence  on  the  others,  adjourned  to  the  15th  of 
December. 

N.  B.  The  court  being  full,  and  the  bar  crowded  in  expectation 
of  the  event  of  this  motion,  Mr.  Justice  Foster  thought  it  not  im- 
proper to  speak  to  the  purpose  he  spake  on  the  28th  of  October ;  and 
he  added.  That,  from  what  was  said  by  the  court  on  the  29th,  he  was 
confirmed  in  his  opinion  that  the  prisoners  might  safely  have  pleaded 
the  general  issue  ;  for  if,  as  was  then  admitted,  the  whole  merits  of  _ 
the  ojpjection  appear  on  the  face  of  the  indictment,  the  prisoners  un- 
doi#tedly  might  have  had  the  benefit  of  it  in  arrest  of  judgment. 
So  that  quacunque  via,  whether  they  could  have  been  let  into  it  on 
evidence  (as  they  certainly  might)  or  in  arrest  of  judgment,  they 
were  not  ill-advised  in  pleading  the  general  issue. 

December  15,  1746.  On  this  day,  present  the  two  Chief  Justices, 
the  Chief  Baron,  Mr.  Justice  Wright,.  Mr.  Baron  Reynolds,  Mr. 
Justice  Abney,  Mr.  Justice  Denison,  Mr.  Baron  Clarke,  Mr.  Justice 
Foster,  and  Mr.  Baron  Clive  ;  Mr.  Jodrell  argued  in  behalf  of  the 
Kinlochs  in  arrest  of  judgment. 

He  admitted,  that  there  is  a  variety  of  opinions  in  the  books 
touching  the  power  of  the  court  to  discharge  a  jury  sworn  and  charged 
in  a  capital  case ;  and  that  the  practice,  during  the  reign  of  King 
Charles  the  Second  at  least,  went  in  favor  of  that  power.  But  he 
said,  that  ever  since  the  revolution  the-  contrary  practice  hath  uni- 
formly prevailed ;  and  even  in  the  time  of  James  the  Second,  the 
judges  in  Lord  Delamere^s  case,  4  St.  Tri.  232,  declared,  that  a  jury 
sworn  and  charged  in  a  capital  case  cannot  be  discharged,  but  must 
give  a  verdict;,  and  common  justice,  he  said,  requires,  that  when  a 
prisoner  is  brought  upon  hfs  trial,  and  a  jury  is  once  sworn  and  charged 
with  him,  he  should  stand  or  fall  by  the  event  of  that  trial ;  other- 
wise his  life  may  be  brought  in  jeopardy  for  the  same  fact  as  often 
as  the  court  pleaseth,  and  even  when  he  is  not  so  well  prepared  for 
his  defence. 

To  show  that  the  law  and  practice  before  the  restoration  was  with 
his  clients,  he  relied  on  the  authority  of  Lord  Coke  in  his  1st  Inst. 
227  b,  and  3d  Inst.  110 ;  and  to  show  that  the  judges  since  the  revo- 
lution concurred  with  Lord  Coke,  he  cited  Carthew,  465,  where  it  is 
reported  to  have  been  said  by  Holt,  at  the  sittings  in  Guildhall  on 
the  ninth  day  of  November,  1698,  in  the  case  of  The  Kiriff  and  Per- 
kins, "  That  all  the  judges  of  England  upon   debate  among  them- 
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selves  had  agreed,  that  a  jury  sworn  and  charged  in  a  capital  case 
cannot  be  discharged,  though  all  the  parties  consent  to  it." 

He  said,  that  he  had  seen  a  MS.  note  of  the  same  resolution  by 
the  late  Mr.  Justice  Tracy,  which  agrees'in  substance  with  Carthew's 
report  of  it. 

He  observed,  that  according  to  Carthew's  report  and  Tracy's  MS. 
the  judges  at  the  same  time  came  to  a  resolution,  that  in  criminal 
cases,  not  capital,  a  juror  may  be  withdrawn  or  jury  discharged  by 
consent  of  all  parties,  but  not  otherwise. 

That  the  practice  since  that  time  in  criminal  cases  hath  been  con- 
formable to  this  rule.  For  this  he  cited  the  cases  of  The  King  and 
Morgan,  Hilary,  9  Geo.  XL,  on  an  indictment  for  perjury,  an^  The 
King  and  Jelf,  Trinity,  7  Geo.  II.,  Stra.  984,  on  an  indictment  for 
barratry ;  in  both  these  cases  Lord  Hardwicke,  he  said,  at  the  sit- 
tings refused  to  withdraw  a  juror  at  the  prayer  of  the  king's  counsel, 
because  the  defendants'  counsel  refused  to  consent  to  it ;  and  cited 
this  resolution  in  Carthew.  The  use  he  made  of  these  two  cases 
was,  that  since  this  regard  hath  been  paid  to  the  authority  of  the 
resolution  in  criminal  cases,  as  reported  by  Carthew,  he  hoped  the 
same  regard  would  be  now  paid  to  that  touching  capital  cases. 

As  to  the  matter  of  consent,  he  observed  that  consent  may  cure  an 
irregularity,  but  cannot  justify  the  breaking  through  any  of  the  fun- 
damental principles  of  law ;  especially  such  rules  as  are  in  favor  of  a 
prisoner  who  is  answering  for  his  life.  A  prisoner  in  this  circum- , 
stance  is  hardly  sui  juris ;  he  iTiay  be  overawed  or  surprised  into  a 
consent,  manifestly  to  his  prejudice;  and  therefore  the  judges  in  the 
resolution  cited  from  Carthew  (on  which  he  relied  as  an  authority  in 
point  with  him)  threw  the  circumstance  of  the  consent  quite  out  of 
the  case.  Upon  the  whole,  he  concluded  that  judgment  ought  to  be 
arrested. 

To  this  it  was  answered  by  the  counsel  on  the  part  of  the  crown, 
that,  except  the  resolution  reported  by  Carthew,  there  is  not  a  single 
authority  in  the  books  which  saith  that  a  juror  may  not  be  with- 
drawn or  the  jury  discharged,  even  in  capital  cases,  with  the  consent 
of  all  parties.  That  it  was  done  in  the  case  of  Mansell,  so  long  ago 
as  the  26th  of  Eliz.,  1  And.  103, 104.  And  all  the  judges  of  Ser- 
jeant's Inn  in  Fleet  street  then  agreed,  that  it  might  be  done ;  and 
had  often,  to  their  knowledge,  been  done.  That  the  rule  laid  down 
by  Lord  Coke  in  his  first  and  third  institutes  runneth  in  general 
terms,  and  doth  not  indeed  except  the  case  of  consent,  but  that  case 
must  be  supposed  to  be  excepted. 

That  it  frequently  hath  been  done  since  Lord  Coke's  time,  even 
without  consent,  where  the  circumstance  of  the  prisoner,  or  the  de- 
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mands  of  public  justice,  did  require  it.  And  for  this  tiiey  cited  2 
Hale,  295,  296,  297  ;  1  Vent.  69  ;  Kel.  26,  47,  52. 

They  said  they  did  not  cite  these  books  with  an  entire  approba- 
tion of  the  practice  in  every  instance  in  which  it  prevailed ;  for  some 
of  the  cases,  particularly  W/iilebread' s,  2  St.  Tr.  827,  ought  never  to 
be  drawn  into  example;  but  only  to  show  what  the  opinion  of  those 
times  was. 

That  the  opinion  of  the  judges  in  Lord  Delamere's  case  doth  not 
affect  the  present  question ;  for  the  only  question  proposed  to  the 
judges  was,  Whether  in  the  trial  of  a  peer  in  the  court  of  the  Lord 
lligh  Steward  the  court  might,  after  evidence  given,  adjourn  the 
peers-triers  from  day  to  day.  The  judges  did  not  presume  to  answer 
that  question,  it  being  a  point  of  judicature,  of  which  that  court 
alone  was  the  proper  judge.  But  they  did  say,  that,  in  the  case  of  a 
common  jury  sworn  and  charged,  tl^  ought  to  give  their  verdict 
before  they  are  discharged;  meanin^Rnly  that  a  jury  in  a  capital 
case  cannot  be  adjourned  and  separated  after  evidence  given,  but 
must  be  kept  together  till  they  agree  on  their  verdict.  The  occasion 
which  led  them  to  say  this  showeth,  that  the  case  of  an  adjourntuent 
was  what  they  had  then  in  contemplation,  and  not  the  case  of  a  total 
dismission  of  the  jury ;  and  so  doth  the  reason  they  give  for  the 
practice ;  this,  they  say,  is  done  for  fear  of  tampering  and  corruption. 
In  the  case  of  a  bare  adjournment  there  may  be  room  for  this  fear, 
but  in  the  case  of  a  total  dismission,  when  no  verdict  is  to  be  given, 
there  cannot. 

They  insisted  on  Rookwood's  case,  4  St.  Tri.  649,  &c.,  as  a  case  in 
point ;  for  had  the  prisoner's  counsel  taken  exceptions  to  the  indict- 
ment coming  within  the  restrictions  of  the  act  of  the  7th  of  King 
William,  and  had  those  exceptions  been  allowed,  the  indictment 
must  have  been  quashed,  and  the  jury,  though  sworn  and  charged, 
must  have  been  dismissed  ;  and  yet  it  cannot  be  imagined,  that  the 
quashing  that  indictment  and  discharging  that  jury  would  have  dis- 
charged the  prisoner  from  answering  to  the  treason  on  a  fresh  bill  of 
indictment. 

As  to  the  three  resolutions  reported  by  Carthew,  the  two  last,  they 
said,  are  manifestly  against  law,  in  the  latitude  laid  down  in  that 
book.  The  king  in  a  civil  case  may  by  his  prerogative  withdraw  a 
juror,  for  he  cannot  be  nonsuited  ;  and  it  is  frequently  done  in  infor- 
mations in  the  Exchequer  on  account  of  the  revenue ;  and  though 
the  court  refused  to  do  it  in  the  cases  of  Morgan  and  Jelf  cited  on 
the  other  side,  yet  in  the  case  of  one  Wilkinson,  Paschas,  6  Geo.  IL, 
which  was  an  indictment  for  misapplying  money  raised  on  the  scav- 
engers' rate,  the  court  did  discharge  the  jury  at  the  prayer  of  Mr. 
Justice  Abney,  then  one  of  the  king's  counsel,  without  the  defend- 
ant's consent. 
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It  is  objected,  that  a  prisoner  may  be  drawn  into  a  consent  to  his 
own  prejudice ;  but  certainly  a  prisoner  may  do  much  more  than 
consent,  he  may  abandon  all  defence,  he  may  plead  guilty.  He  may 
on  his  trial  waive  all  his  challenges  and  put  himself  on  the  first 
twelve  that  shall  appear.  An  accessary  cannot  be  brought  to  his 
trial  before  the  principal  is  convicted  or  outlawed  ;  but  if  he  pleaseth 
he  may  waive  that  privilege  and  submit  himself  to  a  trial,  and  it 
shall  not  be  error  because  he  consented.  2  Hale,  224.  Besides,  in 
the  present  case,  what  was  done  was  at  the  prayer  of  the  prisoners, 
and,  as  the  court  then  took  the  case,  manifestly  for  their  advantage. 

Cases  may  happen,  where  the  court,  ex  debito  justiH(e,and  out  of 
regard  to  the  prisoner,  ought  to  discharge  the  jury,  and  postpone  the 
trial.  The  case  put  by  Lord  Hale,  1  Hale,  35,  of  a  madman  putting 
himself  on  his  trial,  is  strong  to  this  purpose  ;  and  other  cases  of  the 
like  kind  may  be  put.  On  tl^whole  they  prayed  judgment  for  the 
king.  ▼ 

Sir  Jolin  Strange  cited  a  record  of  Hilary  8  H.  VH.,  Rot.  3,  a  copy 
whereof  he  brought  into  court.  It  was  an  indictment  for  murder, 
and  not  guilty  pleaded.  The  jury,  having  heard  all  the  evidence, 
withdrew  to  consider  of  their  verdict,  and  being  returned,  delivered 
their  verdict  into  court  in  writing ;  and  being  examined  by  the  court 
how  they  came  by  that  writing,  confessed  it  was  delivered  into  their 
hands  by  the  prisoner  at  the  bar  as  they  passed  by  him.  The  court 
thereupon  discharged  the  jury  of  the  prisoner,  and  committed  them 
for  this  misbehavior ;  and  a  new  venire  was  awarded ;  and  the  sec- 
ond jury  brought  him  in  not  guilty. 

The  arguments  being  long,  and  the  day  far  spent,  the  court  deferred 
giving  their  opinion  to  the  20th. 

December  20,  1746,  On  this  day,  present  the  same  judges  as  on 
the  15th,  the  court  delivered  their  opinions  seriatim.  And  all,  except 
one,  agreed,  that  judgment  ought  to  pass  upon  the  prisoners.  They 
agreed,  that  admitting  the  rule  laid  down  by  Lord  Coke  to  be  a  good 
general  rule,,  yet  it  cannot  be  universally  binding ;  nor  is  it  easy  to 
lay  down  any  rule  that  will  be  so.  The  rule  cannot  bind  in  cases 
where  it  would  be  productive  of  great  hardship  or  manifest  injustice 
to  the  prisoner. 

In  the  present  case,  the  prisoners  were  advised  upon  their  trial  to 
object  to  the  jurisdiction  of  the  court;  but  having  pleaded  to  issue, 
it  was  said  that  they  were  too  late  with  that  objection.  In  order 
therefore  to  let  them  into  the  benefit  of  this  objection,  liberty  is  given 
them,  at  their  request,  to  withdraw  their  plea  of  not  guilty,  before 
evidence  given,  and  to  plead  to  the  jurisdiction.  Now  the  plea  of 
not  guilty  being  withdrawn,  the  jury  had  no  issue  to  try,  nor  evi- 
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dence  before  them,  and  must  of  course  therefore  be  discharged ;  and 
consequently  the  prisoners  have  no  right  to  complain  of  that  which 
was  a  necessary  consequence  of  an  indulgence  shown  them  by  the 
court. 

The  judges  who  concurred  in  this  opinion  paid  very  little  regard 
to  the  resolution  reported  by  Carthew ;  not  only  for  the  reasons  in- 
sisted on  by  the  counsel  for  the  crown,  but  because,  as  no  other 
printed  report  of  that  time  taketh  any  notice  of  this  resolution,  it  is 
very  doubtful  whether  there  ever  was  any  such  resolution  or  not; 
especially  since  Mr.  Baron  Clarke  informed  the  court  that  he  hath  a 
MS.  report  .of  the  late  Lord  Chief  Justice  Eyre  of  the  case  of  The 
King  and  Perkins,  in  which  case  Carthew  supposeth  Holt  to  have 
reported  this  resolution. 

The  case  was  thus,  Perkins  was  indicted  for  perjury  in  an  answer 
in  chancery;  the  issue  came  on  to  be  tried  before  Holt,  at  the  sit- 
tings in  Guildhall  the  ninth  day  of  November,  1698,  when  the  bill 
was  produced  by  the  counsel  for  the  prosecution,  in  order  to  entitle 
them  to  read  the  answer,  it  appeared  that  the  bill  had  never  been 
filed,  so  that  neither  bill  nor  answer  could  be  read.  Holt  offered  to 
stay  till  the  prosecutors  could  send  the  bill  to  the  office  and  have  it 
filed.  But  they  foreseeing  that  it  could  not  be  done  in  any  reason- 
able time,  their  counsel  insisted,  on  behalf  of  the  crown,  upon  with- 
drawing a  juror  ;  Holt  would  not  allow  of  it,  and  the  defendant  was 
acquitted. 

Holt  upon  this  occasion  said :  "  I  have  had  occasion  to  consider  of 
this  matter.  In  criminal  cases  a  juror  cannot  be  withdrawn  but  by 
consent ;  and  in  capital  cases  it  cannot  be  done,  even  with  consent." 

This  is  the  whole  of  the  case,  as  reported  by  Eyre ;  not  a  word  of 
any  res?)lution  of  the  judges  on  the  point.  And  Holt's  manner  of 
expression,  I  have  had  occasion  to  consider,  seemeth  to  imply  that 
the  opinion  he  gave  was  the  result  of  his  own  thoughts  on  the 
subject. 

With  regard  to  Tracy's  MS.,  it  was  observed  by  Mr.  Justice  Ab- 
ney,  that  Tracy  was  not  an  English  judge  at  the  time  the  judges  are 
supposed  to  have  come  to  these  resolutions,^  or  even  so  early  as  the 
year  1698;  and  therefore  he  must  have  taken  up  the  matter  upon 
report  at  second  hand. 

They  all  agreed,  that  the  opinion  of  the  judges  in  Lord  Delamere's 
case  doth  not  affect  this  question,  for  the  reasons  insisted  on  by  the 
king's  counsel ;  and  joined  in  condemning  the  proceedings  in  the 
cases  of  Whitebread  and  Fenwick,  as  cruel  and  illegal. 

The  learned  judge  who  dissented  ^  admitted,  that  the  discharging 


1  He  was  an  Irish  judge  at  this  time.  ^  Sir  Martin  Wright. 
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the  jury  in  the  present  case  was  an  instance  of  great  indulgence  to- 
wards the  prisoners.  But  he  thought  it  safer  to  adhere  to  the  rule  of 
law,  which  is  clearly  laid  down  by  Lord  Coke,  than,  upon  any 
account,  to  establish  a  power  in  judges,  which,  it  is  admitted,  hath 
been  grossly  abused,  and  may  be  so  again. 

He  observed,  that  Mansell's  case  was  the  first,  and,  except  the 
present,  is  the  only  case  wherein  the  prisoner's  consent  appears  to 
have  been  taken  ;  and  that  the  asking  the  prisoner's  consent  in  Man- 
sell's  case  plainly  betrayeth  a  consciousness  in  the  judges  that  the 
thing  was  irregular,  and  could  not  be  done  at  the  discretion  of  the 
court. 

Cases,  he  said,  have  been  put,  where  the  circumstances  of  the  pris- 
oner seem  to  require  that  such  a  power  should  be  lodged  in  the 
court ;  and  other  cases  may  be  put  where  public  justice  seemeth  to 
require  the  same.  But  these  are  particular  and  single  inconveniences ; 
and  the  policy  of  the  law  of  England,  and  indeed  the  true  principles 
of  all  government,  will  rather  suffer  many  private  inconveniences 
than  introduce  one  public  mischief. 

He  considered  the  trial  by  the  same  jury  which  is  sworn  and 
charged  with  the  prisoner,  as  part  of  the  jus  publicum;  as  a  sacred 
deposilum  committed  to  the  judges,  which  they  ought  to  deliver  down 
inviolate  to  posterity ;  and  concluded,  that,  the  trial  on  the  29th  being 
irregular,  no  judgment  ought  to  be  given  on  that  conviction. 

But  judgment  was  given  as  in  cases  of  high  treason. 

Mr.  Justice  Foster  delivered  his  opinion  in  this  case  as  followeth: 

This  case  hath  been  very  well  argued  at  the  bar ;  but  the  counsel 
on  bo^  sides  went  into  the  general  question,  touching  the  power  of 
the  court  to  discharge  juries  sworn  and  charged  in  capital  cases,  far- 
ther than  I  think  was  necessary. 

The  general  question  is  a  point  of  great  difficulty,  and  of  mighty 
importance ;  and  I  take  it  to  be  one  of  those  questions,  which  are 
not  capable  of  being  determined  by  any  general  rule  that  hath  hith- 
erto been  laid  down,  or  possibly  ever  may  be.  For  I  think  it  is  im- 
possible to  fix  upon  any  single  rule  which  can  be  made  to  govern  the 
infinite  variety  of  cases  which  may  come  under  this  general  question 
without  manifest  absurdity ;  and  in  some  instances,  without  the 
highest  injustice. 

I  therefore  choose  to  consider  the  present  question  singly  as  it 
standeth  upon  the  record,  and  to  throw  out  of  it  every  consideration 
that  is  foreign  to  it ;  and  possibly,  by  so  doing,  most  of  the  objec- 
tions which  have  been  made  in  the  present  case  may  receive  this 
short  answer.  That  they  are  levelled  at  an  improper  exercise  of  the 
power,  but  do  not  reach  the  present  case. 
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The  question  therefore  is  not,  Whether  a  jury  may  be  dis- 
charged after  evidence  given,  in  order  to  the  preferring  a  new  indict- 
ment better  suited  to  the  nature  of  the  case;  where,  through  the 
ignorance  or  collusion  of  the  officer,  or  the  mistake  of  the  prosecutor, 
the  fact  laid  varieth  from  the  real  fact,  or  cometh  short  of  it  in  point 
of  giiilt. 

This  was  frequently  done  before  the  revolution,  and  in  one  or  two 
instances  since.'  Kel.  26,  52 ;  Comb.  401.  Bat  this  is  not  the  pres- 
ent question. 

Nor  is  the  present  question,  Whether  the  court  may  discharge  a 
jury  sworn  and  charged,  where  undue  practices  appear  to  have  been 
used  to  keep  material  witnesses  out  of  the  way  ;  or  where  such  wit- 
nesses have  been  prevented  by  sudden  and  unforeseen  accidents. 
1  Vent.  69.  # 

This  likewise  is  not  the  question,  and  I  give  no  opinion  on  it ;  only 
let  it  be  remembered,  that  Lord  Chief  Justice  Hale,  2  Hale,  295,296, 
297,  justifieth  this  practice,  which,  he  saith,  prevailed  in  his  time,  and 
had  long  prevailed,  by  strong  arguments  drawn  from  the  ends  of 
government  and  the  demands  of  public  justice. 

Nor  is  it  now  a  question,  nor,  I  hope  will  it  ever  be  a  question 
again,  Whether  in  a  capital  case  the  court  may,  in  their  discretion, 
discharge  a  jury  after  evidence  given  and  concluded  on  the  part  of 
the  crown,  merely  for  want  of  sufficient  evidence  to  convict;  and  in 
order  to  bring  the  prisoner  to  a  second  trialfvthen  the  crown  may  be 
better  prepared. 

This  was  done  in  the  cases  of  Whitebread  and  Fenwick,  2  St.  Tri. 
827,  828,  and  it  was  certainly  a  most  unjustifiable  proceeding.  I 
hope  it  will  never  be  drawn  into  example. 

Nor  is  the  present  question,  Whether  the  bare  consent  of  the  pris- 
oner, unassisted  by  counsel,  and  consenting  to  his  own  prejudice, 
will  render  the  court  quite  blameless  in  discharging  a  jury  after  evi- 
dence given  on  both  sides  and  concluded. 

This  was  done  in  the  case  of  Mansel,  1  And.  103,  which  hath  been 
cited  at  the  bar ;  but  I  think  it  ought  not  to  have  been  done ;  for,, 
notwithstanding  what  the  record  saith  of  the  uncertainty  and  insuffi- 
ciency of  the  verdict,  the  truth  of  the  case  was  no  more  than  this :. 
The  jury  were  not  agreed  on  any  verdict  at  all ;  and  therefore  noth- 
ing remained  to  be  done  by  the  court,  but  to  send  them  back,  and  to< 
keep  them  together,  till  they  should  agree  to  such  verdict  as  the  court 
could  have  received  and  recorded ;  and  the  prisoner  ought  not  to  have 
been  drawn  into  any  consent  at  all ;  for  in  capital  cases  I  think  the 
court  is  so  far  of  counsel  with  the  prisoner,  that  if  should  not  suffer, 

1  See  Anne  Hawkins's  case,  infra,  p.  355. 
VOL.  II.  30 
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him  to  consent  to  any  thing  manifestly  wrong,  and  to  his  own  prej- 
udice. 

I  thought  proper  to  premise  these  things,  in  order  to  clear  the 
present  question  of  every  consideration  which  I  take  to  be  foreign 
to  it. 

And  now  I  will  state  what  I  take  to  be  the  present  question  ;  and 
that  is, 

Whether  in  a  capital  case,  where  the  prisoner  may  make  his  full 
defence  by  counsel,  the  court  may  not  discharge  the. jury  upon  the 
motion  of  the  prisoner's  counsel,  and  at  his  own  request,  and  with 
the  consent  of  the  attorney-general  before  evidence  given,  in  order  to 
let  the  prisoner  into  a  defence,  which,  in  the  opinion  of  the  court,  he 
could  not  otherwise  have  been  let  into. 

And  I  an%3learly  of  opinion,  that  a  jury  may  in  such  a  case  be 
discharged ;  and  that  the  discharging  the  jury,  under  these  circum- 
stances, will  not  operate  so  as  to  discharge  the  prisoner  from  any 
future  trial  for  the  same  offence. 

It  seems'that  an  opinion  did  once  prevail,  that  a  jury,  once  sworn 
and  charged  in  any  criminal  case  whatsoever,  could  not  be  discharged 
without  giving  a  verdict ;  but  this  opinion  is  exploded  in  Ferraris 
case,  1  Ray.  84,  and  it  is  there  called  a  common  tradition,  which  had 
been  holden  by  many  learned^in  the  law. 

My. Lord  Coke  was  one  of  those  learned  men  who  gave  into  this 
tradition,  as  far,  at  leaet^as  concerneth  capital  cases  ;  and  he  layeth 
down  the  rule  in  very  general  terms,  in  the  passages  which  have  been 
cited  un  behalf  of  the  prisoners  from  his  first  and  third  Institutes. 

The  same  rule  is  laid  down  in  Hale's  Summary  of  the  Pleas  of 
the  Crown ;  a  very  faulty,  incorrect  piece,  never  revised  by  him,  nor 
intended  for  the  press. 

But  as  his  lordship  in  his  History  of  the  Pleas  of  the  Crown  justi- 
fieth  the  contrary  practice,  his  authority  is  clearly  on  the  other  side 
of  the  question ;  and  his  authority  is  the  more  to  be  regarded,  because 
he  had  seen  and  well  considered  the  passages  cited  from  Lord  Coke ; 
though  I  believe  the  rule,  as  it  standeth  in  his  summary,  hath  con- 
tributed not  a  little  to  the  confirming  many  people  in  Coke's  opinion. 

My  Lord  Coke  layeth  down  the  rule  in  very  general  terms ;  but 
he  hath  not  given  us  any  of  the  principles  of  law  or  reason  whereon 
he  groundeth  it.  He  hath  indeed,  in  his  first  Institute,  cited  one,  and 
but  one  authority  in  support  of  it,  and  that  authority  doth  not,  to  ray 
apprehension,  in  the  least  warrant  it. 

A  man  was  indicted  for  larceny,  and  upon  his  arraignment  pleaded 
not  guilty,  and  put  himself  upon  the  country ;  and  afterwards,  when 
the  jury  was  in  court,  he  prayed  the  liberty  to  become  an  approver ; 
and  this  was  denied  him ;  for  when  issue  is  joined,  it  ought  to  be 
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tried.     And  h?  was  tried  and  found  guilty,  and  hanged.     21  Edw. 
III.  18. 

This  is  the  whole  of  that  case.  Here  is  not  the  least  intimation 
given  of  any  general  principle,  that  a  jury  once  sworn  and  charged 
cannot  be  discharged  without  giving  a  verdict ;  nor  did  the  court,  as 
I  apprehend,  go  upon  that  principle.  It  went  upon  a  principle  quite 
diflferent,  a  principle  adftpted  solely  to  the  case  then  before  the  court, 
which  I  shall  mention  presently. 

Indeed  Fitzherbert,  who  abridgeth  this  case,  Corone,  449,  doth 
say,  that  the  reason  of  the  judgment  was,  that  the  inquest,  having 
been  once  charged,  could  not  be  discharged  ;  which  possibly  might 
induce  Lord  Coke  to  draw  the  same  conclusion  from  that  case. 

But  the  reason  given  by  Fitzherbert  is  not  the  reason  given  in  the 
book.  Nor  doth  it  so  much  as  appear  by  the  bool^,  that  the  jury  was 
sworn ;  the  words  of  the  book  are  "  Apres  quant  Venquest  fuit  icy," 
afterwards  when  *the  jury  was  here,  or  in  court;  whether  sworn  or 
not  doth  not  appear  by  the  book.  But  whether  the  jury  was  sworn 
or  not,  there  was  not  the  least  occasion  to  resort  to  any  general  prin- 
ciple, that  a  jury  once  sworn  cannot  be  discharged ;  because  there 
was,  as  I  hinted  before,  another  rule  at  hand  adapted  to  the  case  of 
an  approver,  which,  I  think,  wholly  governed  that  ease. 

And  the  rule  was  this ;  that  a  person  who  had  once  pleaded  to 
issue  could  not  after  that  be  admitted  to  a  confession  in  order  to 
save  his  own  life,  by  charging  other  persons  supposed  to  be  his 
accomplices  in  the  same  fact ;  for,  by  once  solemnly  denying  the  fact 
upon  his  arraignment,  he  had,  in  the  opinion  of  those  times,  lost  all 
credit,  and  so  could  not  be  received  as  an  evidence  against  other 
people. 

This  rule  is  laid  down  by  Staunford,  PI.  Cor.  144,  B.,  and  it  pre- 
vailed for  a  long  time ;  and  it  is  observable,  that  Brooke,  Bro.  Corone, 
42,  who  abridgeth  this  very  case,  carrieth  the  reason  the  court  went 
upon  no  farther  than  the  law  then  went  in  the  case  of  an  approver; 
his  words  are :  "  A  man  was  arraigned  for  felony  and  pleaded  not 
guilty,  and  afterwards  would  have  become  an  approver,  and  was  not 
sufiered,  because  he  had  joined  issue  before."  Not  because  the  jury 
was  sworn  and  could  not  be  discharged,  but  because  he  had,  on  his 
arraignment,  denied  the  fact. 

Thus,  then,  standeth  the  case  with  regard  to  the  single  authority 
cited  by  Lord  Coke.  The  judgment  did  not  go  upon  the  general 
principle  laid  down  by  him  and  Fitzherbert,  but  upon  a  principle 
peculiar  to  the  case  of  an  approver. 

It  must  be  owned,  that  the  judges  did  in  after  times  abate  of  their 
rigor  with  regard  to  the  case  of  approvers  ;  and  did  admit  persons  to 
the  liberty  of  approving,  not  only  after  issue  joined,  but  even  after 
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the  jury  was  sworn,  and  evidence  in  part  given;  but  sfldom  after  the 
evidence  gone  through  and  concluded ;  as  appeareth  from  several 
instances  mentioned  by  Lord  Hale.     2  Hale,  228. 

But  then  it  must  be  owned,  on  the  other  hand,  that  whenever  they 
did  so,  they  went  in  flat  contradiction  to  the  general  rule  laid  down 
by  Coke  and  Fitzherbert. 

I  will  only  add,  with  regard  to  this  pointftHat  the. admitting,  or 
not  admitting  persons  to  become  approvers,  was  always  considered 
as  a  matter  of  mere  discretion  in  the  court ;  as  a  matter  of  grace,  and 
not  of  right :  and  yet  we  see,  that,  in  a  matter  of  mere  discretion, 
the  court  did  frequently,  upon  the  special  circumstances  of  the  case, 
discharge  juries,  after  they  were  sworn  and  charged,  and  had  in  part 
heard  the  evidence. 

These  instances,  therefore,  must  be  considered  as  so  many  excep- 
tions to  the  general  rule  ;  though,  I  confess,  they  do  not  come  up  to 
the  case  of  discharging  one  jury,  and  bringing  the  prisoner  to  his 
trial  by  another. 

But  still  they  show,  that  the  rule  now  contended  for  on  the  part  of 
the  prisoners  cannot  be  true  in  the  latitude  the  words  import ;  and, 
I  think,  they  do  in  part  show,  what  I  hinted  in  the  beginning,  that 
no  general  rule  can  govern  the  discretion  of  the  court  on  this  question 
in  all  possible  cases  and  circumstances. 

But  this  will  appear  in  a  stronger  light  in  those  cases  where  the 
circumstances  of  the  prisoner  appear  on  his  trial  to  be  such,  as  that 
the  trial  cannot  proceed  without  manifest  injustice  to  him. 

A  great  variety  of  cases  might  be  put  upon  this  head ;  but  as  this 
is  a  point  which  ought  to  be  treated  with  great  caution,  I  think  it 
safer  to  cite  a  case  which  I  find  stated  to  my  hand,  than  to  suppose 
and  argue  from  any  cases  of  my  own. 

The  case  I  mean  is  that  put  by  Lord  Hale,  which  was  mentioned 
the  last  time  at  the  bar.     1  Hale,  35. 

"  In  case  a  man  in  a  frenzy  happen  by  some  oversight  to  plead  to 
his  indictment  and  put  himself  on  his  trial ;  and  it  appeareth  to 
the  court,  on  his  trial,  that  he  is  mad  ;  the  judge,  in  discretion,  may 
discharge  the  jury  of  him,  and  remit  him  to  gaol,  to  be  tried  after  the 
recovery  of  his  understanding." 

But  without  resorting  to  authorities  in  a  plain  case,  the  common 
sense  and  feeling  of  mankind,  the  voice  of  nature,  reason,  and  reve- 
lation, all  concur  in  this  plain  rule.  That  no  man  is  to  be  condemned 
unheard ;  and  consequently  no  trial  ought  to  proceed  to  the  condem- 
nation of  a  man  who  by  the  providence  of  God  is  rendered  totally 
incapable  of  speaking  for  himself,  or  of  instructing  others  to  speak 
for  him  ;  and  common  sense  will  at  the  same  time  tell  us,  that  the 
bare  postponing  a  trial,  under  these  circumstances,  will  not  discharge 
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the  prisoner  from  a  future  trial,  when  his  present  disability  shall  be 
removed. 

This  case  is  surely  an  exception  to  any  general  rule  that  the  wit 
of  man  can  lay  down  on  this  point. 

Another  case,  which  I  take  to  be  an  exception  to  the  general  rule 
contended  for  in  behalf  of  the  prisoners,  is,  when  by  the  indulgence 
of  the  court,  and  the  consent  of  the  attorney-general,  the  trial  of  the 
issue  goeth  off  after  the  jury  sworn  and  charged  ;  in  order  to  entitle 
the  prisoner  to  some  advantage  in  point  of  defence,  which  in  the 
rigor  of  the  law  he  could  not  otherwise  be  entitled  to. 

And  this,  I  apprehend,  appearetR  from  the  case  of  Rookwood, 
which  also  was  cited  at  the  bar.    4  St.  Tri.  640,  &c. 

In  that  case  the  jury  was  sworn  and  charged,  and  the  indictment 
opened  by  the  king's  counsel.  The  prisoner's  counsel  then  offered 
some  exceptions  to  the  indictment,  apprehending,  as  they  said,  that 
since  the  act  of  'the  7th  King  Wm.  declareth,  that  the  exceptions 
therein  mentioned  shall  not  be  taken  after  evidence  given,  fhe  pris- 
oner, by  a  favorable  construction  of  the  act,  had  liberty  to  take  excep- 
tions at  any  time  before  evidence. 

The  court  was  unanimously  of  opinion,  that  the  prisoner's  counsel 
had  lapsed  their  time  for  taking  any  exceptions  at  all ;  that  the  proper 
time  for  taking  exceptions  is  before  issue  joined,  or  at  least  before  the 
jury  sworn. 

And  yet  it  being  a  case  of  life,  and  on  a  new  act  of  parliament, 
the  court  did  agree  that,  in  that  instance  only,  the  counsel  should  be 
at  liberty,  with  the  consent  of  the  attorney-general,  to  take  their  ex- 
ceptions ;  confining  themselves  to  the  exceptions  mentioned  in  the 
act,  of  which  they  could  not  have  the  benefit  in  arrest  of  judgment. 

The  prisoner's  counsel  declined  to  enter  into  their  exceptions  under 
that  restriction,  and  so  the  trial  went  on.  But  had  exceptions  under 
the  restrictions  of  that  act  been  taken  and  allowed,  the  indictment 
must  have  been  quashed,  and  the  jury  then  sworn  and  charged  must 
have  been  discharged  without  giving  a  verdict. 

Lord  Chief  Justice  Holt  did  not  come  readily  into  the  expedient, 
^proposed  by  the  rest  of  the  juiges,  of  letting  the  prisoner's  counsel 
into  their  exceptions,  even  with  the  consent  of  the  attorney-general ; 
and  in  the  conclusion  declareth,  that  the  attorney  could  not  consent 
to  it,  unless  he  would  also  consent  to  discharge  the  jury. 

T^ese  are  his  words,  as  I  have  taken  them  from  the  printed  trial. 
His  lordship  surely  at  that  time  entertained  no  doubt,  that  at  the 
prayer  of  the  prisoner  and  his  counsel,  and  with  the  consent  of  the 
attprney-generalj  a  jury  sworn  and  charged  in  a  case  of  high  treason 
might  be  discharged.  The  other  judges  present  (who  were  the  Lord 
Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron,  and  four 
30* 
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of  the  puisne  judges,)  must  certainly  be  of  the  same  opinion  ;  other- 
wise they  would  never  have  given  way  to  the  taking  of  exceptions, 
which  if  they  had  been  allowed  must  have  ended"  in  discharging  the 
jury,  and  at  the  same  time  could  .not,  in  the  nature  of  things,  have 
operated,  so  as  to  discharge  the  prisoner  from  answering  to  another 
indictment  for  the  same  offence. 

It  is  said,  on  the  authority  of  a  very  short  and  imperfect  note  in 
Carthew,  that,  in  less  than  two  years  afterwards,  all  the  judges  of 
England,  upon  debate  among  themselves,  came  to  a  resolution,  that 
in  capital  cases  a  juror  cannot  be  withdrawn,  though  all  parties  con- 
sent to  it.  • 

It  was  very  properly  asked  by  the  counsel  for  the  crown.  Upon 
what  occasion  this  debate  among  the  judges  was  had  ?  Whether 
any  case  was  then  depending  in  judgment  before  them  which  gave 
rise  to  the  .conference,  and  which  was  to  be  governed  by  this  reso- 
lution, and  what  were  the  particular  circumstances  of  that  case,  if 
any  such  there  was?  These  questions,  I  say,  were  very  prop- 
erly asked  ;  for  the  true  extent  of  all  rules  of  this  kind,  however  gen- 
erally they  may  be  penned,  is,  and  always  will  be,  in  a  great  measure, 
adjusted  by^he  circumstances  of  the  case  under  consideration  at  the 
time  when  the  rule  appears  to  be  given.    , 

It  se^ms,  endeavors  have  been  used  to  come  at  the  necessary  light 
in  thes^  particulars,  but  to  no  purpose  ;  only  it  is  said  upon  the  au- 
thority of  a  MS.  of  a  late  learned  judge,  that  this  resolution,  among, 
others,  was  taken  upon  a  conference  among  the  judges  in  relation  to 
an  indictment  against  the  then  sheriffs  of  London  for  a  bare  misde- 
meanor; but  what  were  the  circumstances  of  that  case,  or  what 
became  of  it  doth  not  appear.  And  therefore,  I  freely  own,  this 
extrajudicial  opinion  (for  with  regard  to  capital  cases  it  is  extra- 
judicial) weigheth  very  little  with  me  in  the  present  question  ;  and 
doth  by  no  means  shake  the  authority  of  RookwoocPs  case,^  which  I 
take  to  be  a  case  very  nearly  in  point  with  the  present,  and  moreover 
was  a  case  where  the  point  did  judicially  come  before  the  court,  and 
in  which  the  court  had  the  assistance  of  very  able  counsel  on  both 
sides  of  the  question.  « 

The  only  difference  between  the  cases  is  this ;  Eookwood  could 
not  have  had  the  benefit  of  his  exceptions  without  the  indulgence  of 
the  court,  and  consent  of  the  attorney-general;  whereas  the  prison- 
ers at  the  bar  might,  in  my  opinion,  have  had  the  full  benefit  of  their 
point  of  law  without  either.  I  need  not  repeat  what  I  said  on  this 
head  the  last  time  I  spake  of  this  matter.     But  as  a  doubt  aroSe  on 


1  See  Holt's  and  Tracy's  opinion  in  1704,  in  the  case  of  Anne  Hawkins,  at  the  end 
of  this  case,  p.  355. 
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that  point,  the  expedient  now  under  consideration  was  thought  of. 
This  expedient  the  court  came  into  at  the  prayer  of  the  prisoners  and 
their  counsel,  and  with  the  consent  of  the  attorney-general. 

Not  to  bring  the  prisoners'  lives  twice  in  jeopardy,  (which  is  one 
great  inconvenience  of  discharging  juries  in  capital  cases,)  but  merely 
in  order  to  give  them  one  chance  for  their  lives,  which,  it  was  appre- 
hended, they  had  lost  by  pleading  to  issue. 

Nor  was  it  done  to  postpone  their  trials  to  an  unreasonable  dis- 
tance, when  their  witnesses  might  be  dead,  or  wearied  out  by  a  long 
and  expensive  attendance,  (which  is  another  great  inconvenience 
which  may  attend  the  discharging  of  juries  at  discretion,  and  was  an 
ingredient  of  great  hardship  in  the  cases  of  Whitebread  and  Fenwick,) 
but  in  order  to  bring  them  to  a  trial  with  all  the  speed  that  might  be, 
in  case  their  plea  should  be  overruled ;  and  accordingly  they  were 
tried  the  very  next  day,  as  soon  as  judgment  was  given  on  their  plea. 

Upon  the  whole,  my  opinion  is,  that  all  general  rules,  touching  the 
administration  of  justice,  must  be  so  understood,  as  to  be  made  con- 
sistent with  the  fundamental  principles  of  justice ;  and  consequently 
all  cases  where  a  strict  adherence  to  the  rule  would  clash  with  those 
fundamental  principles  are  to  be  considered  as  so  many  exceptions 
to  it.  The  cases  I  have  mentioned,  and  many  others  which  might 
be  mentioned,  are  exceptions  to  the  general  rule  insisted  on  in  behalf 
of  the  prisoners. 

The  case  at  bar  is,  I  think,  an  exception  to  that  rule ;  and  at  the 
same  time  standeth  clear  of  the  inconveniences  mentioned  by  the 
prisoners'  counsel. 

The  discharging  the  jury  in  this  case  was  not  a  strain  in  favor  of 
prerogative ;  it  was  not  done  to  the  prejudice  of  the  prisoners  ;  on 
the  contrary,  it  was  intended  as  a  favor  to  them. 

In  that  light,  I  say,  it  was  considered  by  the  court ;  in  that  light  it 
was  considered  by  the  prisoners  and  their  counsel,  and  accordingly 
they  prayed  it;  and  in  that  light  Mr.  Attorney- General,  witli  his 
usual  candor,  consented  to  it. 

And  in  that  light  I  know  of  no  objection  in  point  of  law  or  reason 
to  it.  And  therefore  I  am  of  opinion  that  judgment  ought  not  to  be 
arrested. 

Mr.  Justice  Tracy's  MS.  having  been  cited  in  the  foregoing  case 
by  the  prisoners'  counsel,  and  taken  some  notice  of  by  the  court,  I 
think  it  not  amiss  to  subjoin  from  the  same  MS.,  which  I  had  not 
then  seen,  a  report  of  the  following  case. 

"  At  the  sessions  at  the  Old  Bailey  before  Easter  term,  1704,  Anne 
Hawkins  was  indicted  for  breaking  the  mansion-house  of  Samuel 
Story  in  the  night  time.  It  appeared  on  evidence,  that  the  house 
belonged  to  the  African  company,  that  Story  was  an  officer  of  the 
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company,  and  that  he  and  many  other  persons  as  officers  of  the  com- 
pany had  separate  apartments  in  the  house,  in  which  they  inhabited 
and  lodged ;  and  that  the  apartment  of  Story  was  broken  open.  It 
was  holden  by  Holt,  chief  justice,  myself,  and  Baron  Bury,  that  the 
apartment  of  Story  could  not  be  called  his  mansion-house ;  because 
he  and  the  others  inhabit  in  the  house  merely  as  officers  and  servants 
of  the  company ;  and  thereupon  the  jury  was  discharged  of  this  in- 
dictment, and  it  was  amended,  and  laid  to  be  the  mansion-house  of 
the  company."     See  Kel.  27 ;  1  Hale,  522,  557  ;  Leach,  267. 

The  record  hath  been  looked  into.  It  warranteth  the  report  of  the 
learned  judge  in  the  substantial  parts  of  it,  though  in  some  points  it 
is  defective.  Two  bills  were  in  fact  preferred  against  the  woman, 
the  first  for  burglary  and  larceny  in  the  dwelling-house  of  Samuel 
Story,  to  which  she  pleaded  and  put  herself  upon  the  country.  The 
second  for  burglary  and  larceny  in  the  mansion-house  of  the  African 
company,  in  which  she  is  charged  to  have  committed  the  burglary 
upon  the  same  day,  and  to  have  stolen  the  very  same  goods  as  in  the 
former  bill. 

It  appeareth  upon  this  second  bill,  that  she  was  acquitted  of  the 
burglary  and  found  guilty  of  the  larceny ;  but  it  doth  not  appear  by 
any  entry  on  the  first,  that  the  court  proceeded  on  it  farther  than  the 
receiving  and  recording  her  plea,  and  remanding  her  to  Newgate ; 
probably  till  the  second  amended  bill  could  be  prepared  and  sent  to 
the  grand  jury.  But  certainly  it  is  more  reasonable  to  impute  this  ' 
defect  to  the  neglect  of  the  officer  who  omitted  to  make  the  proper 
entry,  than  to  imagine  that  the  learned  judge  was  totally  mistaken 
in  a  plain  matter  of  fact,  falling  within  his  own  knowledge. 

Another  circumstance  which  may  beget  some  doubt  might  be, 
and  probably  was,  owing  to  mere  accident.  The  first  bill  is  now 
found  upon  the  file  among  the  indictments  of  the  then  next  preceding 
sessions  [March  8, 1703.]  But  it  ought  to  be  remembered,  that  nei- 
ther Holt,  Tracy,  nor  Bury  attended  at  that  time  ;  and  that  it  appear- 
eth by  the  record  that  they  all  did  attend  at  the  following  sessions  ; 
at  which  time,  according  to  the  judge's  report,  the  point  came  under 
consideration  upon  evidence  given  on  the  first  bill,  and  the  second 
amended  by  the  direction  of  the  court  was  preferred.^ 


1  See  the  next  ease  and  note  on  the  same  subject. 
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The  court  may  discharge  a  jury  from  giving  a  verdict  in  a  capital  case,  without  the  consent 
of  the  prisoner,  whenever,  in  their  opinion,  there  is  a  manifest  necessity  for  such  an  act, 
or  the  ends  of  public  justice  would  othierwise  betiefeated. 

• 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  up  from  the  circuit  court  for  the  southern  district 
of  New  York,  upon  a  certificate  of  division  in  the  opinions  of  the 
judges  of  that  court.  The  prisoner,  Josef  Perez,  was  put  upon  trial 
for  a  capital  offence  ;  and  the  jury,  being  unable  to  agree,  were  dis- 
charged by  the  court  from  giving  any  verdict  upon  the  indictment, 
without  the  consent  of  the  prisoner,  or  of  the  attorney  for  the  United 
States.  The  prisoner's  counsel,  thereupon,  claimed  his  discharge  as 
of  right,  under  these  circumstances ;  and  this  forms  the  point  upon 
which  the  judges  were  divided.  The  question,  therefore,  arises, 
whether  the  discharge  of  the  jury  by  the  court  from  giving  any  verdict 
upon  the  indictment,  with  which  they  were  charged,  without  the  con- 
sent of  the  prisoner,  is  a  bar  to  any  future  trial  for  the  same  offence. 
If  it  be,  then  he  is  entitled  to  be  discharged  from  custody ;  if  not, 
then  he  ought  to  be  held  in  imprisonment  until  such  trial  can  be  had. 
We  are  of  opinion  that  the  facts  constitute  no  legal  bar  to  a  future 
trial.  The  prisoner  has  not  been  convicted  or  acquitted,  and  may 
again  be  put  upon  his  defence.  We  think  that  in  all  case;s  of  this 
nature,  the  law  has  invested  courts  of  justice  with  the  authority  to 
discharge  a  jury  from  giving  any  verdict,  whenever,  in  their  opinion, 
taking  all  the  circumstances  into  consideration,  there  is  a  manifest 
necessity  for  the  act,  or  the  ends  of  public  justice  would  otherwise  be 
defeated.  They  are  to  exercise  a  sound  discretion  on  the  subject ; 
and  it  is  impossible  to  define  all  the  circumstances  which  would  ren- 
der it  proper  to  interfere.  To  be  sure,  the  power  ought  to  be  used 
with  the  greatest  caution,  under  urgent  circumstances,  and  for  very 
plain  and  obvious  causes ;  and,  in  capital  cases  especially,  courts 


1  9  Wheaton,  579;  6  Curtis,  U.  S.  R.  194.  From  the  report  of  the  case  in  2 
Wheeler,  C.  C.  96,  it  appears  that  the  jury  were  discharged  after  having  been  in  con- 
sultation but  foijr  hours,  they  being  then  equally  divided,  and  there  being  no  prospect 
of  ever  agreeing. 
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gjjiould  be  extremely  careful  how  they  interfere  with  any  of  the 
chances  of  life,  in  favor  of  the  prisoner.  But,  after  all,  they  have  the 
right  to  order  the  discharge  ;  and  the  security  which  the  public  have 
for  the  faithful,  sound,  and  conscientious  exercise  of  this  discretion, 
rests,  in  this  as  in  other  cases,  upon  the  responsibility  of  the  judges, 
under  their  oaths  of  office.  We  are  aware  that  there  is  some  diver- 
sity of  opinion  and  practice  on  this  subject,  in  the  American  courts  ; 
but,  after  weighing  the  question  with  due  deliberation,  we  are  of 
opinion  that  such  a  discharge  constitutes  no  bar  to  further  proceed- 
ings, and  gives  no  right  of  exemption  to  the  prisoner  from  being  again 
put  upon  trial.  A  certificate  is  to  be  directed  te  the  circuit  court,  in 
conformity  to  this  opinion.      * 

Certificate.  This  cause  came  on,  &c.  On  consideration  whereof, 
it  is  ordered  by  the  court  that  it  be  certified  to  the  circuit  court  of  the 
district  of  New  York,  that,  under  the  circumstances  stated  in  the 
fecord,  the  prisoner,  Josef  Perez,  is  not  entitled  to  be  discharged  from 
custody,  and  may  again  be  put  to  trial,  upon  the  indictment  found 
against  him,  and  pending  in  the  said  court. 


The  Constitution  of  the  United  States, 
Amendnaents,  Art.  5,  declares  that  "  No 
person  shall  be  held  to  answer  for  a  cap- 
ital or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand 
jury ;  nor  shall  any  person  be  subject  for 
the  same  oS'once  to  be  twice  put  in  jeop- 
ardy of  life  or  limb."  Diflferent  opinions 
have  been  given  whether  this  provision 
itself  applies  to  proceedings  in  the  State 
courts.  See  The  State  v.  Keyes,  8  Ver- 
mont, 5  7 ;  United  States  v.  Keen,  1  Mc- 
Lean, 438 ;  The  People  v.  Goodwin,  18 
Johnson,  201. 

This  however  is  immaterial,  since  a  sim- 
ilar provision  exists  in  nearly  all  the 
American  States,  and  even  where  it  has, 
not  the  security  of  a  constitutional  guar- 
anty, the  principle  is  generally  adopted 
as  one  fully  established  at  common  law. 
Thus  Staunford  says,  (P.  C.  Book  2, 
p.  105,)  "  Plome,  per  common  leye,  ne 
mittera  sa  vie  deux  foits  in  jeopardle  de 
trial  per  un  mesme  felonie."  And  it  is 
said  by  Blackstone,  4  Bl.  Com.  335,  to  be 
a  "  universal  maxim  that  no  man  is  to  be 
brought  into  jeopardy  of  his  life  more  than 
once  for  the  same  offence."  If  the  words 
of  the  Constitution  should  be  thought  to 
apply  only  to  felonies,  as  has  sometimes 


been  said,  yet  the  common-law  principle 
applies  equally  to  all  offences,  whether  of 
a  high  or  low  degree,  and  a  plea  of  a  for^ 
mer  acquittal  or  conviction  is  as  much  a 
bar  to  a  second  prosecution  for  a  misde- 
meanor as  in  case  of  the  highest  felony.* 
See  Rex  v.  Taylor,  8  Barnewall  &  Cress- 
well,  502. 

It  becpmes,  then,  an  important  ques- 
tion to  know  when  a  person  accused  is, 
in  the  legal  sense,  "  put  in  jeopardy." 
And  it  is  clear  he  is  so  when  a  trial  jury 
is  impanelled  and  sworn  to  try  his  case 
upon  a  valid  indictment,  and  such  jury 
has  been  charged  with  his  deliverance. 
By  jeopardy  of  life  is  meant,  said  O'Neal, 
J.,  in  The  State  v.  McKee,  1  Bailey, 
655,  "where  one  is  put  upon  his  trial, 
upon  a  valid  indictment,  for  a  capital 
offence.  It  may  result  in  his  condemna- 
tion, and  hence  he  is  in  jeopardy."  See 
also  Wtinzorpjiin  v.  The  State,  7  Black- 
ford, 191.  "  Where  the  indictment  is  good, 
and  the  jury  are  charged  witb  the  prisoner, 
his  life  is  undoubtedly  in  jeopardy  during 
their  deliberation  ; "  Tilghman,  C.  J.,  in 
Commonwealth  v.  Cook,  6  Sergeant  & 
Kawle,  586.  "Whenever  a  person  shall 
have  been  given  in  charge  on  a  legal  in- 
dictment,"   says  Hovey,  J.,  in   WrigM  v. 
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The  State,  5  Indiana  E.  292,  "and  that 
jury  is  unnecessarily  discharged,  he  has 
been  once  put  in  jeopardy,  and  the  dis- 
charge is  equivalent  to  a  verdict  of  acquit- 
tal." 

And  in  this  country  a  jury  may  be  said 
to  be  charged  with  a  prisoner  from  the 
moment  a  full  jury  is  impanelled  and  all 
have  been  sworn.  McFadden  v.  The  Com- 
monwealth, 11  Harris,  12,  (1853).  From 
that  moment  his  jeopardy  begins. 

It  has  sometimes  been  said  that  a  per- 
son is  not  in  jeopardy,  in  a  legal  sense, 
until  the  verdict  of  a  jury  is  rendered  for 
or  against  him.  This  was  the  opinion  of 
Spencer,  C.  J.,  in  The  People  v.  Goodwin, 
18  Johnson,  206,  and  Story,  J.,  in  2  Sum- 
ner, 60.  And  other  judges  have  said  he 
was  not  in  jeopardy  until  there  has  been 
a  verdict,  and  also  a  judgment  of  the  court 
upon  it.  Dictum  of  Washington  J.,  in 
United  States  v.  Haskell,  4  Washington, 
402.  But  the  fact  that  after  a  jury  is  once 
impanelled  and  sworn,  even  before  ver- 
dict rendered,  a  prosecuting  officer  has  no 
right  to  enter  a  nolle  prosequi  —  a  prin- 
ciple now  everywhere  acknowledged  — 
shows  that  a  prisoner  is  in  jeopardy  before 
the  jury  have  been  delivered  of  their  ver- 
dict. And  it  is  manifest  that  this  last 
construction  of  the  phrase  "  in  jeopardy  " 
will  not  materially  aid  us  in  the  applica- 
tion of  the  rule,  for  even  upon  the  con- 
struction of  Spencer,  C.  J.,  there  must 
be  some  exceptions  to  the  rule,  as  where 
the  indictment  is  fatally  defective,  or  the 
verdict  so  imperfect  that  no  valid  judg- 
ment can  be  rendered  upon  it;  in  such 
cases,  the  prisoner  can  be  tried  again,  hav- 
ing never  been,  as  it  is  said,  in  one  sense, 
in  real  jeopardy.  It  seems  more  natural, 
therefore,  to  put  the  construction  upon 
this  phrase,  which  is  before  given  in  this 
note,  and  to  consider  as  exceptions  to  the 
rule  all  those  cases  where  a  person  may 
be  put  a  second  time  on  trial. 

If  then  a  jury  thus  charged  with  a  prison- 
er be  discharged  without  giving  a  verdict, 
the  ofi'ender  having  been  once  in  jeop- 
ardy, cannot  be  again  tried  for  the  same 
offence,  either  on  the  same,  or  on  a  new 
indictment.  Or,  as  expressed  by  Coke, 
1  Inst.  227  b,  "a  jury  sworn  and  charged 


in  a  case  of  life  and  member,  cannot  be 
discharged  by  the  court,  or  any  other,  but 
they  ought  to  give  a  verdict."  See  also 
3  Inst.  110. 

But  this  rule,  like  all  other  rules,  has 
its  exceptions ;  one  of  which  is  necessity. 
Blackstone,  4  Bl.  Com.  360,  states  the 
rule  thus :  "  When  the  evidence  on  both 
sides  is  closed,  and  indeed  when  any  evi- 
dence hath  been  given,  the  jury  cannot 
be  discharged,  unless  in  cases  of  evident 
necessity,  till  they  have  given  in  their  ver- 
dict." That  necessity  is  the  only  ground 
for  discharging  a  jury  without  the  prisoner's 
consent,  is  obvious  from  the  language  of 
nearly  all  the  judges,  in  cases  where  the 
question  has  arisen  and  been  discussed. 
Thus,  in  United  States  v.  Coolidge,  2  Gal- 
lison,  364,  Judge  Story  says :  "  The  power 
to  discharge  a  jury  in  capital  cases  should 
be  exercised  only  in  very  extraordinary 
and  striking  circumstances."  In  The  Com- 
monwealth V.  Cook,  6  Sergeant  &  liawle, 
586,(1822,)  Tilghman,  C.  J.,  said :  "  I  grant 
that  in  case  of  necessity  they  may  be  dis- 
charged ;  but  if  there  be  any  thing  short 
of  absolute  necessity,  how  can  the  court, 
without  violating  the  Constitution,  take 
from  the  prisoner  his  right  to  have  the 
jury  kept  together  until  they  have  agreed, 
so  that  he  may  not  be  put  in  jeopardy  a 
second  time  ?  "  Lord  Denman,  in  Reginfi 
V.  Newton,  3  Cox,  C.  C.  495,  (1849,)  said: 
"  I  admit  that  a  necessity  must  be  shown 
in  order  to  justify  the  discharge  of  the 
jury,  and  in  every  case  it  is  to  be  con- 
sidered whether  that  necessity  exists."  In 
The  State  v.  Ephraim,  2  Devereux  &  Bat- 
tle, 166,  (1836,)  Ruffin,  C.  J.,  observed: 
"  We  think  the  jury  cannot  be  discharged 
without  the  prisoner's'  consent,  but  for  evi- 
dent, urgent,  overruling  necessity,  arising 
from  some  matter  occurring  during  the 
trial,  which  was  beyond  human  foresight 
and  control ;  and,  generally  speaking,  such 
necessity  must  be  set  forth  in  the  record." 
Chief  Justice  Spencer  said  in  The  Peo- 
ple V.  Goodwin,  18  Johnson,  205,  (1820)  : 
"  Upon  consideration,  I  am  of  opinion, 
that  although  the  power  of  discharging  a 
jury  is  a  delicate  and  highly  important 
trust,  yet,  that  it  does  exist  in  oases  of 
extreme  and  absolute  necessity."     So  in 
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Commonwealth  v.  Fells,  9  Leigh,  620, 
(1838,)  Upshur,  J.,  said :  "  A  prisoner  is 
entitled  to  be  tried  by  the  jury  selected, 
tried,  and  sworn  in  the  first  instance ;  and 
to  deprive  him  of  that  right,  except  in  case 
of  ohvious  and  strong  necessity  and  pro- 
priety, might  work  great  injustice  and  op- 
pression to  him,  and  endanger  the  pure 
administration  of  criminal  justice."  That 
necessity  is  the  only  cause  justifying  the 
discharge  of  a  jury,  and  putting  a  pris- 
oner again  upon  his  trial,  see  also  Weinzorp- 
fiin  V.  The  Slate,  7  Blackford,  186,  (1844) ; 
Wright  V.  The  State,  5  Indiana,  290, 
(1854)  ;  Mahala  v.  The  State,  10  Terger, 
536  ;  McCauley  v.  The  State,  26  Alabama, 
135,  (1855)  ;  Nugent  v.  The  State,  4  Stew- 
art &  Porter,  79,  (1833)  ;  United  States  v. 
Haskell,  4  Washington,  411,  (1823)  ;  Hines 
V.  The  State,  8  Humphreys,  597,  (1848) ; 
The  State  v.  Poage,  3  Ohio  State  R.  239 ; 
In  re  Spier,  1  Devereux,  491 ;  Williams 
V.  The  Commonwealth,  2  Grattan,  570 ; 
Reynolds  v.  The  State,  3  Kelly,  60,  where 
the  cases  are  critically  reviewed  by  Lump- 
kin, J. 

But  of  course  by  "necessity"  here  is 
meant,  not  a  physical  necessity,  not  an 
absolute  inability  to  take  any  other  course, 
not  an  absolute  impossibility  to  avoid  dis- 
charging the  jury,  but  merely  —  as  said 
by  Erie,  J.,  in  Regina  v.  Newton,  13 
Queen's  Bench,  734  —  merely  "  need  in 
a  high  degree ; "  or  as  elsewhere  said, 
"highly  convenient  to  all  concerned  in 
the  trial,  and  highly  conducive  to  the  pur- 
poses of  justice."  And  Foster,  J.,  in  the 
principal  case  says  :  "  All  general  rules 
touching  the  administration  of  justice,  must 
be  so  understood  as  to  be  made  consistent 
with  the  fundamental  principles  of  justice ; 
and  consequently  all  cases  where  a  strict 
adherence  to  the  rule  would  clash  with 
those  fundamental  principles,  are  to  be 
considered  as  so  many  exceptions  to 
it." 

Necessity  certainly  will  justify  a  depar- 
ture from  the  strict  rule.  It  is  a  principle 
of  the  common  law,  as  well  as  of  common 
sense,  that  what  becomes  absolutely  nec- 
essary in  the  course  of  legal  proceedings 
must  be  done ;  quod  necessitas  cogit,  defen- 
dit.    And  this  brings  us  to  consider  what 


facts  and  circumstances  create  this  legal  ne- 
cessity for  a  discharge  of  a  jury  without  the 
prisoner's  consent ;  for  of  course  they  may 
be  discharged  with  such  consent,  even  in 
capital  cases,  and  the  prisoner  may  be  tried 
again.  The  Kinlochs'  case,  ante;, iJea  v. 
Stokes,  6  Carrington  &  Payne,  151,  (1833) ; 
Regina  v.  Fitzgerald,  1  Carrington  &  Kir- 
wan,  201,  (1843)  ;  Regina  v.  Deane,  5 
Cox,  C.  C.  501,  (1851)  ;  Elijah  v.  The 
State,  1  Humphreys,  103,  (1839);  The 
Slate  V.  Slack,  6  Alabama,  676,  (1844). 

And  it  would,  of  course,  be  impossible 
beforehand  to  state  every  case  of  necessity 
that  would  justify  a  jury's  discharge,  for, 
from  the  very  nature  of  the  case,  it  is 
some  vnforeseen  event,  some  casualty,  the 
exact  character  of  which  cannot  be  antici- 
pated, much  less  defined.  Some  judges 
have  attempted  to  enumerate  all  the  cases 
of  necessity  which  could  warrant  the  ex- 
ercise of  so  delicate  and  important  a 
power,  placing  in  such  a  category  only 
such  instances  as  have  been  already  rec- 
ognized as  suflicient  by  direct  adjudica- 
tions ;  but  it  is  evident  such  are  only 
illustrations  of  the  rule,  without  in  aiiy  man- 
ner confining  the  rule  to  those  particular 
cases.  But  as  the  nature  and  extent  of, 
the  rule  itself  can  be  best  understood  by 
examining  the  instances  in  which  it  has 
been  applied,  or  attempted  to  be  applied, 
we  proceed  to  state  and  exaiirine  them  in 
the  following  order : 

1.  Sickness  of  the  judge. 

2.  Sickness,  incapacity,  or  misconduct 
of  a  juror. 

3.  Sickness  of  the  prisoner. 

4.  Sickness  or  incapacity  of  a  witness. 

5.  Insufficiency  of  evidence  to  convict. 

6.  Expiration  of  the  term  of  the  court. 

7.  Inability  of  the  jury  to  agree. 

1.  Sickness  of  the  judge.  This  occurred 
in  Alabama  some  years  since,  in  Nugent 
V.  The  State,  4  Stewart  &  Porter,  72, 
(1833).  During  the  trial  of  a  person  for 
murder,  and  apparently  after  the  jury 
were  impanelled  and  sworn,  but  before 
any  evidence  was  introduced,  "the  pre- 
siding judge  was  so  extremely  indisposed, 
as  to  render  it  impossible  for  him  to  pre- 
side ;  it  was  therefore  ordered  that  the 
jury  bo  discharged."    For  tbe  prisoner  at 
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the  second  trial  this  discharge  was  relied 
upon  aa  a  defence,  both  at  common  law 
and  under  the  declaration  of  rights  of 
Alabama.  But  the  court,  after  examin- 
ing all  the  cases,  adjudged  otherwise,  and 
although  all  the  previous  cases  of  necessity 
were  occasioned  either  by  the  jury,  the 
witness,  or  the  prisoner,  yet  it  was  held 
there  was  no  distinction  in  principle, 
between  those  cases  a  A  one  where  the 
judge  should  be  taken  ill  and  unable  to 
progress  with  the  trial.  Indeed,  the  ne- 
cessity for  the  jury's  discharge  would  seem 
greater  than  in  many  other  cases. 

2.  Sickness,  or  other   incapacity  of  a 
juror.    The  leading  case  on  this  head  is 
The  King  v.  Scalbert,  2  Leach,  620,  case 
271,  (1794).    During  the  trial  of  the  pris- 
oner for  murder  one    of  the  jurors  was 
seized  with  a  fit,  and  carried  from  the  court 
in  an  insensible  state.    Another  juror,  who 
went  to  him  and  examined  him,  reported 
under  oath  that  he  thought  he  would  not 
be  able  to  attend  the  trial   immediately. 
The   jury   were    thereupon    discharged, 
and    another   jury   sworn,  consisting  of 
the    former    eleven    and   an    additional 
one,    and    the    prisoner  was    convicted. 
And    this    case    was   followed    and    ap- 
proved by  all  the  judges,  eighteen  years 
afterwards,  in  Rex  v.  Edwards,  3  Camp- 
bell, 207  ;.  4  Taunton,  809  ;    Kussell  & 
Kyan,  Of  C.  224,  (1812).    In  this  case, 
during  a  trial  for  a  capital  felony,  one  of 
the  jurors  was  seized  with  a  fit,  and  the 
surgeon  attending  him  deposed  that  "  he 
had  been  put  to  bed  in  a  state  of  insensi- 
bility, and  was  incapable  of  returning  into 
court  that  day.''     The  same  course  was 
then  adopted  as  in  Scdbert's  case,  and  the 
prisoner  was  convicted  at  the  second  trial. 
The  same  doctrine  is  supported  by  the 
cases  of    The  Commonwealth  v.  Merrill, 
Thacher,  C.  C.  1,  (1823)  ;  Hector  v.  The 
State,  2  Missouri,  135,  (1829)  ;  Mahala  v. 
The  State,  10  Yerger,  532,  (1837)  ;  Rcgi- 
na  v.   Anderson,  2  Moody  &  Robinson, 
249,   (1843)  ;   Regina  v.  Leary,  3  Craw- 
ford  &    Dix,    212,    (1844);    The   State 
V.   Curtis,  5  Humphreys,  601,  (1845); 
Regina  v.  Ashe,  1  Cox,  C.  C.  150,  (1845) ; 
Fletcher  v.  The  State,  6  Humphreys,  249, 
(1845). 
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And  the  same  authority  to  discharge  the 
jury  exists,  although  the  jury  are  not  yet 
sick,  if  they  have    been    so   long    con- 
fined as  to  endanger  their  health.     The 
court  are  not  bound  to  wait  until  the 
case  has  actually  occurred.    Not  that  the 
mere  probability  that  confinement  to  the 
jury-room  will  produce  ill  effects  on  the 
health  of  some  member  of  the  jury  will  be 
suflScient  to  justify  their  discharge  in  ad- 
vance ;  but  when  they  have  been  a  long 
time  in  consultation,  and  their  confine- 
ment has  produced  serious  effects  upon 
the  health  of  one  or  more  of  them,  and 
longer  confinement  would  probably  pro- 
duce worse  consequences,  the  attempt  to 
compel  a  verdict  by  longer  confinement 
would  be  opposed   equally   to  humanity 
and  the  sound  principles  of  law  and  jus- 
tice.    Commonwealth  v.  Fells,   9   Leigh, 
618,  (1838)  ;  The  King  v.  Barrett,  Jebb, 
C.  C.  103,  (1829,)  a  case  of  conspiracy  to 
murder;  The  King  v.  Delany,  lb.  106,  a 
case   of  a  capital  felony.     A  noticeable 
instance  of  the  discharge  of  a  jury  for 
illness  of  a  juror    occurred    in    United 
States  V.    Haskell,   4   Washington,    402, 
(1823,)   where  on  a  trial  for  a   capital 
offence,  the  jury  having   been  kept   to- 
gether three  days,  and  more  than  twen.ty- 
four  hours  without  refreshments,  and  there 
being  no  prospect  of  their  agreeing,  they 
were  discharged  by  the  court,  who  became 
satisfied  that  one  of  the  jurors  had  become- 
insane  during  the  trial. 

And  in  analogy  with  the  case  of  illness  or 
endangered  illness  of  a  juror,  the  General! 
Court  of  Virginia  thought  it  a  good  cause 
to  discharge  a  jury,  because,  after  having 
been  together  nine  days  without  being 
able  to  agree,  the  wife  of  one  of  them  was 
momentarily  expected  to  be  confined,  and 
needed  her  husband's  attentions.  Com- 
monwealth V.  Fells,  9  Leigh,  618,  (1838).. 
Sed  qumre.     ^ 

And  on  the  same  principle  some  courts 
have  held  that  if  a  juror  be  ascertained, 
after  the  trial  commences,  to  be  not  quali- 
fied by  law  to  serve  as  a  juror,  he  may  be 
withdrawn  by  the  court,  on  motion  of  the 
prosecutor,  and  against  the  prisoner's  con^ 
sent,  and  a  new  juror  sworn  in  his  place ; 
a  practice  of  course  equivalent  to  dis- 
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charging  the  -whole  panel  and  swearing  a 
new  one,  including  the  former  eleven, 
which  seems  to  be  the  English  practice  in 
certain  cases.  Thus,  in  United  States  v. 
Morris,  1'  Curtis,  23,  (1851,)  the  defendant 
was  on  trial  for  a  misdemeanor,  and  after 
the  evidence  was  partly  in  for  the  prose- 
cution, the  court  ordered  a  j  uror  to  be  with- 
drawn, on  motion  of  the  district-attorney, 
and  on  proof  introduced  by  him  that  the 
juror  had  a  bias  in  the  cax-,  and  the  cause 
was  continued  to  the  next  turm,  when  the 
defendant  being  put  again  on  trial  pleaded 
the  foregoing  facts  as  a  bar.  Curtis,  J., 
held  the  plea  no  bar,  and  said  :  "  The  rule 
of  the  common  law  is  that  neither  party 
has  a  right  of  challenge,  after  the  juror 
is  sworn,  for  cause  then  existing.  But  it 
by  no  means  follows  that  it  is  not  in  the 
power  of  the  court,  upon  its  own  motion, 
to  interpose  and  withdraw  from  the  panel 
a  juror  utterly  unfit,  in  the  apprehension 
of  every  honest  man,  to  remain  there. 
Suppose  a  prisoner  on  trial  for  his  life 
should  inform  the  court  that  a  juror  had 
been  bribed  to  convict  him,  and  that  fact 
was  unknown  to  him  when  the  juror  was 
sworn,  is  the  court  compelled  to  go  on 
with  the  trial?  Suppose  the  judge,  dur- 
ing the  trial,  obtains,  by  accident,  per- 
sonal knowledge  that  one  of  the  jurors  is 
determined  to  acquit  or  convict  without 
any  regard  to  the  law  or  the  evidence,  is 
he  bound  to  hold  his  place  ?  In  my  judg- 
ment, such  a  doctrine  would  be  as  wide 
of  the  common  law  as  it  would  be  of  com- 
mon sense,  and  common  honesty.  The 
truth  is,  that  this  rule,  like  a  great  many 
other  rules,  is  for  the  orderly  conduct  of 
business.  There  must  be  some  prescribed 
order  for  the  parties  to  make  their  chal- 
lenges, as  well  as  to  do  almost  every  thing 
else  in  the  course  of  a  trial.  As  matter  of 
right  neither  party  can  deviate  from  this 
order.  And  it  is  the  duty  of  the  court  to 
enforce  these  rules  which  are  for  the  gen- 
eral good.  But  there  goes  along  with  all 
of  them  the  great  principle,  that  being 
designed  to  promote  the  ends  of  justice, 
they  shall  not  be  used  utterly  to  subvert 
and  defeat  it ;  being  intended  as  a  fence 
against  disorder,  they  shall  not  be  turned 
into  a  snare ;  they  do  not  tie  the  hands  of 
the  court,  so  that  when,  in  the  sound  dis- 


cretion of  the  court,  the  public  justice 
plainly  requires  its  interposition,  it  may 
not  interpose ;  and  it  would  be  as  incon- 
sistent with  authority,  as  with  the  great 
interests  of  the  community,  to  hold  the 
court  restrained.  It  is  an  entire  mistake 
to  confound  this  discretionary  authority 
of  the  court  to  protect  one  part  of  the  tri- 
bunal from  corruption  or  prejudice,  with 
the  right  of  chj^bnge  allowed  to  a  party. 
And  it  is,  at  least,  equally  a  mistake  to 
suppose  that  in  a  court  of  justice,  either 
party  can  have  a  vested  right  to  a  corrupt 
or  prejudiced  juror,  who  is  not  fit  to  sit  in 
judgment  in  the  case.  I  hazard  nothing 
in  saying,  that  no  such  right  is  known  to 
the  common  law."  See  also  The  People 
V.  Damon,  13  Wendell,  351,  (1835,)  where 
the  fourth  juror  was  found  incompetent  to 
serve  after  he  had  been  sworn  and  taken 
his  seat,  but  before  the  whole  panel  was 
made  up,  and  he  was  withdrawn.  So  in 
Stone  V.  Tlie  People,  2  Scammon,  326, 
(1840,)  the  Supreme  Court  of  Illinois  held 
that  a  juror  might  be  withdrawn  from  the 
panel  against  the  prisoner's  consent,  softer 
the  evidence  was  partly  introduced,  be- 
cause he  was  an  alien,  and  by  law  incom- 
petent to  sit,  but  which  fact  was  not 
known  to  either  party  when  the  trial  com- 
menced. But  this  is  opposed  to  the  earlier 
case  in  England  of  Rex  v.  Sutton,  8  Barnte- 
wall  &  Cresswell,  417,  (1828,)  although 
the  application  was  made  hy  tlie  prisoner. 
See  also  Poage  v.  The  Stale,  3  Ohio  St. 
K.  239.  How  far  a  statute  of  Illinois  may 
have  influenced  the  decision  in  Stone's 
case  it  is  not  easy  to  say,  but  undoubtedly 
the  general  rule  of  the  common  law,  else- 
where recognized,  is,  that  all  cause  of  ob- 
jection to  a  juror,  propter  defectum,  is 
waived  by  going  to  trial,  and  cannot  then 
be  raised,  either  by  the  prisoner  or  the 
prosecution.  See  Wharton's  case,  Yelver- 
ton,  24 ;  Noy,  48 ;  The  State  v.  Quarrel, 
1  Bay,  150,  (1798)  The  State  v.  Wil- 
liams, 3  Stewart,  454,  (1831).  Thus  in 
Regina  v.  Wardle,  Carrington  &  Marsh- 
man,  647,  (1842,)  on  a  trial  for  a  felony, 
Erskine,  J.,  after  having  conferred  with 
Chief  Justice  Tindal,  said  they  had  no 
power  to  discharge  the  jury,  because  it 
was  ascertained  after  the  trial  commenced, 
that  the  prisoner  had  a  relative  on  the 
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jury.  See  also  Regina  v.  Sullivan,  8 
Adolphus  &  Ellis,  831,  (1838)  ;  Eex 
V.  Oates,  10  How.  State  Trials,  1081. 
And  in  Ward  v.  The  State,  1  Hum- 
phreys, 253,  (1839,)  a  case  of  murder, 
after  the  jury  had  been  sworn  and  the 
prisoner  put  upon  his  deliverance,  the  at- 
torney-general challenged  ten  of  the  panel 
as  not  qualified  jurors,  and  the  court  set 
them  aside  without  the  prisoner's  consent, 
and  directed  him  to  select  ten  others,  who 
in  connection  with  the  remaining  two 
tried  the  prisoner,  and  returned  a  verdict 
of  guilty.  This  was  held  erroneous,  and 
such  an  error  as  could  not  be  corrected  by 
simply  reversing  and  remanding  the  cause 
for  further  proceedings,  because  it  would 
be  impossible  to  place  the  prisoner  in  the 
same  position  he  occupied  when  the  jury 
was  illegally  broken  up.  The  only  rem- 
edy recognized  was  to  discharge  him. 
See  also  McClure  v.  The  State,  1  Yerger, 
219,  (1829);  Gillespie  v.  The  State,  8 
Yerger,  507,  (1835) ;  Barlow  v.  The  State, 
2  Blackford,  114,  (1827);  The  Common- 
wealth V.  Jones,  1  Leigh,  599,  (1829). 

On  the  other  hand  it  has  beeij  held, 
somewhat  in  conflict  with  the  foregoing 
views,  that  where  an  objection  exists  to  a 
juror,  as  that  he  was  one  of  the  grand 
jury  that  found  the  bill  against  the  de- 
fendant, and  this  fact  is  not  known  to  the 
prisoner  at  the  trial,  and  he  could  not 
with  due  diligence  have  ascertained  that 
fact  until  after  the  jury  were  impanelled 
and  sworn,  he  might  then  make  the  objec- 
tion to  the  juror,  if  no  evidence  had  been 
offered.  Dilworth  v.  The  Commonwealth, 
12  Grattan,  689,  (1853,)  where  all  the 
cases,  English  and  American,  on  this 
point,  are  ably  reviewed  by  Danj^^l,  J. 
In  that  case  also  the  court  thought,  though 
this  was  not  necessary  to  the  decision  of 
the  cause,  that  the  prisoner  could  raise 
the  objection  at  any  time  before  verdict 
rendered,  and  also  that  it  could  be  raised 
at  the  instance  of  the  commonwealth,  for 
like  cause,  at  any  time,  when  the  dis- 
charge of  the  jury  without  the  prisoner's 
consent  would  not  result  in  a  discharge  of 
the  accused.  This  case  was,  however, 
decided  by  a  divided  court,  three  in  favor, 
and  two  against  granting  a  new  trial. 


Of  course  it  is  no  cause  for  the  discharge 
of  a  juror,  after  he  is  impanelled  and 
sworn,  and  the  trial  has  commenced,  that 
he  wishes  to  be  excused,  because  he  has  a 
reluctance  to  convict  any  person  of  a  cap- 
ital crime.  United  States  v.  Randall,  2 
Cranch,  C.  C.  412,  (1823).  But  under 
this  head  of,  necessity  caused  by  the 
jury,  or  some  of  them,  is  that  arising 
from  the  absence  of  one  of  the  jurors, 
who  has  left  town  wrongfully,  thereby  de- 
priving the  panel  from  rendering  any  ver- 
dict. A  case  of  this  kind  is  said  to  have 
occurred  ft  the  Hertford  assizes,  as  early 
as  the  year  1640.  2  Hale,  P.  C.  296. 
And  again  in  The  State  v.  Hall,  4  Halsted, 
256,  (1827).  That  was  a  case  merely  of 
assault  and  battery,  but  the  reasoning  of 
the  court  applies  equally  to  all  offences. 

3.  Sickness  of  the  prisoner.  The  ear- 
liest reported  case  on  this  point  is  Eliz- 
abeth Meadow's  case,  Foster,  C.  L.  76, 
(1750).  There  the  prisoner,  during  her 
trial  for  larceny  in  a  dwelling-house,  was 
seized  with  the  pains  of  labor,  and  the 
court  ordered  her  back  to  Newgate,  and 
discharged  the  jury.  And  to  the  same 
effect  is  The  King  v.  Stevenson,  2  Leach, 
546,  case  246,  (1791).  The  evidence  in 
a  trial,  for  larceny  was  nearly  closed  on 
the  part  of  the  crown,  when  the  prisoner 
was  suddenly  seized  with  a  fit,  which  ren- 
dered him  incapable  of  being  again  brought 
to  the  bar  for  trial.  The  jury  were  dis- 
charged, and  the  next  morning  the  pris- 
oner was  tried  again  and  convicted  by  an 
entirely  different  jury.  See  also  Rex  v. 
Street,  2  Ca'rringtpn  &  Payne,  413, 
(1826). 

And  in  such  a  case,  the  prisoner  being 
by  his  sudden  illness  incapacitated  from 
managing  his  defence,  his  consent,  or  even 
request,  to  the  jury's  discharge  may  be 
fairly  implied,  and  the  exercise  of  the 
power  to  withdraw  the  case  from  the  jury 
might  well  be  vindicated  on  that  ground 
alone.  For  that  a  prisoner's  own  request 
is  sufficient  reason  to  authorize  a  jury's 
discharge,  is  abundantly  clear  as  held  in 
the  principal  case,  Kinlochs'  case,  ante. 
And,  having  requested  it,  the  prisoner  can- 
not of  course  raise  any  objection  to  a 
trial  by  another  jury,  and  the  prosecutor 
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cannot  object,  since  no  right  of  exception, 
new  trial,  or  appeal  is,  at  common  law, 
ever  allowed  the  government  in  a  crim- 
inal case.  But  the  discharge  of  a  jury 
because  of  the  sickness  of  the  prisoner, 
although  not  necessary  in  the  same  sense 
as  in  other  cases,  yet  is  necessary  in 
another,  since  it  is  erroneous  to  try  a 
person  charged  with  a  felony  in  his  ab- 
sence, and  therefore  the  trial  ought  to  be 
postponed.  See  Sperry  v.  The  Common- 
wealth, 9  Leigh,  623,  post,  and  note. 

4.  Sickness  or  other  incapacity  of  a  wit- 
ness.   The  attempt  has  sometimes  been 
made  to  establish  the  sudden  illness  of  a 
material  witness  summoned  for  the  pros- 
ecution a  ground  for  withdrawing  the  case 
entirely  from  the  jury,  and  sending  it  to  a 
different  panel.     Thus,  in  Rex  v.  Kell,  1 
Crawford  &  Dix,  151,  (1803,)  the  prisoner 
was  on  trial  for  a  rape.    The  female  wit- 
ness appeared  in  a  very  delicate  state  of 
health,  and  greatly  agitated.     A  physician 
who  examined  her  reported  it  as  his  opin- 
ion, that  if  she  were  then  to  give  her  tes- 
timony, her  life  might    be  endangered. 
Upon  this  the  jury  were  discharged,  and 
the  twelve  Irish  judges  were  of  opinion 
that  the  prisoner  could  not  be  again  tried. 
And  the  case  is  cited  with  much  apj)roba- 
tion   by   Perrin,   J.,   in    Conway  v.  The 
Queen,    7    Irish    Law    E.    162,    (1845). 
Whether  the  sudden  illness  of  a  witness 
might  not  be  good  cause  for  postponing  a 
trial  for  a  reasonable  time,  is  another  and  a 
different  question.     See  Commonwealth  v. 
Wade,  1 7  Pick.  399;  Dictum.  The  power  of 
the  court  to  adjourn  a  case  on  trial,  even  a 
oapital  ease,  is  now  perfectly  well  settled, 
at  common  law,  whatever  the  old  author- 
ities and  practice  might  have  been.    Ac-, 
cordingly  we  find  that  in    The    United 
States  V.  Coolidge,  2  Gallison,  364,  Judge 
Story  postponed  a  trial  because  a  witness 
refused  to  be  sworn.     This  case  is  some- 
times cited  as  an  authority  for  discharging 
a  jury  altogether,  because  a  witness  re- 
fuses  to  testify,   but  the   printed  report 
merely  states  that  the  court  ordered  the 
trial  to  be  postponed.   It  is  not  good  cause 
for  discharging  a  jury,  that  a  material  wit- 
ness called  for  the  government  is  not  sufE- 
ciently  acquainted  with  the  nature  and 


obligation  of  an  oath  to  testify.  Rex  v. 
Wade,  1  Moody,  C.  C.  86,  (1824)  ;  Regina 
V.  Oulaghan,  Jebb,  C.  C.  270,  (1839). 

5.  Insufficiency  of  the  evidence  to  con- 
vict. Although  Lord  Hale  says,  2  Hale, 
P.  C.  295,  that  "  nothing  is  more  ordinary 
than  after  the  jury  are  sworn,  and  charged 
with  a  prisoner,  and  evidence  given,  yet 
if  it  appears  to  the  court  that  some  of  the 
evidence  is  kept  back,  or  taken  off,  or  that 
there  may  be  a  fuller  discovery,  the  court 
may  discharge  the  jury  of  the  prisoner, 
and  remit  him  to  the  gaol  for  further 
evidence  ; "  and  although  some  instances 
may  be  found  where  such  a  course  was 
followed,  (2  State  Trials,  710,  827 ;  Kel- 
ynge,  26,  47;  52  ;  Sir  T.  Kaym.  84 ;  Hob. 
295,)  yet  such  a  practice  is  certainly  not 
sustained  by  the  common  law  of  England. 
Kinloclis'  case,  ante ;  Rex  v.  Jeffs,  2 
Strange,  984,  (1734)  ;  The  People  v.  Bar- 
rett, 2  Caines,  305,  (1805)  ;  ThePeople  v. 
Goodwin,  18  Johnson,  206,  Spencer,  C. 
J. ;  Hacker  v.  The  State,  8  Blackford,  540, 
(1847);  United  States  v.  Shoemaker,  2 
McLean,  114,  (1840). 

This  point  was  fully  considered  in  a  late 
case  before  the  Supreme  Court  of  New 
York,  Klock  v.  The  People,  2  Parker, 
676,  (1856,)  where  on  a  trial  for  a  felony, 
the  defendant  objected  to  certain  testi- 
mony offered  by  the  prosecution,  on  the 
ground  that  a  certain  fact  sought  to  be 
established  could  be  proved  only  by  rec- 
ord testimony.  The  testimony  offered 
was  excluded  by  the  court  on  this  objec- 
tion, and  the  prosecuting  attorney,  not 
being  prepared  with  the  necessary  evi- 
dence, moved  the  court  to  withdraw  a 
juror,  and  discharge  the  panel,  which  was 
done,  jgainst  the  objection  of  the  defend- 
ant. Being  brought  up  again  for  trial,  the 
defendant  set  up  the  foregoing  facts  in  bar, 
which  were  held  sufficient  bf^  the  court, 
not  so  much  because  of  the  constitutional 
provision  that  no  person  should  be  twice 
put  in  jeopardy  of  life  or  limb,  but  upon 
the  principles  of  the  common  law,  which 
were  designed  to  secure  the  full  and  fair 
protection  of  individuals  accused  of  crime, 
and  to  secure  to  them  a  speedy  and  im- 
partial trial,  and  the  best  means  of  indi- 
cating their  innocence.    And  the  right  to 
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subject  a  prisoner  to  a  second  trial,  be- 
cause of  defective  testimony,  would  imply 
the  right  to  a  series  of  harassing  trials  un- 
til a  conviction  could  be  obtained. 

The  untenable  distinction  between  fel- 
onies and  misdemeanors  once  led  the 
Supreme  Court  of  North  Carolina  to  hold,,, 
that  on  a  trial  for  feloniously  receiving 
stolen  property,  a  juror  could  be  with- 
drawn, against  the  prisoner's  consent,  after 
all  the  evidence  for  the  prosecution  had 
been  introduced,  it  being  then  found  that 
the  alleged  thief  himself  bad  not  been 
tried,  and  therefore,  as  the  court  said,  the 
receiver  could  not  be  convicted.  And  the 
court  said  that  the  rule  in  misdemeanors 
was,  fcat  the  court  might  withdraw  a  juror 
when,  in  its  discretion,  it  judges  it  neces- 
sary to  the  ends  of  justice,  sfcd  that  the 
Superior  Court  could  not  interfere  with 
any  exercise  of  this  discretionary  right. 
The  State  v.  Weaver,  13  Iredell,  203, 
(1851).  But  this  is  clearly  erroneous,  as 
is  also  the  case  of  The  People  v.  Ellis,  15 
Wendell,  371,  (1836)  in  which  it  was  held 
that  where  a  prisoner  was  on  trial  merely 
for  a  misdemeanor,  it  was  in  the  discre- 
tionary power  of  the  court,  after  part  of 
the  evidence  was  in,  to  withdraw  a  juror, 
on  motion  of  the  prosecutor,  and  against 
the  prisoner's  consent,  and  put  him  to  an- 
other trial.  And  this  was  deduced  from 
the  power  of  the  court  to  discharge  a  jury 
in  civil  cases,  but  the  analogy  clearly  fails. 
If  the  Constitution  of  the  United  States, 
forbidding  a  person  to  be  twice  put  in 
jeopardy,  does  not  apply  as  well  to  misde- 
meanors as  to  felonies,  the  principles  of 
the  common  law  certainly  do,  and  the  lan- 
guage of  Story,  J.,  in  Perez's  case,  that 
the  court  may  discharge  a  jury  whenever 
in  their  opinion  "  there  is  a  manifest  ne- 
cessity for  the  act,  or  the  ends  of  public 
justice  would  otherwise  be  defeated,"  must 
be  taken  _with  the  necessary  allowance. 

6.  Expiration  of  the  term  of  the  court. 
If  the  length  of  the  term  of  the  court  be 
fixed  by  law,  and  the  time  of  adjournment 
has  arrived,  it  would  seem  difficult  to  con- 
ceive of  a  stron^r  ground  of  necessity  for  a 
discharge  of  a  jury,  whether  they  were 
or  were  not  then  in  deliberation  on  the 
case  of  a  person  accused.  In  one  sense, 
31* 


the  powers  of  the  court  are  then  at  an 
end,  and  however  the  jury  may  then  be  en- 
gaged, they  are  entitled  to  be  discharged. 
Indeed  they  can  be  obliged  to  stay  no 
longer.  And  although  a  rigid  adherence 
to  the  rule  that  a  jury  charged  with  a  cap- 
ital case  cannot  be  discharged  unless  they 
have  agreed,  has  led  one  court  to  decide, 
that  if  discharged  because  the  time  of 
adjournment  had  arrived,  the  prisoner 
could  not  be  tried  again  ;  Spier's  case,  1 
Devereux,  491,  (1828)  ;  and  see  The 
State  v.  Garrigues,  1  Haywood,  241, 
(1795)  ;  yet  elsewhere  such  an  occur- 
rence has  quite  generally  been  conceded 
to  be  a  case  of  necessity,  and  that  the 
prisoner  could  again  be  put  upon  trial, 
without  violating  any  of  his  common-law 
or  constitutional  rights ;  see  Rex  v.  Shields, 
28  How.  St.  Tr.  619,  (1802)  ;  The  State 
V.  Brooks,  3  Humphreys,  70,  (1842) ;  The 
State  V.  Moor,  1  Walker,  (Miss.)  134; 
Commonwealth  v.  Olds,  5  Littell,  138, 
(1824)  ;  Ned  v.  The  Slate,  7  Porter,  188, 
(1838)  ;  Lore  v.  The  State,  4  Alabama, 
173,  (1842);  The  State  v.  Battle,  7  Ala- 
bama, 259,  (1845)  ;  Mahala  v.  The  State, 
10  Yerger,  532,  (1837)  ;  The  State  v.  Mc- 
Lemour,  2  Hill,  S.  C.  680;  The  People  v. 
Thompson,  2  Wheeler,  C.  C.  472,  (1813). 
Indeed,  in  such  a  case,  a  jury  may  be  said 
not  to  be  discharged  by  the  judge  in  the 
exercise  of  any  discretion  vested  in  him, 
but  rather  discharged  by  law.  If,  how- 
ever, provision  is  made  by  law  for  the  con- 
tinuation of  the  court  in  the  event  that  a 
capital  cause  is  on  trial,  as  is  the  case  in 
some  American  States,  it  has  been  thought 
no  cause  to  justify  a  jury's  discharge,  that 
they  had  not  agreed  when  the  usual  time 
for  the  adjournment  of  the  court  had 
arrived.  See  Wright  v.  The  State,  5  In- 
diana, R.  290,  (1854). 

Newton's  case,  13  Queen's  Bench,  716, 
(1849,)  better  reported  in  3  Cox,  C.  C. 
489,  is  an  important  case  on  this  head  of 
necessity,  being  the  deliberate  judgment 
of  the  full  bench,  after  a  learned  and  full 
argument  of  the  question,  and  the  exam- 
ination of  all  the  English  authorities.  The 
prisoner  had  been  committed  to  jail  by  a 
warrant  from  a  justice  of  the  peace  for 
wilful  murder*   Being  indicted,  her  trial 
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commenced  on  the  21st  March,  and  about 
two  o'clock  on  the  22d  the  jury  retired. 
They  were  locked  up  all  night  in  deliber- 
ation, and  came  into  court  on  the  23d, 
about  eight  o'clock,  and  stated  they  had 
not  agreed,  and  were  not  likely  to  agree, 
as  they  were  equally  divided.    This  was 
the  last  case  to  be  disposed  of  in  that 
county,  and  the  judge  was  obliged  to  go 
that  day  to  the  next  county  on  the  cir- 
cuit, to  hold  the  court  there.    He  there- 
fore discharged  the  jury,  and  remanded 
the  prisoner  to  gaol.     She  applied  for  a 
habeas  corpus  to  jobtain  her  discharge,  on 
the  ground  that  the  discharge  of  the  jury 
under  the  circumstances  was  equivalent  to 
an  acquittal,  and  that  she  could  not  be 
held  for  another  trial.    The  actual  decis- 
ion of  the  case  was  on  a  different  point 
from  that  now  under  discussion,  namely, 
that  she  could  not  be  discharged  on  that 
application,  because  the  original  warrant 
of  commitment  from  the  justice   of  the 
peace  had  not  yet  spent  its  force,  and  she 
was    rightfully     held    on    that    warrant, 
whether  the  jury  were  or  were  not  right- 
fully  discharged.      But    the    court    said 
that  the  jury  were  rightfully  discharged, 
mainly,  it  seems,  because  the  duty  of  the 
court  was  over  at  the  county  of  the  trial, 
and  the  judge  was  obliged  to  be  present 
elsewhere  on  the  same  day.     And  they 
distinguished  Newton's  case  from  Conway 
T.  The  Queen,  on  that  ground.     "We  are 
not  pressed,"  said  Coleridge,  J.,  "  by  the 
decision  in  that  case,  for  the  very  fact,  that 
it  was  the  last  day  of  the  assizes,  was  want- 
ing in  that  case,  but  the  absence  of  that 
fact  was  relied  upon  as  a  main  ground  of 
the  judgment."    And  Patteson,  J.,  said: 
"  I  think  that  the  fact  of  the  business  being 
finished,  and  the  judge  about  to  leave  the 
county,  distinguishes  the  present  case  from 
that  of  Conway  and  Lynch  v.  The  Queen, 
as  that  actual  necessity,  which  the  major- 
ity of  the  judges  in  that  case  thought  to 
be  required,  has  here  arisen." 

7.  Inability  of  the  jury  to  agree.  And 
it  is  evident  that  this  occasion  for  the  ex- 
.ercise  of  the  power  to  discharge  a  jury 
differs  in  some  respects  from  any  before 
■cited.  For  here  is  no  casualty,  no  sudden, 
uncontemplated,  and  unfor«seen  exigency, 
which  could  not  be  guarded  against,  but  it 


is  one  of  the  events  incident  to  a  trial  by 
jury ;  it  arises  out  of  the  very  nature  of 
the  tribunal  who  alone  by  law  can  pass 
upon  the  guilt  or  innocence  of  the  accused. 
Their  disagreement  may  indeed  be  rather 
expected  than  otherwise  in  many  cases. 
The  fortuitous  character  of  the  occasion 
for  a  discharge,  found  to  exist  in  all  the 
other  instances  given,  here  seems  wanting. 
But  it  is  said  that  as  in  the  case  of  the 
sickness  of  a  jury,  there  is  a  physical  ne- 
cessity for  their  discharge,  so  in  case  of 
their  disagreement,  there  is  a  moral  neces- 
sity for  the  same  course.     The  necessity 
of  doing  justice  is  said  to  be  a  higher 
necessity  than   any  other.     But  on  the 
other  hand  it  is  argued  that  there  it<B  not 
necessary  or  useful  to  public  justice,  that 
courts  should  possess  the  power  of  dis- 
charging a  jury  for  their  disagreement; 
for  if  twelve  men  indifferently  chosen, 
after  full  argument  upon  the  evidence, 
and  instruction  from  the  court  upon  the 
law,  and  opportunity  for  full  deliberation, 
be  not  agreed  of  the  guilt  of  the  accused, 
he  ought  to  be  acquitted.    The'  law,  it  is 
said,  anticipates  a  verdict  in  every  case ; 
and  although,  from  the  constitution  of  the 
hulaan  mind,  it  cannot  be  supposed  that 
the  evidence  will  make  the  same  impres- 
sion upon  every  juror,  yet  it  is  probable 
that  by  consultation  they  will  ultimately 
come  to  the  same  conclusion ;  and  if  to 
no  other  result,  that  the  whole  jury,  upon 
•  the  fair  and  invincible  doubts  of  a  part  of 
their  body,  will  adopt  a  view  favorable  to 
the  accused,  since  in  case  of  real  doubt 
the  law  inclines  to  the  presumption  of 
innocence.     There  is,  on  that  view,  no 
foundation  for  the  notion  of  a  moral  neces- 
sity for  the  discharge  of  a  jury  on  account 
of  a  moral  disability  on  the  part  of  the 
jury,  to  make  up  their  minds  alike,  and 
agree   on   a    verdict  after  a  reasonable 
period  for  consultation. 

And  what  distinction  exists,  it  has  been 
asked,' between  discharging  a  jury  imme- 
diately after  the  evidence  is  in,  because 
there  is  not  sufficient  evidence  to  convict, 
which  all  admit  cannot  1^  done,  and  dis- 
charging them  several  hours  afterwards 
because  they  say  they  cannot  agree  ?  In 
both  cases  the  jury  are  discharged  for  the 
same  cause,  because  the  evidence  is  not 
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sufficient  to  convict.  The  result  to  the 
prisoner  is  the  same  in  each  case.  The 
prisoner  is  to  be  tried  again,  when  the 
government  may  be  better  prepared. 

This  interesting  question  becomes  still 
more  so  from  the  great  conflict  of  opin- 
ions and  decisions  to  be  found  in  adjudged 
cases  upon  it ;  a  conflict  which  calls  for 
a  somewhat  careful  discrimination.     And 
in  the  first  place  it  may  be  assumei  that 
nearly  all  the  cases  agree  that  if  th"jury 
have  been  kept  so  long  together  as  to 
endanger  their  health,  or  if  the  term  of 
the  court  is  about  to  expire,  the  court  have 
power  to   dischai'ge   them,  and   remand 
the  prisoner  to  a  new  trial ;   and   that 
this  may  be   done   both  in  capital  cases 
and    in    misdemeanors.      Thus,  in    The 
Commonwealth   v.    Cook,   6    Sergeant    & 
Kawle,    577,   (1822)  —  the  leading  case 
in  this  country  against  discharging  a  jury 
for  their    alleged    inability   to    agree  — 
Tilghman,  C.  J.,  said  :  "  A  case  may  arise 
in  which  a  jury  may  find  great  difficulty 
in  agreeing,  and  some  of  them  may  be  so 
exhausted  as  to  put  their  health  in  dan- 
ger.   The  moment  it  is  made  to  appear  to 
the  court  that  the  health  of  a  single  juror 
is  so  affected  as  to  incapacitate  him  to  do 
his  duty,  a  case  of  necessity  has  arisen, 
which  authorizes  the  court  to  discharge 
the  jury."     See  also  The  Commonwealth 
v.  Clue,  3  Kawle,  498,  (1831).    And  Gold- 
thwaite,  J.,  uses  nearly  similar  language  in 
Ned  V.  The  State,  T  Porter,  213,  (1838,) 
which  follows  the  lead  of  Cook's  case.    The 
reason  for  such  a  conclusion  is  obvious. 
For  of  course  if  the  jury  are  either  men- 
tally or  physically  unable  to  discharge  their 
functions,  to  reason,  to  compare,  to  per- 
suade, and  convince  their  associates,  then 
from  whatever  cause  this  disability  may 
arise,  there  is  "  the  highest  need  "  for  their 
discharge. 

But  there  are  a  number  of  well  consid- 
ered cases,  which  afler  much  deliberation, 
and  careful  examination  of  the  whole  ques- 
tion, declare  that  a  judge  has  no  author- 
ity to  discharge  a  jury  merely  because  they 
say  they  cannot  agree,  and  have  been  kept 
together  a  reasonable  time  for  that  purpose. 
In  The  Commonwealth  v.  Cook  and  oth- 
ers, 6  Sergeant  &  Rawle,  577,  (1822,)  the 


earliest  case  in  this  country  on  this  side  of 
the  question,  three  prisoners  were  on  trial, 
for  murder,  and  the  jury,  after  being  out 
about  fifteen  hours,  and  having  in  that 
time  returned  to  the  court  several  times 
without  having  agreed,  finally  said  they 
had  agreed  as  to  two,  (but  not  mentioning 
which  two,)  but  there  was  no  probability 
of  their  agreeing  as  to  the  third.    Thp 
court  refused  to  receive   the  verdict   as 
to  gither  prisoner,  and  discharged  them. 
The  prisoners  were  all  arraigned  on  a 
new  indictment  for  the  same  offence,  and 
pleaded  a  special  plea  in  bar,  setting  forth 
the  former  trial,  etc.     To  this   plea  the 
prosecuting  officer  demurred  j  but  the  plea 
was  held  good.    Now,  as  to  this  case,  one 
remark  may  be  made,  that  the  decision 
was  undoubtedly  correct,  because  the  for- 
mer jury  having  agreed  as  to  two  of  the 
three  prisoners,  the  verdict  as  to  them 
ought  certainly  to  have  been  received, 
(The    Commonwealth-,  v.   Wood,  12  Mas- 
sadhusetts,  313;  2  Johnson's  Cases,  301,) 
but    the    former   jury    not  having   spe- 
cified as  to  which  two  of  the  prisoners 
they  had  found  a  verdict,  there  was  on 
the  second  trial  no  legal  method  of  deter- 
mining that  fact,  and  each  of  the  three, 
when  on   trial  the    second    time,  might 
claim  that  he  was  one  of  the  two  for  whom 
the  former  jury  had  agreed.     Under  such 
circumstances,  it  would  have  been  quite 
impossible  to  order  either  of  the  three  to 
a  second  trial  without  the  hazard  of  ex- 
posing one  of  those  whom  the  former  jury 
may  have  agreed  to  acquit.    There  would, 
therefore,  be  no  certainty  of  avoiding  in- 
justice but  by  determining  that  neither  of 
the  three  should  be  subject  to  a  second 
trial.   This  would  have  been  quite  sufficient 
for  the  determination  of  the  case,  but  the 
court  proceeded  to  say,  that  the  circum- 
stances in  that  particular  case  did   not 
show  any  necessity  for  the  discharge  of 
the  first  jury,  and  gave  thpir  reasons  at 
much  length.  And  this  was  followed  in  the 
same  court  by  The  Commonwealth  v.  Clue, 
3  Eawle,  498,  (1831,)  a  trial  for  murder, 
in  which  Gibson,  C.  J.,  observed  :  "  Why 
should  it  be  thought  that  the  citizen  has 
no  other  assurance  than  the  arbitrary  dis- 
cretion of  the  magistrate,  for  the  enforce- 
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ment  of  the  constitutional  principle  which 
.protects  him  from  being  twice  put  in  jeop- 
ardy of  life  or  member  for  the  same 
offence.  If  discretion  is  to  be  called  in, 
there  can  be  no  remedy  for  the  most  pal- 
pable abuse  of  it,  but  an  interposition  of 
the  power  to  pardon,  which  is  obnoxious 
to  the  same  objection.  Surely  every  right 
secured  by  the  Constitution  is  guarded  by 
sanctions  more  imperative.  But  in  those 
States  where  the  principle  has  no  higher 
sanction  than  what  is  derived  from  the 
common  law,  it  is  nevertheless  the  birth- 
right of  the  citizen,  and  consequently  de- 
mandable  as  such.  But  a  right  which 
depends  upon  the  will  of  the  magistrate  is 
essentially  no  right  at  all ;  and  for  this 
reason  the  common  law  abhors  the  exer- 
cise of  discretion  in  matters  that  may  be 
subjected  to  fixed  and  definite  rules.  Nor 
do  I  understand  how  a  prisoner  shall  be 
said  not  to  have  been  in  jeopardy  before 
the  jury  have  returned  a  verdict  of  acquit- 
tal. The  argument  must  be  that  he  is  not 
put  out  of  jeopardy  unless  by  a  verdict  of 
acquittal ;  and  that  to  try  him  a  second 
time,  having  remained  in  jeopardy  all 
along,  is  not  to  put  him  in  jeopardy  twice. 
But  this,  argument  is  an  assumption  of  the 
whole  ground  in  dispute."  Judge  Wash- 
ington, also,  in  United  States  v.  Haskell, 
4  Washington,  411,  said  :  "  We  agree 
with  Coolers  case  that  a  judge  ought  not 
to  discharge  a  jury  merely  because  they 
say  they  cannot  agree,  however  positive 
the  declaration  may  be."  The  Supreme 
Court  of  North  Carolina  have  with  much 
deliberation  and  with  great  weight  of  rea- 
soning adopted  and  repeatedly  acted  upon 
the  same  principle  in  case  of  felonies. 
See  The  State  v.  Ephraim,  2  Devereux  & 
Battle,  162,  (1836>;  The  State  v.  Slaugh- 
ter, cifed  Id.  170,  decided  in  1830,  after 
an  elaborate  argument,  and  an  examina- 
tion of  every  authority.  Rufiin,  C.  J., 
said :  "  I  am  delegated  to  pronounce  our 
unanimous  opinion,  founded  upon  very 
deliberate  consideration,  that  the  prisoner 
cannot  be  tried  again,  but  is  entitled  to 
his  discharge,  in  the  same  manner  as  if  he 
had  been  acquitted  by  the  jury.  In  the 
case  of  Perez,  9  Wheaton,  579,  ante, 
357,  besides  others  in  several  of  the  State 


courts  in  this  country,  the  power  of  the 
court,  in  its  discretion,  to  discharge  the 
jury,  is  certainly  recognized  in  its  greatest 
extent ;  and  it  was  upon  the  authority  of 
these  cases,  zealously  contended  for  by  the 
attorney-general,  in  this  case ;  but  we  are 
all  of  opinion  that  there  is  no  such  discre- 
tionary power  in  a  case  of  felony,  known 
to  the  common  law  of  England  in  its  an- 
cienCpurity,  nor  as  administered  in  the 
mor^nodern  times  of  an  independent 
judiciary ;  and  that  nothing  short  of  an 
apparent,  flagrant,  and  uncontrollable  ne- 
cessity would  justify  such  discharge,  and 
authorize  a  second  trial.  Although  the 
doctrine  of  this  discretion  has  been  thus 
promulgated  by  some  of  the  American 
courts,  it  is  remarkable  that  not  a  single 
instance  of  its  exercise  or  assertion  can  be 
found  in  the  English  books,  since  a  period 
was  put  to  an  arbitrary  prerogative  and 
judicial  servility,  by  the  expulsion  of  the 
Stuarts.  Since  the  revolution  in  1688,  a 
jury  has  not  been  discharged  in  that  coun- 
try, except  upon  an  absolute  disability  of 
the  prisoner  to  conduct  his  defence ;  as, 
if  he  became  insane,  or  suddenly  ill  during 
the  trial ;  or  from  the  inability  of  the  jury, 
from  like  causes  to  proceed  in  the  trial ; 
or  other  similar  physical  necessity  and  dis- 
pensation of  Providence,  except  it  be  on 
the  side  of  mercy,  for  the  benefit,  and  at 
the  request,  or  at  least  by  the  consent  of 
the  prisoner,  as  in  Kinlochs'  case,  Foster, 
16,  ante."  Still  the  same  court  allow  this 
right  in  cases  of  mitdemeanors,  fully  ap- 
proving the  case  of  The  People  v.  Olcott, 
2  Johnson's  Cases,  301.  See  The  Stale  v. 
Morrison,  3  Devereux  &  Battle,  115, 
'  (1838);  The  State  v.  Weaver,  13  Iredell, 
283,  (1851). 

The  Supreme  Court  of  Tennessee  in 
1837,  in  Mahala  v.  The  State,  10  Yerger, 
532,  fully  adopted  the  rule  of  the  Pennsyl- 
vania cases.  The  defendant  was  on  trial 
for  murder,  and  the  jury  retired  to  delib- 
erate about  two  o'clock,  P.  M.  They 
came  into  court  several  times  in  the  after- 
noon, declaring  they  could  not  agree,  but 
they  were  sent  back,  and  kept  together  all 
night.  About  nine  o'clock  next  morning, 
having  coming  into  court,  they  informed ' 
the  judge  "  it  was  impossible  for  them 
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ever  to  agree,"  whereupon  they  were  dis- 
charged ;  but  such  discharge  was  after- 
wards held  erroneous,  and  that  the  pris- 
oner cpuld  not  be  tried  again.  "  The 
reasoning  of  the  case  in  Pennsylvania,  say 
the  court,  is  to  our  minds  entirely  satis- 
factory. If  a  moral  impossibility  for  a 
jury  to  agi-ee,  without  being  attended  with 
some  physical  impossibility,  constitutes  a 
case  of  necessity,  it  is  manifest  that  the 
decisions  of  the  inferior  court  can  never 
be  reversed.  How  can  the  superior  court 
know  whether  the  jury  could  hwe  agreed 
or  not,  and  how  long  shall  the  inferior 
court  be  compelled  to  keep  the  *jury  to- 
gether, before  it  shall  be  warranted  in 
saying,  that  they  cannot  possibly  agree  ? 
Shall  it  be  an  hour,  a  day,  a  week,  or  a 
month  ?  Upon  the  whole,  the  power  of 
discharging  a  jury,  against  the  consent  of 
the  prisoner,  is  of  such  a  dangerous  char- 
acter, that  we  hesitate  not  in  saying  that 
it  should  not  be  exercised  by  the  courts, 
when  the  jury  cannot  agree  on  a  verdict ; 
unless  they  be  prevented  by  a  physical 
impossibility,  and  that  when  such  impossi- 
bility does  exist,  the  jury  should  be  kept 
together  until  the  court  is  about  to  ad- 
journ, when  of  necessity  they  must  be 
discharged." 

The  State  of  Alabania  in  the  following 
year  yielded  to  the  same  doctrine  in  the 
elaborately  considered  case  of  Ned  v.  The 
Stale,  7  Porter,  187,  (1838).  That  was  also 
a  case  of  murder.«  The  jury  were  discharg- 
ed after  having  been  in  deliberation  for 
thirty-six  hours.  On  a  writ  of  error  to  re- 
verse the  judgment  rendered  on  a  subse- 
quent trial,  the  court  examined  the  author- 
ities at  much  length,  and  concluded  that  "  a 
court  does  not  possess  the  power  in  a  capital 
case  to  discharge  a  jury  because  they  can- 
not, or  will  not  agree."  See  also  McCau- 
ley  V.  The  State,  26  Alabama,  135,  (1855). 
There  must  be  some  weight  in  the  rea- 
soning on  this  side  of  the  question,  since 
Virginia  also,  in  a  late  case,  in  the  fall 
light  of  all  the  opposing  decisions  here- 
after cited,  declared  that  in  felonies  mere 
inability  of  the  jury  to  agree  did  not  au- 
thorize their  discharge.  Williams  v.  The 
Commonwealth,  2  Grattan,  567,  (1845). 
Although  in  that   State  a  different  rule 


prevails  in  case*  of  misdemeanors.  JDye 
V.  The  Commonwealth,  7  Grattan,  662, 
(1851).  It  is  not  easy,  however,  to  see 
any  satisfactory  distinction  between  felo- 
nies and  misdemeanors  in  this  respect. 

The  Irish  courts  have  very  carefully 
examined  the  same  subject,  and  have  held, 
relying  solely  upon  the  common-law  prin- 
ciple before  cited,  that  the  court  ought  not 
to  discharge  a  jury  in  a  capital  trial  merely 
because  they  have  been,  in  the  opinion  of 
the  judge,  a  reasonable  time  in  deliber- 
ation, and  have  not  agreed,  and  say  they 
cannot  agree.  Rex  v.  Leary,  3  Crawford 
&  Dix,  212,  (1844) ;  Conway  v.  The 
Queen,  7  Irish  Law  R.  149 ;  1  Cox,  C.  C. 
210,  (1845).  This  is  the  fullest  and  most 
carefully  considered  case  on  this  question 
to  be  found  on  either  side  of  the  Atlantic, 
and  Lord  Denman  in  Regina  v.  Newton,  3 
Cox,  C.  C.  495,  alluding  to  this  case,  said : 
"  The  Court  of  Queen's  Bench  in  Ireland 
is  a  great  authority,  and  the  case  in  that 
court  was  decided  upon  much  consider- 
ation, and  after  full  resort  to  all  the  cases, 
which  are  discussed  with  much  learning." 
The  Irish  case  was,  however,  determined 
by  a  divided  court,  Crampton,  J.,  dissent- 
ing in  a  very  able  judgment. 

The  ancient  practice  of  carrying  a  jury 
around  with  the  judges  until  they  could 
agree,  tends  to  show  it  was  not  considered 
discretionary  with  the  courts  to  discharge 
them  because  they  were  not  agreed. 
Some  elementary  writers  speak  of  the 
practice  of  carrying  juries  around  in  a 
cart  until  they  agree,  as  a  mere  tradition 
of  the  common  law,  or  as  a  mark  of  igno- 
miny and  disgrace,  a  species  of  punish- 
ment for  their  contumacy  in  refusing  to 
agree ;  but  it  is  more  reasonable  to  sup- 
pose, considering  the  deep  attachment  of 
the  English  people  to  the  trial  by  jury, 
and  their  probable  unwillingness  to  see 
the  right  brought  into  contempt,  that  the 
custom  arose  from  a  jealous  regard  for  the 
preservation  of  the  right,  and  a  want  of 
power  in  the  court  to  abridge  the  right. 
That  such  was  the  actual  practice,  we  have 
the  authority  of  Lord  Hale :  "  If  they 
agree  not  before  the  departure  of  the  jus- 
tices of  gaol  delivery  into  another  county, 
the  sheriff  must  send  them  along  in  carts. 


370 


LEADING  CRIMINAL  CASES. 


Felony  — Discharge  of  the  Jury  — Disagreement. 


and  the  judge  may  take  their  verdict  in  a 
foreign  county."    2  Hale,  P.  C.  297.    And 
in   The  King  v.  Ledgingham,  1   Ventris, 
97  ;  T.  Raym.  193 ;  2  Keble,  687,  (1640) ; 
it  was  said  that  "  in  cases  of  life  and  mem- 
ber, if  the  jury  cannot  agree  before  the 
judges  depart,  they  are  to  be  carried  in 
carts  after  them,  so  they  may  give  their 
verdict  out  of  the  county."    And  the  ver- 
dict in  that  case  was  in  fact  received  by 
the  court  in  a  different  county  from  the 
place  of  trial.    And  this  practice  of  carry- 
ing a  jury  about  in  a  cart  does  not  appear 
to  be  entirely  obsolete,  for  as  late  as  1828, 
Gaselee,  J.,  told  the  jury  in  Morris  v.  Da- 
vies,  3  Carrington  &  Payne,  380,  "  I  might 
in  an  ordinary  case  take  you  in  a  cart  to 
the  bounds  of  the  county,  and  there  dis- 
charge you,  but  I  think  it  right  to  state  to 
you  the  grounds  of  my  discharging  you 
now.''    This  was  said  at  the  assizes  for 
Gloucestershire,  which  is  the  last  county 
in  the  Oxford  circuit,  which  was  the  rea- 
son why  the  judge  spoke  of  discharging 
the  jury  at  the   bounds   of  that  county. 
For,  as  well  known,  on  the   circuit  the 
judges  had  but  one  commission  of  assize 
and   nisi  prius,    and  one  commission  of 
oyer  and  terminer  for  their  whole  circuit, 
although  their  commissions  of  gaol  delivery 
were  separate  for  each  county.  If  therefore 
the  jury  disagreed  in  the  first  county  on 
the  circuit,  the  judge  might  take  them 
around  in  a  cart  through  all  the  remaining 
counties  in  that  circuit,  and  could  receive 
their  verdict  in  any  county ;  but  he  must 
of  course  discharge  •  them,  when  arriving 
at  the  last  border  of  the  last  county  in  his 
cireuit;  for  his  authority  as  a  judge  of 
Nisi  Prius  was  then  at  an  end.    As  the 
court  has  no  power  to  discharge  the  jury, 
and  as  the  functions  of  the  court  cease  at 
the  end  of  the  circuit,  the  jury  are  kept 
in  attendance  the  entire  time,  unless  they 
agree,  and  when  the  judge  departs  from 
the  bounds  of  the  last  county,  the  duty  of 
tie  jury  necessarily  terminates  with  the 
existence  of  the  court  to  which  it  is  at- 
tached, and  of  which  it  is  a  part.    It  will 
be  found,  therefore,  when  the  presiding 
judge  in  different  cases  speaks  of  carrying 
a  jury  to  the  bounds  of  the  county,  and  then 
discharging  them,  that  he  is  at  that  time 


in  the  last  county  on  that  circuit.     See 
also  3  Bl.  Com.  eh.  23. 

We  have  thus  stated  at  some  length  the 
principal  cases  and  arguments  against  dis- 
charging a  jury  because  ttey  say  they  can- 
not agree,  and  it  remains  to  consider  the 
other  side   of  this  interesting    question. 
And  the  earliest  reported  case  on  this 
side  within  our  knowledge  is  The  People 
V.  Denton,  2  Johnson's  Cae.  275,  in  1801, 
before  the  Supreme  Court  of  New  York. 
It  was  a  misdemeanor,  and  the  jury,  after 
being  sen" out  several  times,  returned  to 
the  bar,  and  could  not  agree  upon  a  ver- 
dict.   They  were  discharged  by  the  court 
without  the  defendant's  consent,  for  the 
untenable  reason  as  given  per  curiam,  that 
"  the  power  of  discharging  a  jury,  in  eases 
of  misdemeanors,  as  in  civil  cases,  rests  in 
sound  discretion,  and  is  to  be  exercised 
with  caution.    Where  every  reasonable 
endeavor  has  been  used  to  obtain  a  ver- 
dict, and  it  is  found  that  the  jury  cannot, 
or  will  not  agree,  they  must,  ex  necessitate, 
be  discharged."    The  same  question  was 
again  raised  a  few  months  after  before  the 
same  court,  with  a  view  that  the  court 
should  reconsider  its  former  decision.  The 
People  V.   Olcott,  2  Johnson's  Cas.  201j^, 
(1801).    This  led  the  court  to  give  the 
subject  a  further  and  more  attentive  con-   , 
sideration,  and  to  come  to  the  conclusion 
that  in  misdemeanors  there  was  no  rule  of 
the  common  law  denying  the  power  of  the 
court  to  discharge  the  jury  whenever  they 
deem  it  requisite  to  a  just  and  impartial 
trial.    And  as  this  is  the  leading  case  in 
America  on  this  side  of  the  question,  we 
quote  from  Judge  Kent's  opinion :  "  I  con- 
clude, then,  that  as  no  general  rule  or  de- 
cision that  I  have  met  with,  exists  to  the 
contrary,  in  a  case  of  misdemeanor ;  and 
as  the  rule,  even  in  capital  cases,  abounds 
with  exceptions,  and  is  even  questioned, 
if  not  denied,  by  the  most  respectable  au- 
thority, that  of  nine,  of  the  judges  in  Eng- 
land, it  must,  from  the  reason  and  neces- 
sity of  the  thing,  belong  to  the  court,  on 
trials  for  misdemeanors,  to  discharge  the 
jury  whenever  the  circumstances  of  the 
case  render  such  interference  essential  to 
the  furtherance  of  justice.    It  is  not  for 
me  here  to  say,  whether  the  same  power 
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exists  in  the  same  degree,  (for  to  a  certain 
degree  it  must  inevitably  exist,)  on  trials 
of  capital  crimes,  because  such  a  case  is 
not  the  one  before  the  court ;  and  I  choose 
to  confine'  my  opinion  strictly  to  the  facts 
before  me. 

"  With  respect  to  misdemeanors,  we  may, 
with  perfect  safety  and  propriety,  adopt 
the  language  of  Sir  M.  Foster,  which  he, 
however,  applies  even  to  capital  crimes ; 
'  that  it  is  impossible  to  fix  upon  any  sin- 
gle rule  which  can  be  made  to  govern  the 
infinite  variety  of  cases  that  may  come 
under  the  general  question  touching  the 
power  of  the  court  to  discharge  juries 
sworn  and  charged  in  criminal  cases.'  If 
the  court  are  satisfied  that  the  jury  have 
made  long  and  unavailing  efforts  to  agree ; 
that  they  are  so  far  exhausted  as  to  be  in- 
capable of  further  discussion  and  deliber- 
ation, this  becomes  a  case  of  necessity, 
and  requires  an  interference.  All  the 
authorities  admit,  that  when  any  juror  be- 
comes mentally  disabled,  by  sickness  or 
intoxication,  it  is  proper  to  discharge  the 
jury  ;  and  whether  the  mental  inability  be 
produced  by  sickness,  fatigue,  or  incurable 
prejudice,  the  application  of  the  principle 
must  be  the  same.  So  it  is  admitted  to  be 
proper  to  discharge  the  jury  when  there 
is  good  reason  to  conclude  the  witnesses 
are  kept  away,  or  the  jury  tampered  with, 
by  means  of  the  parties.  Every  question 
of  this  kind  must  rest  with  the  court,  un- 
der all  the  particular  or  peculiar  circum- 
stances of  the  case.  There  is  no  alterna- 
tive ;  either  the  court  must  determine 
when  it  is  requisite  to  discharge,  or  the 
rule  must  be  inflexible,  that  after  the  jury 
are  onee  sworn  and  charged,  no  other 
jury  can,  in  any  event,  be  sworn  and 
charged  in  the  same  cause.  The  moment 
cases  of  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  opened 
to  the  discretion  of  the  court,  to  judge  of 
that  necessity,  and  to  determine  what  com- 
bination of  circumstances  will  create  one. 

"  There  is  an  opinion  given,  in  an  ancient 
book,  of  approved  authority,.  (The  Doctor 
and  Student,  dial.  2,  ch.  52,)  which  comes 
up  fully  to  the  case  before  the  court.  In 
answer  to  the  fifth  question  of  the  doctor, 
'  whether  it  stand  with  conscience  to  pro- 


hibit a  jury  meat  and  drink  till  they  be 
agreed,  the  learned  author  (St.  Germain) 
puts  this  answer  into  the  mouth  of  the 
student,  '  that  if  the  tjase  happen  that  the 
jury  can  in  nowise  agree  in  their  verdict, 
and  that  appears  to  thg^  justices,  by  exam- 
ination, the  justices  may,  in  that  case, 
sufl^er  them  to  have  both  meat  and  drink 
for  a  time,  to  see  whether  they  will  agree ; 
and  if  they  will  in  nowise  agree,  I  think 
(continues  the  student)  that  the  justices 
may  take  such  order  in  the  matter  as  may 
seem  to  them,  by  their  discretion,  to  stand 
with  reason  and  conscience,  by  the  award- 
ing of  a  new  inquest,  and  by  setting  a  fine 
upon  them,  that  they  shall  find  in  default, 
or  otherwise,  as  they  shall  think  best,  by 
their  discretion ;  like  as  they  may  do  if 
one  of  the  jury  die  before  verdict,  or  if 
any  other  like  casualties  fall  in  that  behalf.' 

"  This  power  in  the  court,  so  far  from  iaxr 
pairing  the  goodness  or  safety  of  trial  by 
jury,  must  add  to  its  permanence  and 
value.  The  doctrine  of  compelling  a  jury 
to  unanimity,  by  the  pains  of  hunger  and 
fatigue,  so  that  the  verdict,  in  fact,  be 
founded  not  on  temperate  discussion  and 
clear  conviction,  but  on  strength  of  body, 
is  a  monstrous  doctrine,  that  does  not,  as 
St.  Germain  evidently  hints,  stand  with 
conscience,  but  is  altogether  repugnant  to 
a  sense  of  humanity  and  justice.  A  ver- 
dict of  acquittal  or  conviction  obtained 
under  such  circumstances,  can  never  re- 
ceive the  sanction  of  public  opinion.  And 
the  practice  of  former  times  of  sending  the 
jury  in  carts  from  one  assize  to  another, 
is  properly  controlled  by  the  improved 
manners  and  sentiments  of  the  present 
day.  So  a  verdict,  obtained  unfairly,  by 
secret  and  artful,  or  bold  and  direct  influ- 
ence over  the  jury,  by  the  parties,  their 
friends,  or  bystanders,  would,  if  admitted 
to  be  recorded,  be  a  disgrace  to  the  ad- 
ministration of  justice.  The  power  of  dis- 
charging a  jury,  in  these  and  other  in- 
stances which  might  be  enumerated,  is  a 
very  salutary  power,  and  calculated  to 
preserve  that  mode  of  trial  in  its  purity 
and  vigor.'*  , 

Several  years  afterwards  the  same  ques- 
tion arose  before  the  same  court  in  a  case 
of  felony,  and  following  and  approving 
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OlcoH's  case,  the  court  held  that  there  was 
no  distinction  in  this  respect  between  fel- 
onies and  misdemeanors,  and  that  the  rea- 
soning of  Olcolt's  case  embraced  "  every 
possible  case  of  a  trial  for  crimes."  The 
People  V.  Goodwill  18  Johnson,  187. 

The  Supreme  Court  of  Massachusetts, 
at  an  early  day,  in  a  capital  case,  ordered 
a  juror  to  be  withdrawn,  after  the  jury  had 
been  confined  part  of  a  day  and  a  whole 
night,  and  had  not  agreed  upon  a  verdict, 
and  it  was  not  probable  that  they  ever 
could  agree ;  and  on  another  trial  the  pris- 
oner was  convicted.  This  practice  was 
held  proper,  and  a  motion  in  arrest  of 
judgment  was  overruled.  Commonweallh 
V.  Bowden,  9  Massachusetts,  494,  (1813). 
From  the  report  of  the  opinion,  which  was  a 
per  curiam  opinion,  the  subject  would  seem 
to  have  passed  without  much  deliberation, 
and  the  reasoning  in  support  of  the  opin- 
ion is  much  more  concise  than  usual  upon 
new  questions  of  importance.  The  ques- 
tion, however,  received  deliberate  exami- 
nation in  the  subsequent  case  of  Common- 
wealth V.  Purchase,  2  Pickering,  521, 
(1824).  That  waS  an  indictment  for  mur- 
der, and  the  jury  having  been  out  eighteen 
hours,  without  agreeing  upon  a  verdict, 
and  it  appearing  to  the  court  that  further 
deliberation  would  have  no  tendency  to 
make  them  agree,  they  were  discharged. 
The  prisoner  being  convicted  by  a  second 
jury  on  the  same  'indictment,  moved  in 
arrest  of  judgment,  on  the  ground  that  his 
life  had  been  twice  put  in  jeopardy  for  the 
same  ofience.  The  motion  was  overruled. 
And  Parker,  C.  J.,  after  examining  the 
established  cases  where  the  discharge  had 
been  granted,  said :  "  Assuming  it  then  as 
an  incontrovertible  principle,  that  a  jury 
charged  with  a  cause  on  an  indictment  for 
a  felony  may  be  discharged  of  it  without 
a  verdict  in  cases  of  necessity,  it  remains 
to  be  inquired,  whether  the  case  before 
us  is  one  of  that  description.  By  neces- 
sity cannot  be  intended  that  which  is  phys- 
ical only ;  the  cases  cited  are  not  of  that 
sort,  for  there  is  no  application  of  force 
upon  the  court  or  the  jury*which  pro- 
duced the  result.  It  is  a  moral  necessity, 
arising  from  the  impossibility  of  proceed- 
ing with  the  cause  without  producing  evils 


which  ought  not  to  be  sustained.  Accord- 
ing to  the  practice  of  England  in  ancient, 
if  not  in  modern  times,  it  may  be  doubt- 
ful, whether  the  mere  disagreement  of  a 
jury  would  constitute  the  necessity  in 
question  ;  for  by  that  law  the  jury,  after 
the  cause  is  committed  to  them,  are  to  be 
kept  without  meat  or  drink,  fire  or  candle, 
until  they  shall  have  agreed ;  and  if  this 
shall  not  be  until  the  term  of  the  court  is 
closed,  they  may  be  made  to  follow  the 
judge  in  carts  to  the  next  shire,  and  so 
until  they  shall  have  agreed.  Under  this 
severe  coercion  it  will  be  rare  that  a  jury 
withholds  a  verdict  beyond  a  reasonable 
time,  though  it  may  well  be  doubled 
whether  a  verdict  so  obtained  would  do 
any  honor  to  the  administration  of  justice. 
It  is  well  known  that  this  manner  of  deal- 
ing with  juries  has  not  been  practised  in 
this  commonwealth,  of  late  years,  if  it  ever 
was.  In  all  cases  committed  to  them  they 
are  made  as  comfortable  as  circumstances 
will  admit ;  are  accommodated  with  fire 
and  light,  and  are  allowed  reasonable 
refreshments  at  proper  intervals.  This 
change  is  owing  to  a  general  change  of 
circumstances,  and  among  others,  to  the 
more  proper  estimation  of  the  agency  of 
the  jury  in  criminal  trials  than  was  for- 
merly had.  Practically,  as  well  as  theo- 
retically, there  is  now  a  trial  by  jury ;  the 
members  of  it  are  deemed  to  be  sound  ■ 
and  intelligent  men ;  it  is  supposed  that 
their  minds  and  faculties  are  to  be  exer- 
cised on  the  subjects  committed  to  them. 
And  that  their  verdict  is  the  truth,  as 
found  by  the  evidence  submitted  to  them. 
In  this  state  of  things,  to  attempt  to  coerce 
them  by  restraints  and  privations  would 
be  absurd.  The  jury  themselves  would 
revolt  at  any  attempts  to  overpower  their 
minds  by  famine  or  other  violence,  and 
resolute  adherence  to  opinions  already 
formed  would  be  the  sure  consequence  of 
any  unreasonable  effort  to  coerce  them 
into  a  formal  agreement.  This  change  in 
the  manners  of  the  times,  of  necessity  pro- 
duces a  change  in  the  course  of  trials.  If 
a  jury  cannot  now  be  starved  into  a  ver- 
dict, if  they  cannot  be  carried  in  the  train 
of  the  judge  from  county  to  county,  it 
seems  necessarily  to  follow,  that  when  they' 
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have  applied  their  minds  to  the  case  as 
long  as  attention  can  be  useful,  and  have 
come  to  a  settled  opinion  resulting  in  a 
disagreement,  the  cause  must  be  taken 
from  them ;  and  public  justice  demands 
that  another  trial  should  be  had.  But  it 
is  said,  this  is  putting  a  man's  life  twice 
in  jeopardy  for  one  and  the  same  offence. 
So  it  is  when  any  of  the  accidents  hap- 
pen which  are  acknowledged  to  form  ex- 
ceptions to  the  rule.  So  also,  when  a  man 
is  acquitted  on  an  indictment  substantially 
bad,  or  convicted,  but  the  judgment  is 
arrested  ;  although  in  these  cases  inge- 
nuity has  suggested  that  he  never  was  in 
jeopardy,  because  it  is  to  be  presumed 
that  the  court  will  discover  the  defect  in 
time  to  prevent  judgment.  This  protec- 
tion, however,  is  bottomed  upon  an  as- 
sumed infallibility  of  the  courts,  which  is 
not  admitted  in  any  other  case. 

Another  objection  is,  that  the  discretion 
thus  claimed  for  the  court  to  discharge  a 
jury  in  case  of  final  disagreement,  is  dan- 
gerous, and  may  be  exercised  to  the  prej- 
udice of  prisoners,  especially  if  the  gov- 
ernment, or  the  public,  or  the  court  itself, 
should  for  any  cause  desire  'their  convic- 
tion. And  it  is  true,  that  discretionary 
power  in  a  judge  is  not  unattended  with 
danger ;  but  still  it  must  be  given,  and  the 
course  of  justice  cannot  be  ;^rsued  with- 
out it.  If  not  exercised  in  this  way,  it 
may  be  in  many  others,  to  the  same  end ; 
for  instance,  by  granting  a  continuance 
on  the  suggestion  of  the  public  prosecutor, 
upon  plausible  pretexts,  when  the  real 
ground  may  be  to  postpone  the  trial  to  a 
season  more  favorable  to  a  conviction." 
See  also  Commonwealth  v.  Bohy,  1 2  Pick- 
ering, 503,  Shaw,  C.  J. ;  The  State  v.  Up- 
dike, 4  Harrington,  581 ;  Hurley  v.  The 
State,  6  Ohio,  399.  These  cases,  together 
with  that  of  United  States  v.  Perez,  9 
Wheaton,  579,  ante,  356,  go  far  to  estab- 
lish the  doctrine  that  it  is  entirely  discre- 
tionary with  the  court  before  whom  the  case 
is  on  trial,  whether  or  not  a  case  of  necessi- 
ty has  occurred,  to  jjistify  the  discharge  of 
the  jury,  and  that  being  a  matter  of  dis- 
cretion, it  cannot  be  reviewed  by  a  higher 
tribunal.  Indeed  this  was  the  express 
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decision  of  the  court  of  New  York,  in  The 
People  V.  Green,  13  Wendell,  55,  (1834,) 
where  the  jury  were  discharged  after  only 
an  half  hour's  deliberation.  The  court 
above  decided  they  had  no  power  to  re- 
view the  decision,  as  it  was  purely  discre- 
tionary !  But  many  authorities  hold  that 
the  cause  for  the  discharge  of  the  jury 
should  be  set  forth  on  the  record,  in 
order  that  its  sufficiency  may  be  passed 
upon  by  a  higher  tribunal.  Thus  in 
Conway  v.  The  Queen,  7  Irish  Law  K. 
164,  Perrin,  J.,  said:  "I  do  not  acknowl- 
edge the  existence  of  aiiy  discretionary 
power  in  a  judge  to  act  upon  his  own 
opinion  without  grounds  shown,  which 
may  be  considered  by  a  superior  court. 
I  know  of  no  authority  for  such  position." 
And  Pennefather,  C.  J.,  added :  "  I  can- 
not agree  with  the  proposition  that  under 
all  or  any  circumstances,  such  a  discretion- 
ary power  is  vested  in  the  judge,  and  that 
he  has,  without  being  responsible,  a  power 
of  discharging  a  jury,  as  has  been  done  in 
this  case.  There  are  wide  distinctions 
between  civil  cases  and  a  case  of  this  de- 
scription." And  in  Netoton's  case,  13 
Queen's  Bench,  734,  Coleridge,  J.,  said  : 
"  I  agree  with  the  judges  in  the  ease  of 
Conwayv.  The  Queen,  in  thinking  it  most 
desirable  that  the  discretion  of  the  judge 
should  be  subject  to  review.  All  discre- 
tionary power  is  liable  to  abuse.  See  also 
The  State  v.  McKee,  1  Bailey,  654 ;  The 
State  V.  Wate7-house,  Martin  &  Yerger, 
279 ;  The  Slate  v.  Ephraim,  2  Devereux 
&  Battle,  166;  Poage  v.  The  State,  3 
Ohio  St.  E.  239.  In  Wright  v.  The 
State,  5  Indiana,  292,  Hovey,  J.,  said: 
"  We  are  aware  that  the  courts  of  New 
York  have  gone  to  the  other  extreme 
in  13  Wendell,  55,  but  with  defer- 
ence to  that  court  we  cannot  coincide 
with  the  learned  judge  who  delivered  the 
opinion.  We  think  it  would  be  trusting 
unguarded  power  where  it  might  be  seri- 
ously abused,  and  that,  more  especially 
from  the  fact  that  they  deny  the  correc- 
tion of  that  abuse  by  resort  to  the  higher 
courts."  An  examination  of  the  reported 
cases  shows  that  as  a  matter  of  fact  the 
cause  of  the  discharge  of  the  jury  is  gen- 
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erally  spread  upon  the  record,  and  per-  bunal  as  to  the  existence  of  the  occasion 
haps  the  true  rule  is,  the  superior  court  for  the  discharges,  but  may  examine  its 
cannot  revise  the  decision  of  the  lower  tri-    sufficiency  in  point  of  law.  E.  H.  B. 


The  King  v.  Mozely  Woolf  and  others.^ 
Easter  Term,  1819. 

Separation  of  Jury  before  Verdict  —  Effect  of. 

The  dispersion  of  the  jury  with  the  permission  of  the  judge  during  the  interval  of  an  ad- 
journment in  case  of  a  misdemeanor,  does  not  vitiate  their  verdict,  where  there  is  no  sug- 
gestion of  their  having  been  improperly  practised  upon  in  the  interim. 

Whether  the  jury  shall  or  shall  not  be  permitted  to  separate  before  verdict,  in  cases  of  mis- 
demeanor, is  matter  of  discretion  with  the  judge.'^ " 

These  defendants,  sixteen  in  number,  were  indicted  for  a  conspir- 
acy to  obtain  goods  by  undue  means ;  and  the  indictment  charged 

1  1  Chitty,  401 ;  2  Barnewall  &  Alderson,  462. 

2  Note  by  the  Reporter.  Vide  the  Year  Book,  Trin.  T.,  14  Hen.  7,  fol.  29.  In  the 
Exchequer  Chamber,  before  all  the  judges  of  the  one  bench  and  the  other,  it  was  re- 
hearsed that  at  Nisi  Prius,  in  the  county  of  B.,  upon  an  issue  between  the  Bishop  of  N.  ^ 
and  the  Earl  of  Kent,  the  jurors  were  chosen,  tried,  and  sworn ;  and  whilst  the  parties 
were  giving  their  evidence,  there  canje  such  a  storm  of  thunder  and  rain  that  some  of  , 
the  jury  departed  without  leave  of  the  justices,  (it  seemsT;hey  stood  open  in  the  street,  , 
Bro.  Abr.  Verdict,  pi.  19)  ;  and  one  of  the  jurymen  went  into  a  house,  where  he  met 
with  persons  who  told  him  to  take  care  what  he  did,  for  the  matter  was  better  for  the 
Earl  of  Kent  than  for  the  bishop  ;  and  prayed  him  to  drink  with  them';  and  so  he  did ; 
and  after  the  storm  was  over,  the  jurors  returned,  and  no  challenge  was  taken  to  them. 
They  were  sent  into  an  inn,  and  when  they  were  agreed  as  to  the  verdict  they  were  to 
deliver,  the  Earl  of  Kent  showed  all  this  matter  to  the  justices ;  and  the  jury,  on  being 
questioned  by  the  justices,  confessed  it  all.  Being  then  asked  if  they  were  agreed  in 
their  verdict,  they  said.  Yes,  and  found  for  the  bishop  ;  and  the  justices  were  in  doubt 
if  the  verdict  was  good  or  not,  and  consequently  they  adjourned.  "Wood,  Justice,  now 
rehearsed  all  this  matter,  and  it  seemed  to  him  that  the  verdict  should  be  taken ;  and 
although  the  jurors  had  no  leave  to  depart,  but  did  it  of  their  own  heads,  that  is  only 
a  ground  why  they  should  be  punished  by  fine,  as  appears  best  to  the  justices.  Vavisor, 
J.,  (in  Bro.  Abr.  tit.  Verdict,  pi.  19,  Banister,  J.)  contra.  When  a  jury  is  charged, 
they  are,  as  it  were,  prisoners  until  they  are  discharged,  and  cannot  depart  without 
the  license  of  the  justices ;  and  if  they  had  been  put  in  a  house  and  under  guard,  and 
had  departed  without  license,  and  then  three  or  four  days  afterwards  they  had  re- 
turned and  given  their  verdict,  that  would  have  been  void ;  then  here  they  departed 
without  license,  and  although  no  evidence  was  given,  that  is  not  material  in  my  view 
of  the  case.  Kede,  J.,  was  of  opinion  that  the  verdict  was  good  ;  he  agreed  that  the 
jurors  are  charged  that  they  cannot  depart  without  license ;  but  yet  there  may  be 
some  cases  where  their  departure  shall  be  excused,  even  without  license.    As  if  an 
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"that  they  did  unlawfully  and  wickedly  conspire,  combine,  confed- 
erate,  and  agree   together,  that  John    Meyer   and   Henry   Weiller 


affray  happens  suddenly  before  the  justices,  and  they  depart  to  preserve  the  peace, 
their  departure  is  lawful ;  and  so,  if  they  are  in  a  house,  and  the  house  fall,  they  may 
depart  to  save  their  lives.  And  here,  in  my  opinion,  they  had  a  good  cause  for  de- 
parting, that  is  to  say,  the  tempest ;  therefore  their  departure  is  good  and  excusable. 
Davers,  J.,  of  the  same  opinion.  The  departure  is  no  ground  to  make  the  verdict 
void  ;  for  this  misdemeanor  of  the  jurors  the  justices  cannot  annul  their  verdict ;  they 
may  adjudge  a  fine  upon  them,  or  imprison  them,  or  impose  any  other  punishment  of 
the  like  nature  according  to  their  discretion ;  but  this  is  no  cause  to  avoid  the  verdict. 
Tremaile,  J.,  of  the  same  opinion.  First,  they  had  a  reasonable  ground  of  departing 
on  account  of  the  tempest,  and  for  reasonable  cause,  as  has  been  said,  they  may  depart 
well  enough.  Hody,  Chief  Baron,  and  Brian,  were  of  opinion  that  the  verdict  was 
void ;  the  latter  said,  it  is  reasonable  that  they  should  be  allowed  to  depart  when  they 
have  cause,  as  in  the  case  of  a  house  falling,  etc.,  but  the  rain  was  a  feeble  cause  for 
the  departure ;  wherefore  their  going,  and  all  their  misdemeanor  was  without  cause  ; 
wherefore  it  seems  to  me  that  thejj  shall  be  fined,  and  also  their  verdict  shall  be  void. 
Fineux,  J.,  was  of  opinion,  that  the  departure  was  no  ground  for  avoiding  the  verdict. 
The  case  was  adjourned,  and  came  on  again  in  Hil.  T.  15  Hen.  7,  fol.  1 ;  when  Keble 
said,  It  seems  to  me  that  they  may  well  depart  for  a  reasonable  cause,  notwithstanding 
the  prohibition,  and  no  punishment  shall  follow.  It  is  commanded  by  the  statute  that 
none  shall  commit  waste,  and  yet  the  sudden  coming  of  the  tempest  shall  be  an  excuse 
for  the  happening  of  waste.  The  same  law  is  of  breaking  prison,  but  if  the  prison  be 
on  fire,-a  departure  is  no  bi'each  of  the  law.  This  case  is  cited  in  Bro.  Abr.  Verdict, 
pi.  19  ;  where  it  is  said,  that  the  better  opinion  is,  that  the  verdict  in  this  case  was 
good,  notwithstanding  the  departure.  In  Bro.  Abr.  tit.  Jurors,  pi.  13,  it  is  said,  that' 
the  jurors  may  separate  by  reason  of  a  great  tempest  or  affray,  or  the  falling  of  a 
house,  and  the  same  law  is  of  a  fire  in  the  house.  See  also  Kelyng's  Kep.  2d  ed.  56. 
The  Lord  Dacre's  case,  who  was  indicted  for  treason  before  commissioners  of  oyer  and 
terminer  in  the  county  of  Cumberland,  for  adhering  to  the  Scots,  the  king's  enemies, 
and  tried  by  his  peers,  26th  Hen.  8,  the  Duke  of  Norfolk  being  high  steward;  and  the 
day  before  the  trial  all  the  judges  assembled  to  resolve  certain  questions  which  might 
arise  upon  the  said  trial,  so  that  if  any  question  should  be  asked  them,  they  might 
resolve  una  voce.  And  a  question  was  moved  among  them,  that  if  the  peers  did  not 
agree,  so  that  the  court  was  adjourned  till  the  next  day,  what  should  be  done  with  the 
peers,  who  were  the  tryers  ?  And  some  judges  held  they  were  to  be  kept  together  all 
night,  but  others  held  because  they  were  not  sworn,  for  the  great  trust  reposed  in  them 
and  presumed  to  be  in  them,  they  might  go  to  their  own  houses  every  one  by  himself. 
In  2  Lilly's  Prac.  Reg.  tit.  Jury  and  Juror,  p.  123,  a  case  is  cited  of  East.  T.,  24  Car. 
K.  B.  where  it  is  laid  down  that  after  a  juror  is  sworn  he  may  not  go  from  the  bar  un- 
til the  evidence  is  given,  and  the  directions  of  the  court,  for  any  cause  whatsoever, 
without  leave  of  the  court,  and  though  he  has  leave  he  must  have  a  keeper  with  him. 
But  it  is  not  stated,  that  if  they  disperse  with  leave,  the  subsequent  verdict  shall  be 
void.  In  the  case  of  The  King  v.  Slone,  A.  D.  1796,  6  T.  R.  530,  531,  which  however 
was  an  indictment  for  high  treason,  the  court  having  sat  on  the  first  day  of  the  trial 
from  nine  o'clock  in  the  morning  till  ten  o'clock  at  night  without  any  interruption  or 
refreshment,  and  the  attorney-general  stating  that  his  evidence  would  occupy  four 
hours  more,  and  some  of  the  jury  being  very  much  exhausted,  and  incapable,  as  they 
declared,  of  keeping  up  their  attention  much  longer,  the  court  adjourned  till  nine 
o'clock  the  next  morning.  Lord  Kenyon  observing  that  necessity  justified  what  it  com- 
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respectively,  and  also  Joseph  Leigh,  and  one  Thomas  Reeve,  (who 
were  persons  in  poor,  low,  and  indigent  circumstances,)  should  falsely 


pelled ;  and  that  though  it  was  left  to  inodern  times  to  bring  forward  cases  of  extraor- 
dinary length,  yet  no  rule  could  compel  the  court  to  continue  their  sitting  longer  than 
their  natural  powers  would  enable  them  to  do  the  business  of  it.  The  jury  retired  to 
an  adjoining  tavern,  where  accommodations  were  prepared  for  them,  and  the  bailiffs 
were  sworn  "  well  and  truly  to  keep  the  jury,  and  neither  to  speak  to  them  them- 
selves, nor  suffer  any  other  person  to  speak  to  them  touching  any  matter  relative  to 
this  trial."  The  entry  of  the  adjournment  was  in  the  following  form :  Thursday  next, 
after,  &c.  Forasmuch  as  it  appears  to  the  court  here,  from  the  length  of  time  which 
has  been  already  occupied  by  the  trial  of  the  issue  joined  upon  this  indictment,  and 
the  further  time  which  will  be  necessarily  occupied  by  the  same,  that  justice  cannot 
be  done  if  this  court  proceed  without  intermission  upon  the  said  trial.  It  is  ordered, 
that  the  jury  impanelled  and  sworn  to  try  the  said  issue  have  leave  to  withdraw  from 
the  bar  of  this  court,  being  well  and  truly  kept  by  six  bailiffs,  duly  sworn  not  to  per- 
mit any  person  to  speak  to  them  touching  any  matter  relative  to  the  trial  of  this  issue, 
and  that  1;he  same  jury  shall  again  come  to  the  bar  of  this  court  on  the  morrow  at  nine 
o'clock  in  the  forenoon.  And  it  is  further  ordered,  that  the  prisoner  be  again 
brought,  &c. 

After  the  evidence  has  been  heard,  and  the  jury  retire  to  consider  of  their  ver- 
dict, the  oath  administered  to  the  bailiff  who  is  sworn  to  keep  them  is  as  follows  :  You 
shall  swear  that  you  shall  keep  this  jury  without  meat,  drink,  fire,  or  candle ;  yon 
shall  suffer  none  to  speak  to  them,  neither  shall  you  speak  to  them  yourself,  (not  add- 
ing the  words,  touching  any  matter  relative  to  this  trial,  as  in  6  T.  R.  530,  531,  et 
supra,)  but  only  to  ask  them  whether  they  are  agreed.  So  help  you  God.  Dalt.  ch.  185  ; 
2  Hale,  296  ;  Dick.  Sess.  223  ;  Bac.  Ab.  Juries,  G. ;  1  Chitty,  C.  L.  632.  Accord- 
ingly, in  Com.  Dig.  tit.  Enquest,  F.,  it  is  laid  down,  that  after  the  evidence  given  the 
jury  ought  to  continue  together  till  they  agree  of  their  verdict,  without  eating,  drink- 
ink,  fire  or  candle,  or  speaking  with  any  one,  except.the  bailiff,  to  know  if  they  be 
agreed.  Co.  Litt.  227  b;  3  Inst.  29,  pi.  13,  15  Hen.  7 ;  1,  2.  If  a  great  fempest  hap- 
pens, the  jury  may  depart  from  the  place  where  they  are  to  consider  of  their  verdict. 
.  So  if  a  sudden  affray  happens,  or  if  the  house  be  upon  the  point  of  falling,  Vin.  Abr. 
tit.  Trial,  G  g  4,  cites  Bro.  Verdict,  pi.  19,  U  Hen.  7,  29.  Per  Rede,  Davers,  and 
Tremaile,  Bro.  Jurors,  pi.  13,  S.  C.  The  same  law  seems  to  be  of  fire  upon  the  house, 
id.  ibid.  Vin.  Abr.  tit.  Trial.  (G  g  4.)  So  in  Com.  Dig.  tit.  Enquest,  F.,  if  the  jury 
separate  on  account  of  a  great  tempest  they  shall  not  be  amerced.  Plowd.  13  b,  15 
Hen.  7  ;  1  b,  14  Hen.  7  ;  30.  In  4  Bla.  Com.  360,  it  is  said,  that  when  the  evidence 
on  both  sides  is  closed,  and  indeed  when  any  evidence  hath  been  given,  the  jury  can- 
not be  discharged  (unless  in  cases  of  evident  necessity,  Co.  Litt.  227,  3  Inst.  110,  Fost. 
27 ;  Gould's  case,  Hil.  1764)  till  they  have  given  in  their  verdict,  but  are  to  consider 
of  it,  and  deliver  it  in  with  the  same  forms  as  upon  civil  causes,  only  they  cannot  in  a 
criminal  case  which  touches  life  or  member  give  a  privy  verdict.  But  the  judges  may 
adjourn  while  the  jury  are  withdrawn  to  confer,  and  return  to  receive  the  verdict  in 
open  court.  In  Parke's  case,  2  Roll.  Rep.  85,  at  Nisi  Prius,  a  juror  was  challenged 
and  withdrawn,  and  afterwards  went  out  with  the  jury  and  stayed  with  them  above 
half  an  hour.  And  by  Croke  and  Doddridge,  this  act  shall  not  set  aside  the  verdict, 
unless  it  can  be  proved  that  they  had  new  evidence  given  after  they  went  out  of  court, 
but  it  is  a  misdemeanor  in  him  who  was  challenged,  and  punishable,  2  Hale,  P.  C.  308, 
309.  Vin.  Abr.  Trial,  G  g  4.  See  also  Lord  St.  John  v.  Abbot,  Barnes,  441.  This 
cause  was  tried  at  the  Northampton  Summer  Assizes,  8  Geo.  2,  before  Mr.  Justice 
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assume  and  take  upon  themselves  the  characters  of  persons  of  good 
credit  and  reputation,  in  opulent  circumstances,  and  possessed  of 
large  property,  and  engaged  in  very  extensive  dealings  as  merchants, 
keeping  large  sums  of  money  at  their  respective  bankers,  and  paying 
ready  money  for  divers  large  quantities  of  goods,  wares,  and  mer- 
chandises, and  thereby,  and  by  divers'  other  false,  artful,  and  subtle 
contrivances  and  stratagems,  to  cause  the  said  John  Meyer  and 
Henry  Weiller  respectively,  and  the  said  Joseph  Leigh  and  Thomas 
ReevQ,  to  be  represented  and  taken  for  respectable  and  opulent  mer- 
chants of  great  credit,  reputation,  and  punctuality  in  their  dealings, 
and  persons  who  might  safely  be  supplied  and  trusted  with  large 
quantities  of  goods,  chattels,  wares,  and  merchandise,  on  credit,  and 
to  induce  divers  of  the  liege  subjects  of  our  said  lord  the  king  to  be- 
lieve that  the  said  John  Meyer  and  Henry  Weiller  respectively,  and 
the  said  Joseph  Leigh  and  Thomas  Reeve,  were  respectable  and 
ogulent  merchants,  of  great  credit,  reputation,  and  punctuality  in 
their  dealings,  and  persons  who  might  safely  be  supplied  and  trusted 
as  aforesaid,  and  that  they  the  said  John  Meyer,  Henry  Weiller,  and 
Joseph  Leigh  and  Thomas  Reeve,  should  obtain  and  get  into  their 
hands  divers  goods,  chattels,  wares,  and   merchandise  to   a  large 


Reeve,  and  after  the  evidence  was  summed  up  in  the  forenoon,  the  jury  retired  to 
consider  of  their  verdict ;  before  the  rising  of  the  court  they  came  into  court  attended 
by  the  bailiff,  to  ask  a  question,  which  was  answered,  and  they  were  sent  back.  At 
the  sitting  of  ^e  court  in  the  afternoon,  the  judge  was  informed  that  some  of  the  jury- 
men (two  or  three)  were  in  court ;  whereupon  being  asked  by  him  what  they  did 
there,  answered  they  could  not  agree,  and  were  thereupon  sent  back  to  their  fellows, 
and  afterwards  a  verdict  was  brought  in  for  the  plaintiff.  The  judge  did  not  certify 
the  verdict  to  be  contrary  to  evidence,  and  the  court  were  of  opinion  that  this  was  a 
misbehavior  in  the  jury  for  which  they  were  finable,  but  not  a  sufficient  cause  to  set 
aside  the  verdict,  and  the  plaintiff  was  not  in  fault.  If  the  jury  had  eat  and  drank  at 
their  own  expense,  that  is  a  misbehavior  for  which  they  are  finable,  but  their  verdict 
mijst  stand ;  though  it  is  otherwise  if  they  had  eat  and_drank  at  the  expense  of  either 
party.  Rule  discharged.  See  also  1  Vent.  124  ;  2  Rol.  Ab.  715  ;  Hawk.  B.  2,  ch.  47. 
In  Bui.  Ni.  Pri.  308,  it  is  said,  an  officer  of  the  court  ought  always  to  be  placed  at  the 
door  of  the  box  where  the  jury  sit,  to  prevent  any  one  from  having  communication 
with  them,  and  when  they  depart  from  the  bar  they  are  to  be  attended  by  a  bailiff 
sworn  for  that  purpose.  At  the  present  day  it  appears  that  the  jury  will  not  be  per- 
mitted to  disperse  after  they  have  retired  for  the  purpose  of  considering  their  verdict ; 
although  in  a  case  of  misdemeanor  a  dispersion  of  the  jury,  with  the  judge's  concur- 
rence, on  an  adjournment  taking  place  during  the  progress  of  a  trial,  will  not  be  suffi- 
cient to  avoid  the  verdict.  Convenience  seems  to  be  in  favor  of  this  practice.  It  is 
always  in  the  power  of  the  judge  to  prevent  the  jury  from  dispersing,  where  the  trial 
is  of  such  a  nature  as  to  render  it  expedient  that  the  jury  should  be  kept  together. 
Some  consideration  also  seems  due  to  the  jury,  who  are  in  general  men  of  active  lives 
and  regular  habits,  and  are  therefore  likely  to  sustain  great  inconvenience  by  being 
totally  prevented,  during  the  continuance  of  a  very  long  protracted  trial,  from  any 
attention  to  their  affairs,  however  urgent. 

32* 
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amount,  to  wit,  to  the  amount  of  fifty  thousand  pounds  and  upwards, 
of  and  from  divers  of  the  liege  subjects  of  our  said  lord  the  king, 
under  color  and  pretence  of  purchasing  the  same,  and  that  they  the 
said  defendants  should  cheat  and  defraud  the-  said  subjects  of  the 
said  goods,  chattels,  wares,  and  merchandise."  The  indictment  then 
went  on  to  charge  them  with  other  acts  in  pursuance  of  the  said 
conspiracy,  and  there  were  sixteen  other  counts,  varying  the  mode  of 
charging  the  several  defendants  with  being  concerned  in  the  said 
conspiracy.  With  respect  to  two  of  the  defendants,  the  counsel  for 
the  crown  offered  no  evidence,  and  they  were  acquitted  and  after- 
wards examined  for  the  prosecution  ;  and  other  of  the  defendants 
had  absconded  and  could  not  be  found.  At  the  trial  before  Abbott, 
C.  J.,  at  the  adjourned  sittings  at  Guildhall  on  the  20th  instant,  the 
defendants  Mozely  Woolf,  Lewis  Levy,  and  John  Kinnear,  were 
found  guilty. 

Scarlett  (with  whom  were  Pollock  and  Wilde)  for  the  defendant 
Woolf ;  Knowlys  for  the  defendant  Levy  ;  and  Denman  for  the  de- 
fendant Kinnear,  now  severally  moved,  on  their  behalf,  for  a  rule  to 
show  cause  why  the  verdict  of  guilty  should  not  be  set  aside  and  a 
new  trial  granted,  on  the  ground  that  the  finding  of  the  jury  was 
invalid,  the  jury  having  dispersed  and  separated  during  the  interval 
of  an  adjournment,  before  they  delivered  their  verdict.  The  affida- 
vits in  support  of  this  motion,  which  were  made  by  the  defendants 
themselves  and  their  attorneys  respectively,  stated  in  substance,  that 
the  trial  had  lasted  two  days ;  that  on  the  morning  of  the  20th  instant 
the  trial  commenced  at  Guildhall,  and  about  eleven  o'clock  at  night, 
the  case  being  then  unfinished,  the  court  adjourned  until  the  follow- 
ing morning,  and  that  the  jury  separated  and  retired  to  their  respec- 
tive homes  f'^  that  the  next  morning  they  assembled  again,  and  the 
case  being  concluded  at  a  late  hour  in  the  afternoon  of  that  day,  they 
found  the  said  defendants  guilty  ;  and  that  the  said  defendants  and 
their  respective  attorneys  were  wholly  ignorant  of  the  fact  of  the  jury 
having  separated  and  retired  to  their  respective  residences,  until  after 
they  had  found  their  verdict. 

Scarlett,  in  support  of  the  motion  for  the  defendant  Woolf,  con- 
tended that  the  two  facts  sworn  to  in  the  afiidavits  —  1st,  that  the 
jury  had  separated  before  they  pronounced  their  verdict ;  and  2nd, 
that  the  defendants  were  wholly  ignorant  of  the  circumstance  until 


1  The  jurors  were  particularly  addressed  by -Abbott,  C.  J.,  who  informed  them,  that 
they  might  retire  to  their  families,  but  especially  warned  them  not  to  have  any  com- 
munication with  any  person  touching  or  concerning  the  matter  in  issue. 
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after  the  verdict  was  delivered,  were  sufficient  to  sustain  this  appli- 
cation. He  cited  Rogers  v.  Smith,  Palmer's  Rep.  380,  Trin.  21  Jac. 
1,  K.  B. ;  Lord  Delamere's  case,  4  Harg.  St.  Tr.  232,  1  Jac.  2,  A.  D. 
1685,  ajgfcKelyng,  56 ;  the  case  of  Elizabeth  Canning;  tried  at  the 
Old  BaMP29th  April,  A.  D.  1754, 10  Har.  St.  Tr.  206 ;  10  St.  Tr. 
406,  407,  408,  note ;  Stone's  case,  6  T.  R.  530,  and  the  recent  trials 
for  high  treason.     The  King  v.  Watson,  Trin.  T.  57  Geo.  3. 

[Best,  J.,  said  he  believed  there  were  a  great  number  of  instances 
in  which  the  jury  in  cases  of  indictments  and  informations  for  misde- 
meanors, had  been  permitted  to  separate  before  they  delivered  their 
verdict.'  He  remembered  himself  one  case  in  Surrey,  of  an  indict- 
ment for  an  assault  on  a  custom-house  officer,  when  he  was  at  the 
bar,  in  which  an  adjournment  took  place,  and  the  jury  were  suffered 
to  disperse,  but  with  a  caution  from  the  learned  judge  to  take  care 
that  they  had  no  conversation  with  any  person  during  the  interval. 
He  had  no  doubt  that  there  had  been  a  great  many  cases  under  the 
like  circumstances,] 

Knowlys,  for  the  defendant  Lewis  Levy,  cited  several  cases  from 
Giles  Duncomb's  "  Trials  per  pais,  or  the  Law  of  England  concern- 
ing juries  by  Nisi  Prius,"^  2  Hale,  P.  C.  296  and  297  ;  1  Inst.  227  b ; 
Pal.  380 ;  Metcalfe  v.  Deane,  Cro.  Eliz.  189 ;  Roll.  tit.  Trial,  714,  pi. 
6  ;  Com.  Dig.  Pleader,  §  45  ;  11  H.  4,  17  Roll.  tit.  Tr.  714,  pi.  8. 

Denman,  for  the  defendant  Kinnear,  referred  to  2  Rol.  Abr.  714, 
1.  25 ;  Com.  Dig.  Pleader,  S.  45 ;  Doctor  Watson's  trial,  A.  D.  1817, 
2  Stark.  116 ;  Trials  of  Hardy,  Tooke,  &c.,  A.  D.  1794,  V.  6  T.  R. 
530,  note  a;  Bac.  Abr.  Verdict;  Rex  v.  Stone,  6  T.  R.  530,  531. 

The  judges,  after  deliberating  a  few  minutes,  delivered  their  opin- 
ions seriatim. 

Abbott,  C.  J.  If  we  entertained  any  doubt  upon  a  question  of 
this  kind,  which  is  of  importance  by  reason  that  the  subject-matter 
of  it  relates  to  the  trial  by  jury,  we  should  pronounce  a  very  deliber- 
ate opinion  ;  but  as  none  of  us  do  entertain  any  doubt,  it  is  unnec- 
essary to  take  any  further  time  for  consideration.  I  am  of  opinion 
that  there  is  no  sufficient  foundation  for  the  present  application. 
The  application  is  grounded  upon  the  suggestion  of  these  two  facts : 
1st,  That  the  jury  had  dispersed  during  the  night;  and  2dly,  That 
that  fact  was  not  known  to  the  defendants  until  after  the  trial  was 


1  See  the  distinction  taken  between  felonies  and  misdemeanors,  Hawk.  B.  2,  ch. 

47,  §1. 
a  P.  249-252,  253..    This  book  said  to  be  of  no  great  authority,  Willes,  667. 
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over.     Now^,  the  trial  began  between  nine  and  ten  in  the  morning,  it 
had  proceeded  until  eleven  o'clock  at  night,  or  later,  before  the  evi- 
dence on  the  part  of  the  prosecution  was  closed.     Learned  counsel 
were  employed  separately  for  several  defendants.     It  tJUi  be  as- 
sumed (and  nobody  could  assume  to  himself  the  contrHi^that  in 
that  stage  of  the  case  evidence  would  be  laid  before  the  jury  on  the 
part  of  the  defendants.     It  became  matter  therefore  of  necessity  that 
the'trial  should  be  adjourned,  and  an  adjournment  accordingly  took 
place  from  the  necessity  of  the  case,  the  jury  being  fatigued  both  in 
mind  and  body  ;  and  it  would  have  been  most  injurious  to  the  case 
of  the  defendants,  even  if  the  judge  and  jury  had  had  strength  enough 
to  go  on  till  the  trial  came  to  a  close;  I  say,  most  injurious  to  the 
case  of  the  defendants,  if  their  case  was  heard  by  persons  whose 
minds  were  exhausted  with  fatigue,  as  it  would  have  been  if  an 
adjournment  had  not  taken  place.     An  adjournment  of  this  nature  is 
not  necessarily  followed  by  the  dispersion  of  the  jury,  for  in  many 
cases,  (and  in  many  cases  they  ought)  they  are  kept  together  till  the 
final  close  of  the  trial.     But  I  am  of  opinion,  that  in  case  of  a  mis- 
demeanor, their  dispersion  does  not  vitiate  the  verdict ;  and  I  found 
my  opinion  upon  the  admitted  fact,  that  there  are  many  instances  of 
late  years,  in  which  juries  upon  trials  for  misdemeanors  have  dis- 
persed and  gone  to  their  abodes  during  the  night  for  which  the  ad- 
journment took  place;  and  I  consider  every  instance  in  which  that 
has  been  done,  to  be  proof  that  it  may  be  lawfully  done.     It  is  said, 
that  in  some  of  those  instances  the  adjournment  and  dispersion  of 
the  jury  have  taken  place  with  the  consent  of  the  defendant.     I  am 
of  opinion  that  that  can  make  no  difference.     I  think  the  consent  of 
the  defendant  in  such  case  ought  not  to  be  asked  ;'  and  my  reason 
for  thinking  so  is,  that  if  that  question  is  put  to  him,  he  cannot  be 
supposed  to  exercise  a  fair  choice  in  the  answer  he  gives,  for  it  must 
be  supposed  that  he  will  not  oppose  any  obstacle  to  it ;  for  if  he 
refuses  to  accede  to  such  an  accommodation,  it  will  excite  that  feel- 
ing against  him,  which  every  person  standing  in  the  situation  of  a 
defendant  would  wish  to  avoid.     I  am  also  of  opinion,  that  the  con- 
sent of  the  judge  would  not  make,  in  such  case,  that  lawful  which 
was  unlawful  in  itself;  for  if  the  law  requires  that  the  jury  shall  at 
all  events  be  kept  together  until  t'he  close  of  the  trial  for  a  misde- 
meanor, it  does  not  appear  to  me  that  the  judge  would  have  any 


1  In  6  T.  R.  530,  note  a,  it  is  mentioned,  that  on  the  trial  of  Hardy  the  adjourn- 
ment was  stated  to  be  made  by  the  consent  of  the  prisoner ;  but  on  the  second  trial 
Cthat  of  Home  Toolce)  the  judges  who  sat  having  in  the  mean  time  conferred  with  the 
rest  of  their  brethren,  said,  they  were  clearly  of  opinion  it  might  and  ought  to  be  done 
by  the  authority  of  the  court,  without  calling  on  the  prisoner  for  any  consent. 
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power  to  dispense  with  it.  The  only  difference  that  can  exist  be- 
tween the  fact  of  the  jury  separating  with  or  without  the  approbation 
of  the  judge,  as  it  seems  to  me,  is  this,  that  if  it  be  done  without  the 
consent  or  approbation  of  the  judge,  express  or  implied,  it  may  be  a 
misdemeanor  in  them,  and  they  may  be  liable  to  be  punished ; 
whereas,  if  he  gives  his  consent,  there  will  be  no  such  consequence 
of  a  separation.  But  though  it  may  be  a  misdemeanor  in  them  to 
separate  without  his  consent,  it  will  not  avoid  the  verdict  in  a  case 
of  this  kind,  as  it  would  if  the  law  required  the  jury  to  be  absolutely 
kept  together.  Now  it  is  not  surmised  in  this  case,  that  during  the 
night  (for  it  was  during  night  only  that  the  separation  took  place) 
any  attempt  was  made  to  practise  upon  the  jury.  If  any  thing  like 
that  could  have  been  shown,  the  court  would  require  that  matter  to 
be, investigated.  But  it  is  not  even  suggested  that  any  such  thing 
took  place.  'AH  that  is  suggested  is,  that  in  point  of  fact  the  jury 
were  allowed  to  go  to  their  own  homes  in  order  to  take  there  the 
necessary  refreshments,  which  they  might  have  had  at  some  other 
place  with  much  less  convenience  to  themselves.  (Vide  Com.  Dig. 
Pleader,  S.  11.)  That  is  all  that  is  suggested.  I  have  already  inti- 
mated, that  the  separation  of  the  jury  without  the  previous  concur- 
rence of  the  judge,  might  be  a  misdemeanor  in  them.  It  seems  to 
me  that  the  law  has  vested  in  the  judge  the  discretion  of  saying 
whether  or  not,  in  any  particular  case,  it  may  be  allowed  to  the  jury 
to  go  to  their  own  homes  during  a  necessary  adjournment,  through- 
out the  night.  There  are  many  cases  in  which  the  law  vests  a  dis- 
cretion in  the  judge.  Those  who  fill  that  office  (I  am  sure  I  may 
say  so  of  myself)  consider  themselves  bound  down  by  the  rules  of 
law,  and  the  less  they  are  armed  with  discretion,  the  more  satisfac- 
tory to  themselves  are  the  duties  they  have  to  perform.  It  has  been 
said  in  this  particular  case,  that  what  took  place  at  the  close  of  the 
trial  furnishes  an  additional  argument  to  show  that  the  jury  ought 
not  to  have  been  allowed  to  separate.  I  was  greatly  concerned  at 
what  did  take  place.  Thenverdict  of  the  jury,  in  whatever  case  it 
may  be  given,  ought  to  be  received  with  reverential  silence,  what- 
ever may  be  the  sentiments  of  those^jvho  are  auditors,  whether  they 
approve  of  or  dissent  from  the  opinion  which  the  jury  have  delivered. 
I  must  own,  I  think  such  conduct  as  that  I  have  mentioned  on  the 
part  of  those  who  are  present  in  a  court  of  justice,  is  at  all  times  very 
reprehensible,  because  juries  may  possibly  be  influenced  by  the  man- 
ner in  which  they  may  imagine  their  verdict  would  be  received, 
instead  of  attending  to  the  evidence,  and  acting  according  to  the 
result  of  their  own  honest  judgment.  They  are  to  attend  to  the  evi- 
dence, and  give  their  verdict  according  to  their  own  dispassionate 
view  of  the  case  submitted  to  them,  without  considering  what  opin- 
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ion  may  be  produced  in  the  mind  of  the  world  at  large,  because  none 
but  themselves  can  judge  of  the  propriety  of  what  they  do.  For  these 
reasons  it  appears  to  me  that  there  is  no  ground  for  the  present  appli- 
cation, and  I  conceive  we  ought  not  to  give  any  reason  to  suppose 
that  any  doubt  exists,  when  none  really  exists  in  our  minds. 

Bayley,  J.  It  is  no  part  of  this  application  that  the  verdict  was 
contrary  to  the  evidence,  and  that  upon  a  new  trial  there  could  be 
any  fair  ground  for  expecting  a  different  result  from  the  evidence 
upon  which  this  conviction  has  taken  place.  It  is  put  upon  the 
plain,  simple,  dry  ground,  whether,  because  the  jury  separated  and 
the  defendant  gave  no  consent  to  that  separation,  and  did  not  know 
until  after  the  verdict  was  given  that  that  separation  had  taken  place, 
he  is,  as  a  matter  of  right,  entitled  to  call  upon  the  court  to  vacate 
the  verdict  and  grant  a  new  trial.  Now  upon  that  naked  point  it 
seems  to  me  that  he  has  no  right  to  make  such  an  application.  In 
almost  every  trial  it  is  in  the  experience  of  persons  who  attend  courts 
of  justice,  the  judge  as  well  as  the  jury  are  occasionally  absent  for  a 
short  period.  That  is  very  often  so,  and  perhaps  it  may  be  said  im- 
properly. But  they  go  out  only  for  a  few  minutes.  If,  then,  a  sepa- 
ration for  a  night  will  vacate  a  verdict,  why  may  not  a  separation  of 
two  minutes  vacate  a  verdict  ?  It  is  said  in  that  case  the  parties 
have  the  opportunity  of  seeing  the  separation,  and  making  any  ob- 
jection. But  in  the  case  of  a  prisoner  who  does  not  know  what  the  , 
law  is  upon  the  subject,  he  may' be  tried  and  convicted  on  account 
of  his  ignorance  of  the  law, —  he  may  not  know  how  the  objection 
ought  properly  to  be  made,  and  it  would  be  hard  upon  prisoners  if 
their  silence  in  that  respect  were  to  operate  to  their  prejudice.  On 
the  contrary,  it  would  be 'the  duty  of  the  judge  to  interpose  in  their 
behalf  as  counsel  for  them,  and  say  that  inasmuch  as  some  of  the  jury 
in  law,  had  separated,  no  verdict  could  be  given,  which  would  be  good, 
and  therefore  direct  the  trial  to  be  stopped.^  Every  object  and  purpose 
of  justice  is  effectually  answered,  and  e\fery  supposed  inconvenience 
is  effectually  rebutted  by  the  law  as  it  stands ;  for  as  the  law  now 
stands,  if  the  jury  separate  without  consent,  and  improperly  so,  it  is 
in  the  discretion  of  the  judge  who  tries  the  cause  to  impose  upon 
them  such  punishment  and  fine  as  he  may  think  fit.  If  the  jury  dis- 
perse without  consent  they  are  guilty  of  a  contempt,  and.  the  judge 
may  punish  that  contempt  by  fine;  but  that  is  matter  of  discretion, 
and  matter  of  discretion  only.  If  the  verdict,  when  it  is  ultimately 
pronounced,  and  when  contrasted  with  the  evidence,  appears  fairly 

1  See,  as  to  the  doeirine  of  the  judge  being  to  be  considered  in  the  light  of  counsel 
for  the  prisoner,  1  Chitty's  Crim.  Law,  407. 
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to  admit  of  doubt,  and  if  persons  could  hesitate  upon  the  question 
whether  another  jury  would  come  to  a  different  conclusion,  we  might 
fake  into  consideration  that  the  jury  had  separated.  But  when  the 
fact  of  separation  joer  se  is  urged  as  a  groundfor  a  new  trial,  it  is  of 
no  weight.  That  is  laid  down  as  a  general  principle,  and  as  that  is 
the  only  ground  upon  which  this  application  is  made  to  vacate  the 
verdict,  I  think  it  is  not  sufficient.  If  this  be  a  valid  objection,  we 
do  not  do  any  injustice  by  discharging  this  application;  for  if  the 
separation  of  the  jury  vacates  the  verdict,  the  parties  have  the  oppor- 
tunity of  so  doing  by  bringing  a  writ  of  error,  assigning  as  matter  of 
error  that  before  the  jury  gave  their  verdict,  they  separated  ;  and  then 
if  the  law  be,  that  every  separation  of  a  jury  vacates  their  verdict, 
the  defendants  would  be  entitled  to  the  benefit  of  that  opinion  upon' 
such  an  application.  I  state  that,  not  because  I  have  the  least  doubt 
upon  the  question,  but  if  it  were  a  valid  legal  objection,  that  is  the 
legal  course  to  be  taken.  It  appears  to  me  that  we  do  no  injustice 
in  this  particular  case  by  refusing  this  application.  This  objection 
per  se,  affords  no  foundation  whatever  for  vacating  the  verdict,  where, 
upon  the  whole  of  the  evidence  in  the  case,  there  does  not  appear 
any  ground  for  a  suggestion  that  a  different  verdict  would  be  the 
result  of  a  new  trial. 

HoLROYD,  J.  I  am  entirely  of  the  same  opinion — that  a  separa- 
tion of  the  jury  does  not  render  the  verdict  invalid.  I  do  not  find 
any  authority  in  law  which  says  that  the  separation  of  the  jury  in  a 
case  between  party  and  party,  or  in  the  case  of  a  misdemeanor,  does 
avoid  the  verdict.  If  the  jury  are  guilty  of  any  improper  conduct 
in  any  separation,  which  ought  not  to  take  place  without  the  author- 
ity of  the  court,  they  may  be  guilty  of  a  misdemeanor,  and  may  be 
fined  and  punished  as  such ;  but  it  appears  to  me  that  that  would 
not  avoid  the  verdict.  In  case  any  probable  mischief  is  likely  to 
result  from  a  separation,  without  any  care  being  taken  to  prevent  it, 
either  from  the  inattention  of  the  judge,  or  upon  any  suggestion  of 
that  kind,  you  may  direct  such  measures  to  be  taken  as  shall  prevent 
the  effects  of  such  separation,  assuming  under  such  circumstances 
any  mischief  is  likely  to  arise.  It  appears  to  me,  however,  to  be 
matter  that  will  not  avoid  the  verdict ;  but  if  it  is,  it  will  still  be 
matter  of  error,  and  the  defendant  will  not  be  prevented  from  obtain- 
ing judgment  upon  it  by  bringing  a  writ  of  error,  supposing  it  to  be 
in  point  of  law  a  sufficient  objection  to  invalidate  the  verdict.  I 
agree  with  the  rest  of  the  court  in  this  case,  that  there  is  not  suffi- 
cient ground  upon  which  we  ought  to  grant  a  new  trial.  If  it 
appeared  that  in  the  course  of  a  separation  the  jury  had  received  any 
improper  suggestion,  or  had  found  their  verdict  upon  evidence  con- 
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trary  to  that  which  was  laid  before  them  in  court,  that  would  be  a 
sufficient  ground  to  doubt  the  propriety  of  the  verdict.  This  would 
be  a  ground  upon  which  the  court  must  and  ought  to  proceed,  if  any 
doubt  remained  in  consequence  of  their  separation,  or  any  thing  that 
passed  in  the  interval,  or  considering  the  verdict  with  reference  to  the 
evidence,  whether  the  jury  had  come  to  a  right  and  proper  conclu- 
sion, or  whether  they  had  come  to  a  mistaken  determination  in  con- 
sequence of  any  thing  they  had  heard  out  of  doors.  Nothing  how- 
ever of  that  kind  is  suggested  in  the  present  case,  and  therefore  I 
think  there  is  no  sufficient  ground  made  out  for  granting  a  new  trial. 

Best,  J.     I  am  of  the  same  opinion.     It  is  insisted  here  that  this 
is  a  mis-verdict,  and  that  no  legal  verdict  has  been  given.     Now  I 
am  alarmed  at  the  extent  to  which  the  proposition  contended  for 
may  be  carried  if  it  is  well  founded,  for,  if  this  is  a  mis-trial  in  con- 
sequence of  the  separation  of  the  jury,  I  cannot  discover  any  distinc- 
tion  between   a  separation   for  a    minute    and  a   separation   for  a 
considerable  period  of  time ;  for  if  the  argument  is  right,  it  is  right 
to  this  extent  — that  if  by  any  accident  a  juryman  gets  out  of  the 
box  for  a  single  minute,  it  is  a  mis-trial.     Let  us  see  the  extent  of 
mischief  to  which  this  doctrine  may  be  carried.     Suppose  in  the  case 
of  a  trial  for  capital  felony  some  of  the  jury  by  accident  get  out  of 
the  box,  and  the  prisoner  in  the  result  of  the  trial  is  acquitted,  the 
consequence  of  this  argument  would  be  that  it  would   be  a  mis-  _ 
trial,  and  the  man  must  be  put  on  his  trial  again.     That  is  a  conse- 
quence that  alarms  me,  and  I  do  not  feel  that  we  ought  to  give  any 
countenance  to  an  objection  which  would  go  to  such  a  mischievous 
extent.     There  is  not  enough  in  this  case  to  satisfy  my  mind  that  we 
ought  to  grant  a  new  trial  upon  this  ground.     Several  cases  have 
been  cited,  and  it  appears  that  the  only  one  which  touches  this  ques- 
tion is  that  of  Lord  Delamere  in  the  4th  State  Trials,  where  the 
judges  appeared  to  have  said,  that  the  jury  once  charged  cannot  be 
discharged.     That  that  might  be  law  at  one  time  I  have  no  doubt, 
but  the  practice  for  a  long  period  of  time  will  show  what  the  law  is, 
and  I  believe  there  is  no  judge  who  has  sat  for  any  length  of  time  m 
this  hall  that  has  not  known  and  approved  of  discharges  of  juries. 
The  constant  and  uniform  practice  which  has  existed  for  a  consider- 
able length  of  time,  will  show  that  what  is  stated  in  Lord  Delamere's 
case  is  not  now  to  govern  our  decision.     With  respect  to  the  case  in 
Palmer's  Reports,  the  only  effect  of  that  is  to  show  that  refreshments 
are  not  to  be  given  to  a  jury  who  are  sent  out  to  deliberate  upon  the 
verdict,  for  the  oath  which  is  administered  to  the  bailiff  who  has  the 
custody  of  them,  is,  that  they  shall  not  have  any  refreshment  till 
after  they  have  agreed  upon  the  verdict.     That  case  therefore  has 
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nothing  to  do  with  the  present  question.  With  respect  to  all  the 
cases  cited  from  the  trials  per  pais,  those  were  cases  where  improper 
practices  had  been  adopted  by  one  of  the  parties,  which  might  influ- 
ence the  decision  of  the  jury  in  his  favor;  and  certainly  it  would  be 
highly  improper  that  any  man  should  have  a  verdict  by  undue  means. 
It  is  not  suggested  here  that  any  such  practices  have  taken  place, 
and  therefore  it  does  not  appear  that  any  one  of  these  cases  apply 
It  may  be  very  often  extremely  inconvenient  and  improper  that  the 
jury  should  be  permitted  to  separate  before  they  deliver  their  verdict ; 
but  in  such  cases  the  judge  is  vested  with  a  discretion  upon  the  sub- 
ject, which  he  will  exercise  on  his  own  motion  in  keeping  the  jury 
together,  or  if  either  of  the  parties  desired  it,  no  judge  would  refuse 
such  an  application.  If  it  were  stated  by  either  of  the  parties  that 
there  is  cause  to  appreliend  that  some  improper  practices  might  take 
place  if  the  jury  were  separated  —  that  by  mixing  with  the  multitude 
they  might  imbibe  their  feelings,  or  that  they  might  be  influenced  in 
their  verdict  by  any  communication  with  the  crowd,  there  is  no  judge 
who  would  not  prevent  that  from  taking  place  by  keeping  the  jury 
apart  from  the  multitude  till  they  gave  their  verdict.  But  if  any 
such  application  were  made  by  either  of  the  parties,  I  do  not  see 
how  it  could  be  complied  with  in  such  a  case  as  this,  unless  the 
party  applying  undertakes  to  defray  the  expense  attendant  upon 
keeping  them  together ;  for  in  the  case  of  a  misdemeanor  I  do  not 
understand  where  the  expense  is  to  come  from,  for  I  do  not  agree  in 
the'propriety  of  keeping  the  jury  shut  up  for  a  number  of  days  at 
their  own  expense.  It  appears  to  me,  however,  that  no  mischief  can 
result  from  allowing  juries  to  separate,  a  discretion  being  always 
vested  in  the  judge  as  to  the  propriety  or  impropriety  of  keeping 
them  together,  in  each  particular  case.  It  has  been  stated  that  the 
public  mind  has  been  greatly  agitated  upon  the  subject  of  this  par- 
ticular case,  by  publications  circulated  in  the  world  antecedent  to  the 
trial,  and  that  consequently  such  publications  must  have  operated  to. 
the  prejudice  of  the  defendants,  I  wish  that  that  subject  might  fairly 
be  brought  under  the  consideration  of  the  court,  for  there  is  nothing 
more  mischievous  to  the  administration  of  justice  than  the  discussioa 
in  print  of  cases  which  are  to  be  submitted  to  a  court  and  jury.  The 
learned  counsel  have  stated  unanswerable  reasons  why  that  practice 
should  be  put  a  stop  to,  but  that  does  not  furnish  any  argument  why 
a  new  trial  should  be  granted. 

Rule  refused. 

Clearly  connected  with  the  discharge  of  separation  or  dispersion,  without  the  order 

a  jury  by  the  court,  discussed  in  the  note  of  the  court.    Our  principal  case  settles 

to  Kinlocl's  case,  ante,  is  their  temporary  the  law  in  England,  that  in  cases  of  misde- 

voL.  II.  33 
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meanors,  mere  separation,  ■without  the 
least  suspicion  of  any  improper  conduct, 
will  not,  per  se,  vitiate  their  verdict. 

It  has  been  supposed  that  a  more  strict 
rule  applied  in  case  of  felonies,  and  some 
courts  have  deliberately  held  that  if  a 
jury  in  a  capital  case  separate,  even  with 
the  defendant's  consent,  a  verdict  of  guilty 
is  nevertheless  void.  Pieffer  v.  The  Com- 
monwealth, 3  Harris,  469,  (1850)  ;  Wesley 
V.  The  Slate,  11  Humphreys,  502,  (1851)  ; 
Wiley  V.  The  State,  1  Swan,  256,  (1862.) 
And  this  extraordinary  doctrine  was  in 
those  cases  declared  to  be  derived  fl-om  the 
language  of  Abbott,  C.  J.,  in  the  principal 
case,  "  That  the  defendant  in  such  case 
ou^ht  not  to  be  asked  to  consent  to  their 
separation."  But  whether  a  defendant 
on  trial  ought  or  ought  not  to  be  asked 
in  presence  of  the  jury,  whether  he  will 
consent  to  their  separation,  is  one  thing, 
to  be  determined  by  the  judgment  and 
discretion  of  the  presiding  judge  ;  but 
whether,  if  he  does  so  consent,  without 
being  asked,  his  consent  is  of  no  effect,  is 
quite  another  question.  Why  may  not 
any  person  waive  that  which  is  intended 
only  for"  his  own  benefit  ?  Consensus 
tollit  errorem  is  a  just  as  well  as  a  useful 
and  convenient  maxim.  Indeed,  it  is  not 
easy  to  see  why,  if  a  prisoner  can  plead 
guilty,  he  may  not  also  consent  to  the  sep- 
aration of  a  jury.  See. also  The  Stale  v. 
Mix,  15  Missouri,  153,  (1851.) 

But  notwithstanding  a  few  cases  in 
America  seem  to  hold  that  the  bare  sepa- 
ration of  the  jury  during  a  capital  case  is 
sufficient  cause  to  set  aside  a  verdict ; 
The  Commonwealth  v.  McCaul,  1  Virginia 
Cases,  271,  (1812)  ;  Ocerhee  v.  The  Com- 
monwealth,! Robinson,  756,  (1842);  Mc- 
Lean V.  The  State,  8  Missouri,  153,  (1843)  ; 
yet  the  current  of  authorities  clearly  is 
in  favor  of  the  doctrine,  that  the  simple 
fact  of  separation,  without  any  suspicion 
that  the  jury  have  been  improperly  ap- 
proached or  influenced,  will  not,  of  itself, 
be  deemed  sufficient  to  avoid  their  verdict. 
And  no  sound  distinction  exists  in  this 
respect  between  felonies  and  misdemean- 
ors. 1  Devereux  &  Battle,  511,  Euffin, 
C.  J. ;  i  Cowen,  26,  Woodworth,  C  J. 
It  has  sometimes  also  been  attempted  to 


establish  a  distinction  between  separation 
of  the  jury  during  the  trial,  and  after  the 
cause  has  been  committed  to  them;  but 
there  seems  to  be  no  reason  for  such  dis- 
tinction, for  the  danger  to  be  feared  from 
their  separation  is  the  same  in  both  cases ; 
tlTey  may  be  improperly  influenced  as 
much  before  as  after  their  instructions 
from  the  judge,  and  they  have  retired  to 
deliberate  upon  the  case. 

In  support  of  the  general  proposition 
above  enunciated,  the  case  of  The  People 
V.  Douglass,  4  Cowen,  26,  (1825),  well 
deserves  to  be  called  the  leading  case. 
It  was  a  case  of  murder,  and  during  the 
trial  the  whole  panel  had  leave  to  retire 
from  the  court-room  under  the  care  of  two 
officers,  and  with  instructions  from  the 
court  to  "keep  together,  and  to  return 
speedily."  Two  of  the  number  left  their 
fellows,  conversed  with  bystanders  about 
the  trial,  and  drank  whiskey.  For  the 
latter  misbehavior  the  verdict  was  set 
aside,  but  the  court  were  all  of  opinion 
that  the  separation  alone  would  not  be  suf- 
ficient. Woodworth,  J.,  said,  "  On  look- 
ing into  the  books,  we  do  not  find  that 
mere  separation  of  the  jury  has  ever  been 
held  a  sufficient  cause  for  setting  aside  a 
verdict,  either  in  a  civil  or  a  criminal  case, 
if  we  except,  perhaps,  the  case  of  The 
Commonwealth  v.  McCaul,  1  Virginia 
Cases,  271."  And  the  principal  case  was 
examined  and  fully  approved. 

So  in  The  State  v.  Miller,  1  Devereux 
&  Battle,  500,  (1836,)  a  very  elaborate 
and  well-considered  case  on  this  subject. 
.There,  during  a  capital  trial,  after  the 
evidence  was  closed  on  both  sides,  the 
court  permitted  the  jury  to  leave  the 
court-room,  under  the  care  of  the  sheriff; 
they  returned  in  a  "  few  minutes,"  when 
one  was  found  to  be  absent ;  he  came  in, 
however,  "  in  less  than  two  minutes,"  and 
upon  being  inquired  of  the  judge  as  to 
the  cause  of  his  absence,  stated  "  that  he 
was  obliged  to  step  aside  to  obey  the  calls 
of  nature.''  The  defendant  offered  to 
show  that  suC|li  juror,  while  absent,  went 
to  a  store  one  hundred  yards  from  the 
court-house,  and  there  drank  spirituous 
liquor.  Kuffin,  C.  J.,  said:  "I  cannot 
think  that  an  absence  of  a  juror  for  two 
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minutes  from  the  body  of  the  jury,  ■with- 
out communication  with  any  person,  but 
to  ask  for  a  drink,  does,  hy  itself,  annul 
the  finding."  Gaston,  J.,  however,  dis- 
sented in  an  able  argument,  thinking  that 
it  was  incumbent  upon  the  prosecution  to 
explain  the  separation,  and  that  the  fact 
of  non-communication  with  the  absent 
juror  should  be  affirmatively  proved,  or 
the  verdict  should  be  set  aside ;  a  doctrine, 
as  we  shall  presently  see,  now  very  gen- 
erally established.  See  also  The  Slate  v. 
CarstapJien,  2  Haywood,  238,  (1803); 
The  State  v.  Lytle,  5  Iredell,  58,  (1844)  ; 
The  State  V.  Prescqtt,  7  New  Hampshire, 
291,  (1834)  ;  Cannon  v.  The  State,  3 
Texas,  31,  (1848)  ;  The  State  v.  Babcock, 

1  Connecticut,  401,  (I8I5) ;  Roberts  v. 
The  State,  14  Georgia,  8,  (1853) ;  Rome 
V.  The  State,  11  Humphreys,  491,  (1851)  ; 
Riley  v.  The  State,  9  Id.  646,  (1849); 
Mc  Carter  v.  The  Commonwealth,  1 1  Leigh, 
633,  (1841)  ;  Thompson  v.  The  Common- 
wealth, 8  Grattan,  637,  (1851)  ;  Barlow 
V.  The  State,  2  Blackford,  114,  (1827)  ; 
Thomas  v.  The  Commonwealth,  2  Virginia 
Cases,  479,  (1825);  Porter  v.  The  Slflte, 

2  Carter,  435  (I860)  ;  The  State  v.  Hester, 
2  Jones,  83,  (1854)  ;  Kennedy  v.  The  Com- 
momoealth,  2  Virginia  Cases,  510,  (1826.) 

But  another  principle  must  be  taken  in 
connection  with  the  foregoing,  quite  as 
reasonable  in  itself,  and  quite  as  well 
established  by  the  authorities,  which  is, 
that  if  the  separation  of  the  jury  in  a  cap- 
ital case  was  for  such  a  length  of  time,  or 
under  such  circumstances,  and  without 
leave  of  court  or  ^parties,  that  they  might 
have  been  improperly  approached,  it  is 
not  the  duty  of  the  defendant  to  show  that 
such  event  did  happen,  but  the  duty  of 
the  prosecutor  to  show  clearly  that  it  did 
not,  or  the  verdict  against  the  prisoner 
will  be  set  aside.  And  this,  because  a 
prisoner,  in  such  cases,  is  entitled  as  a 
matter  of  right,  to  require,  in  the  first 
instance,  a  compliance  with  the  ordinary 
forms  provided  by  law  to  secure  to  him  a 
fair  and  impartial  trial ;  and  if  the  guards 
.  provided  for  his  security  are  neglected  or 
disregarded,  he  is  at  least  entitled  to  re- 
quire, at  the  hands  of  the  government, 
satisfactory  evidence  that  he  has  not  re- 


ceived detriment  by  reason  of  such  neg" 
lect,  and  is  not  to  be  put  to  show  affirm- 
atively, that  such  departure  from  the  cus- 
tomary mode  of  trial  has  been  the  prob- 
able cause  of  his  conviction.  The  shield 
which  the  law  has  provided  would  fall  far 
short  of  affiDrding  him  the  protection  in- 
tended, if  it  might  be  thrown  aside  at 
pleasure,  and  he  have  no  right  to  com- 
plain, unless  he  could  prove  that  the  want 
of  it  had  been  prejudicial  to  his  case  ;  a 
matter  which  in  many  oases  it  might  be 
very  difficult  to  prove,  notwithstanding 
such  was  the  fact.  The  prisoner,  there- 
fore, has  the  right  to  call  upon  the  officers 
of  the  government  to  show,  in  such  cases, 
before  they  demand  judgment,  that  the 
irregularity  in  the  trial  has  not  been  the 
means  of  injustice  in  the  verdict.  And 
although  it  was  held  in  The  State  v.  Camp, 
23  Vermont,  554,  (1851),  that  this  was 
not  to  presumed,  but  that  the  burden  of 
proving  it  was  on  the  defendant,  yet  the 
rule  above  stated  is  well  supported  by  the 
whole  current  of  authority.  See  The  State 
V.  Prescott,  7  New  Hampshire,  28  7,  (1834) ;. 
MonroeY.  The  State,  5  Georgia,  86,  (1848); 
McLain  v.  The  State,  10  Yerger,  241, 
(1837) ;  Stone  v.  The  ^Staile,  4  Humphreys,. 
27,  (1843) ;  Hines  v.  The  State,  8  Hum- 
phreys, 597,  (1848)  ;  Cornelius  v.  The 
State,\!  English,  784,  (1852);  McCann 
V.  The  State,  9  Smedes  &  Marshall,  465, 
(1848)  ;  The  State  v.  Tilghman,  11  Iredell, 
514,  (1850)  ;  Organ  v.  The  State,  26  Mis- 
sissippi, 78,  (1853)  ;  Stanton  v.  The  State, 
8  English,  317,  (1853).  And  notwith- 
standing the  decision  of  Organ  v.  The 
State,  26  Mississippi,  78,  (1853),  directly 
contrary,  it  certainly  is  competent  and 
proper  to  prove  by  the  separating  juror 
himself  whether  any  thing  improper  took 
place  while  he  was  absent  from  his  fellows. 
Such  would  seem  to  be  the  very  best  evi- 
dence of  the  fact ;  and  the  Supreme  Court 
of  Mississippi  s?em  to  have  overlooked  the 
well-settled  distinction  between  allowing 
jurors  to  support  but  not  to  impeach  their 
verdict.  At  all  events  the  decision  above 
cited  is  in  conflict  with  tlie  whole  current 
of  authorities. 

In  some  States  this  matter  of  allowing 
the  jury  to  separate,  even  during  a  cap- 
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ital  trial,  either  before  or  after  the  cause 
is  committed  to  them,  (in  the  latter  case, 
however,  sealing  up  their  verdict,)  is  held 
to  rest  entirely  in  the  discretion  of  the 
judge  before  whom  the  trial  is  pending, 
and  not  open  to  revision  in  a  higher  tri- 
bunal. See  Sargent  v.  The  Slate,  1 1  Ohio, 
472,  (1842);  The  State  v.  Engles,  13 
Ohio,  490,  (1844)  ;  Davis  v.  The  State,  15 
Ohio,  72,  (1846) ;  The  State  v.  Anderson, 
2  Bailey,  565,  (1832);  The  Slate  v.  Mc- 
Elmurray,  3  Strobhart,  34  (1848);  The 
State  V.  TUghman,  11  Iredell,  514,  (1850)  ; 
The  State  v.  Lytle,  5  Iredell,  58,  (1844). 

Doubtless  the  separation  of  a  juror  from 
the  panel,  without  leave  of  the  court,  and 
unallowed  by  pfactice,  would  be,  under 
certain  circumstances,  sufficient  ground 
for  animadversion  by  the  court,  and  pun- 
ishment. The  State  v.  Helverston,  K.  M. 
Charlton,  48,  (1820).  But  so  would  many 
other  irregularities  in  the  conduct  of  a  jury 
which  have  never  been  supposed  to  fur- 
nish sufficient  ground  to  vitiate  their  ver- 
dict. It  may  be  irregular  for  jurors  to 
indulge  in  intoxicating  liquors  during  the 


trial,  but  it  is  now  well  settled,  that  such 
indulgence  will  not,  of  itself,  there  being  . 
no  excess,  and  no  imputation  of  improper 
conduct,  vitiate  a  verdict.  Rowe  v. 
The  State,  11  Humphreys,  491,  (1851)  ; 
Thompson's  case,  8  Grattan,  637,  (1851). 
Certainly,  the  impartiality,  purity,  and 
strict  regularity  of  jury  trials,  especially 
in  capital  cases,  are  of  the  highest  impor- 
tance to  the  peace,  welfare,  harmony  and 
security  of  the  community.  But  it  is  not 
every  irregularity  which  will  render  the 
verdict  void,  and  warrant  setting  it  aside. 
This  depends  upon  another  and  additional 
consideration,  viz.,  whether  the  irregularity 
is  of  such  a  nature  as  to  affect  the  impar- 
tiality, purity,  and  regularity  of  the  verdict 
itself  If  the  irregularity  is  of  such  a 
nature  that  it  does  not,  and  in  its  tend- 
ency cannot  affect  the  rights  of  a  prisoner, 
whatever  other  consequence  may  follow 
upon  such  irregularity,  it  will  not  avoid 
the  verdict;  because  it  has  no  tendency 
to  affect  that  verdict  injuriously  to  the 
party  against  whom  it  is  found. 

E.  H.  B. 


The  State  v.  Joseph  Croteau.^ 
December  Term,  1849. 

Jury  —  Ju(^es  of  the  Law  in  Orimiml  Cases. 

At  common  law  are  the  jury  in  every  criminal  case  judges  Of  the  law  as  well  as  of  the  facts  ? 
Held  by  a  majority  of  the  court  that  they  are ;  by  Bennett,  J.,  that  they  are  not. 

Indictment,  in  three  counts,  for  violations  of  the  license  law  of 
1846.     Trial  by  jury,  March  T.,  1848,— Bennett,  J.,  presiding. 

On  trial  the  attorney  for  the  government  introduced  testimony 
tending  to  prove  three  distinct  sales  of  spirituous  liquors  by  the  re- 
spondent at  Afferent  times,  and  then  oflfered  further  testimony  tend- 
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ing  to  prove  saleg  of  spirituous  liquors  by  him  at  other  times.  To 
this  last  testimony  the  respondent  objected  ;  but  it  was  admitted  by 
the  court. 

The  counsel  for  the  respondent,  after  having  argued  to  the  jury 
the  questions  of  law  as  well  as  of  fact,  requested  the  court,  among 
other  things,  to  charge  the  jury,  that,  this  being  a  criminal  trial,  all 
the  questions  of  law  and  fact  arising  in  the  case  were  exclusively 
within  the  determination  of  the  jury,  and  that  they  were  the  para- 
mount judges  both  of  the  law  and  the  facts. 

The  court  did  not  so  charge  the  jury  ;  but,  after  stating  to  the 
jury  the  principles  of  law,  which  should  govern  the  prosecution,  in 
a  manner  that  was  satisfactory  to  the  respondent,  and  to  which 
there  was  no  exception,  proceeded  to  say  to  the  jury,  that  it  was 
their  duty  to  receive  the  law  from  the  court,  and  to  conform  their 
judgment  and  decision  to  the  instructions  which  the  court  had  given 
them,  in  applying  the  law  to  the  facts  of  the  case,  as  they  should 
find  them ;  that  they  alone  were  responsible  for  a  correct  finding  of 
the  facts  ;  but  that  it  was  not  within  the  legitimate  province  of  the 
jury  to  revise  the  decision  of  the  court  in  regard  to  the  matters  of 
law,  which  the  court  have  given  them  in  charge,  and  return  a  verdict 
in  violation  of  and  contrary  to  the  instructions  which  they  received ; 
but  it  was  their  duty  faithfully  to  conform  to  such  instructions. 

The  jury  returned  a  verdict  of  guilty  upon  each  of  the  counts. 
Exceptions  by  respondent. 

D.  A.  Smalley,  for  respondent.  This  being  a  criminal  prosecution, 
the  cQurt  erred  in  charging  the  jury  that  they  were  not  judges  of  the 
law  of  the  case,  but  must  follow  the  direction  of  the  court.  This, 
we  insist,  is  in  direct  opposition  to  one  of  the  oldest  and  best  settled 
principles  of  the  common  law.  An  examination  will  show,  that  the 
charge  of  the  court  contravenes  all  authority  upon  the  subject,  both 
English  and  American,  (with  two  exceptions)  from  the  Year  Books 
to  1835. 

It  is  admitted,  that  the  judges  are  the  constitutional  advisers  of 
the  jury,  and  that  the  jury  should  pay  great  respect  to  their  opinion  ; 
but  the  jury  should  never  compromise  their  oaths  by  following  the 
judges,  when  clearly  convinced,  that  the  charge  of  the  court  was 
wrong.  Co.  Litt.  228;  4  Bl.  Com.  361;  Bushel's  case,  decided 
22  Charles  II.,  cited  by  Kent,  J.,  in  People  v.  Crosswell,  3  Johns. 
Cas.  369 ;  Trial  of  the  Seven  Bishops,  4  Harg.  St.  Tr.  395,  (1688) ; 
Eex  V.  Woodfall,  5  Burr.  2661,  (1770) ;  1  Chit.  Cr.  L.  520 ;  Hen- 
field's  case,  Wharton's  St.  Tr.  87,  (1793).  The  Sedition  Law, 
passed  in  1798,  declares,  that  the  jury  shall  have  a  right  to  deter- 
mine the  law  and  the  facts,  as  in  other  cases.  Whart.  St.  Tr.  337 ; 
33* 
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Frier's  case,  lb.  587,  (1797)  ;  Calender's  case,  lb.  710,  (1800) ; 
Georgia  v.  Brailsford  et  al,  3  Dall.  4 ;  2  Wilson's  Lectures,  372 ; 
Commonwealth  v.  Knapp,  10  Pick.  496  ;  13  Pick.  550 ;  Coffin  v.^  Coffin, 
4  Mass.  25  ;  United  States  v.  Wilson,  1  Baldwin,  108  ;  State  v.  Snow, 
6  Shep.  346.  The  English  courts,  during  the  struggle  of  their  gov- 
ernment to  put  down  the  freedom  of  the  press,  took  the  side  of  the 
government,  and  determined  that  in  prosecutions  for  a  libel  the 
jury  could  only  decide  as  to  the  fact  of  the  publication  and  the 
inuendoes,  and  the  court  would  determine  as  to  the  intent,  and 
whether  libel,  or  not.  But  soon  after  the  trial  of  the  Dean  of  St. 
Asaph,  3  T.  R.  429,  n.  parliament  interfered  and  passed  an  act 
32  Geo.  III.,  declaratory  of  the  right  of  the  jury  to  pass  upon  the 
whole  case,  entitled  an  "  Act  to  remove  doubts  relating  to  functions 
of  jurors  in  cases  of  libel."  This  settled  the  question  in  England. 
The  judges  having  disagreed  in  the  case  of  People  v.  Crosswell,  3 
.lohns.  Cas.  369,  the  legislature  of  New  York,  the  same  year,  (1804,) 
passed  an  act  making  the  jury  judges  of  law  and  fact,  as  in  other 
criminal  cases.  In  this  State  the  question  was  directly  raised  in 
State  V.  Wilkinson,  2  Vt.  480,  and  the  opinion  of  the  court  fully  ex- 
pressed in  favor  of  the  rights  of  the  jury. 

The  only  cases  that  can  be  found  in  the  English  courts,  where 
any  of  the  judges  favored  the  doctrine  now  claimed  by  the  prosecu- 
tor, are  King  v.  Lilburne,  1  Harg.  St.  Tr.  69,  81,  82, 1  Car.  II.,  in 
1649 ;  and  the  trial  of  Algernon  Sidney,  3  Harg.  St.  Tr.  805,  before 
Judge  Jeffreys.  The  former  was  before  an  extraordinary  commis- 
sion, eight  years  after  the  Star  Chamber  was  abolished ;  but  the 
jury  returned  a  verdict  of  not  guilty,  and  although  examined  before 
the  council  of  state,  nothing  further  was  done  with  them,  or  with 
the  case.  The  dictum  of  Ch.  J.  Best,  in  Levi  v.  Milne,  4  Bing. 
195,  [13  E.  C.  L.  396,]  only  applies  to  cases  of  libel.  The  first 
time  the  doctrine  seems  to  have  been  favored  by  any  American  court 
was  on  the  trial  of  Batliste,  2  Sumn.  243,  in  1835,— where  Judge 
Story  charged'the  jury,  that  they  must  take  the  law  of  the  case  from 
the  court ;  but  he  permitted  the  counsel  to  argue  the  law  to  the  jury. 
The  case  of  The  Commonwealth  v.  Porter,  10  Met.  263,  which  is  be- 
lieved  to  be  the  only  case,  where  the  full  bench  have  held  this  doc- 
trine, presents  the  singular  absurdity  of  deciding,  that  the  defendant's 
counsel  have  a  right  to  argue  questions  of  law  to  the  jury,— but  the 
jury  have  no  right  to  decide  them.  On  the  trial  of  Dorr  for  treason 
against  the  State  of  Rhode  Island,  Ch.  J.  Durfee  told  the  jury,  they 
must  take  the  law  from  the  court. 

This  doctrine  expired  in  England,  with  Jeffreys,  in  1688 ;  it  is  of 
very  recent  origin  here,  beginning  only  fourteen  years  back,  confined 
to  two  States,  Massachusetts  and  Rhode  Island,  and  in  the  last  prob-^ 
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ably  wholly  political ;  and  opposed  to  it  is  the  long  and  well-settled 
practice  of  the  English  courts  and  bar,  repeated  decisions  of  the 
United  States'  courts  from  1794,  of  the  Supreme  Court  of  the  United 
States,  the  Supreme  Courts  of  Massachusetts,  New  York,  Maine  and 
Vermont,  the  authority  of  eminent  elementary  writers,  and  the  justice 
and  propriety  and  security  of  the  rule  itself. 

W.  W.  Peck,  for  respondent,  insisted,  that  the  prosecutOT,  having 
introduced  evidence  tending  to  prove  three  distinct  sales  of  spirituous 
liquors,  should  not  have  been  allowed  to  introduce  evidence  tending 
to  prove  other  sales. 

/.  Richardson,  for  the  prosecution.  The  county  court  acted  in  its 
discretion,  in  admitting  the  evidence  objected  to;  and  the  jury  were 
not  misled  thereby. 

The  court  very  properly  told  the  jury,  what  the  duties  of  the  court 
were,  and  for  what  the  jury  were  held  responsible.  United  States  v. 
Battiste,  2  Sumn.  243  ;  Commonwealth  v.  Porter,  10  Met.  263 ;  Com- 
monioealth  v.  White  et  al.  10  Met.  14.  Best,  Ch.  J.,  in  Levi  v.  Milne, 
13  E.  C.  L.  396. 

Hall,  J.  This  is  an  indictment  ifor  .dealing  in  the  selling  of  dis- 
tilled spirituous  liquors  without  license,  on  which  the  respondent  was 
found  guilty  in  the  county  court,  and  the  case  is  brought  here  by  bill 
of  exceptions.  The  first  objection  made  to  the  ruling  of  the  court 
has  been  disposed  of  in  favor  of  the  verdict  by  our  decision  in  the 
case  of  the  State  v.  Smith,  22  Vt.  74,  and  I  have  nothing  to  say  in 
regard  to  it.  The  other  question  is  of  much  importance,  and  deserves 
serious  and  careful  consideration. 

The  court,  upon  the  request  of  the  respondent's  counsel  to  charge 
upon  the  point,  charged  the  jury  in  substance,  that,  in  determining 
the  case  submitted  to  them,  they  were  not  the  judges  of  the  law,  but  of 
the  facts  only ;  and  that  they  were  bound  to  consider  the  law  as  laid 
down  by  the  court  to  be  the  law  of  the  case,  and  were  bound  to  be 
governed  by  it  in  rendering  their  verdict.  We  are  now  to  inquire 
into  the  propriety  of  the  charge.  It  is  not  denied  by  those  who 
would  sustain  the  charge  of  the  court,  but  that  the  jury,  in  all  the 
criminal  trials,  have  the  power  to  disregard  the  law,  as  laid  down  to 
them  by  the  court,  and  to  render  a  verdict  of  not  guilty  contrary  to  it. 
Nor  is  it  pretended,  that  there  is  any  power  in  the  court,  or  any 
other  tribunal,  to  set  aside  the  verdict  for  any  difference  of  opinion 
between  the  court  and  the  jury  in  regard  to  the  law,  or  in  any  man- 
ner to  call  the  jury  to  account  for  rendering  it.  It  is,  however,  insisted, 
that  the  jury  are  nevertheless  legally  bound  to  take  the  law  of  the  case 
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from  the  court,  and  that  by  departing  from  it  they  would  both  vio- 
late a  principle  of  law,  and  be  guilty  of  a  moral  wrong. 

On  the  other  hand,  it  is  claimed  that  the  power,  which  a  jury  may 
in  such  case  exercise,  in  rendering  a  general  verdict,  of  determining 
the  law  and  the  facts  of  the  case  submitted  to  them,  is  a  legitimate 
and  legal  power  ;  a  power  which  a  jury,  acting  under  their  oath  and 
governed  by  a  sense  of  duty,  may  rightfully  and  properly  exercise, 
although  it  be  in  contradiction  to  the  law  stated  to  them  by  the  court. 
It  must,  I  think,  be  conceded,  that  the  opinion  of  the  legal  profession 
in  this  State,  from  the  first  organization  of  the  government — certainly 
until  a  very  recent  period — has  been  almost  if  not'  quite  uniform  in 
favor  of  the  now  controverted  right  of  the  jury.     From  the  earliest 
date,  the  supreme  court,  while  they  held  jury  trials  in  bank,  were,  as 
I  have  always  understood,  in  the  habit  in  criminal  cases  of  charging 
juries,  that  they  were  rightfully  the  judges  of  the  law  as  well  as  the 
facts ;  and  I  think  the  same  has  since  been  the  general  practice  by 
the  judges  of  the  supreme  court  at  nisi  prius.     The  question  in  re- 
gard to  the  right  of  the  jury  was  also  incidentally  before  the  Supreme 
Court  in  1829,  upon  a  charge  of  one  of  the  judges  at  nisi  prius,  which 
it  was  contended,  on  the  part  of  the  respondent,  was  to  be  construed 
as  having  denied  such  right.     It  was  conceded  in  the  argument,  that 
if  the  charge  were  liable  to  such  construction,  it  could  not  be  sup- 
ported.    The  charge  was  held  unobjectionable  in  that  respect ;  but 
Prentiss,  J.,  in  delivering  the  opinion  of  the  court,  remarks  upon  the  - 
question  as  follows  :— "  There  is  no  doubt,  the  jury  are  judges  of  the 
law  as  well  as  the  -fact.     This  is  the  true  principle  of  the  common 
law,  and  it  is  peculiarly  applicable  to  a  free  government,  where  it  is 
unquestionably  both  wise  and  fit  that  the  people  should  retain  in 
their  own  hands  as  much  of  the  administration  of  justice  as  is  con- 
sistent with  the  regular  and  orderly  dispensation  of  it,  and  the  secu- 
rity of  persons  and  property.     This  power  the  people  exercise  in 
criminal  cases,  in  the  persons  of  jurors,  selected  from  among  them- 
selves from  time  to  time  as  occasion  may  require;  and  while  the 
power  thus  retained  by  them  furnishes  the  most  effectual  security 
against  the  possible  exercise  of  arbitrary  power  by  the  judges,  it 
affords  the  best  protection  to  innocence."     State  v.  Wilkinson,  2  Vt. 
480.     This  opinion  of  a  former  chief  justice  of  this  State,  of  acknowl- 
edged legal  ability  and  integrity,  must  be  justly  entitled  to  high  con- 
sideration by  this  court. 

The  ri'^ht  as  well  as  the  power  of  juries  in  criminal  trials  to  resolve 
both  the  law  and  the  facts  by  their  general  verdict  was  also  a  favorite 
doctrine  of  the  early  jurists  and  statesmen  throughout  the  United 
States  and  continued  such  (as  will  be  shown  hereafter)  until  the 
contrary  doctrine  was  broached  by  Mr.  Justice  Story  in  1835,  in  the 
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case  of  the  United  States  v.  Batiiste,  2  Sumn.  240.  Since  which  time, 
the  lead  of  Judge  Story  has  been  followed  by  the  Supreme  Court  of 
Massachusetts  in  the  case  of  ITie  Commonwealth  v.  Porte?;  10  Met. 
263,  and  perhaps  by  judges  and  elementary  writers  in  some  of  the 
other  States.  It  is,  however,  wjorthy  of  remark,  that  in  both  the 
opinions  of  Judge  Story  and  of  the  Supreme  Court  of  Massachusetts, 
the  principal  reason  for  the  establishment  and  maintenance  of  this 
right  of  juries, — the  preservation  of  the  liberty  of  the  citizen,  and  the 
protection  of  innocence  against  the  consequences  of  the  partiality 
and  undue  bias  of  judges  in  favor  of  the  prosecution, — is  wholly  over- 
looked. Even  in  the  labored  opinion  of  Chief  Justice  Shaw,  in 
Porter''s  case,  covering  some  twelve  pages,  it  is  not  once  even  alluded 
to.  The  whole  question  is  treated  as  resting  on  the  comparative 
knowledge  of  judges  and  jurors  in  regard  to  the  law,  and  in  the 
supposed  violation  of  the  harmony  of  the  legal  system,  which  an  ad- 
mission of  the  right  of  jurors  would  occasion.  These  matters  are 
doubtless  worthy  of  consideration ;  but  that  which  has  been  disre- 
garded appears  to  me  to  be  of  no  less  importance.  Judge  Black- 
stone,  in  his  Commentaries,  (vol.  iv.  p.  349,)  thus  speaks  of  the  trial 
by  jury  :  —  "  The  antiquity  and  excellence  of  this  trial  for  the  settling 
of  civil  property  has  before  been  explained  at  large.  And  it  will  hold 
much  stronger  in  criminal  cases ;  since  in  times  of  difficulty  and 
danger  more  is  to  be  apprehended  from  the  violence  and  partiality  of 
judges,  appointed  by  the  crown,  in  suits  between  the  king  and  sub- 
jects, than  in  disputes  between  one  individual  and  another  to  settle  the 
metes  and  boundaries  of  private  property.  Our  law  has  therefore 
wisely  placed  this  strong  and  twofold  barrier,  of  a  presentment  and 
trial  by  jury,  between  the  liberties  of  the  people  and  the  prerogative  of 
the  crown."  Judge  Story,  in  his  Commentaries  on  the  Constitution, 
section  1773,  says,  the  trial  by  jury  "  was  frora^ery  early  times  in- 
sisted on  by  our  ancestors  in  the  parent  country^s  the  great  bulwark 
of  their  civil  and  religious  liberties,  and  watched  with  an  unceasing 
jealousy  and  solicitude."  And  the  history  of  English  criminal  juris- 
prudence furnishes  abundant  evidence,  not  only  of  the  necessity  of 
suph  watchfulness,  but  also  that  the  power  of  juries  to  determine  the 
law  as  well  as  the  facts  in  criminal  trials  was  essential  to  the  protec- 
tion of  innocence  and  the  preservation  of  liberty.  In  trials  for  State 
offences,  especially,  the  bias  of  the  judges  was  always  strongly  in 
favor  of  the  crown  ;  and  in  most  cases  their  partiality  was  such,  that 
there  was  no  security  against  the  conviction  of  any  person  the 
government  might  accuse,  but  the  independence  and  integrity  of 
jurors.  The  question  of  the  guilt  or  innocence  of  the  accused  being 
compounded  of  law  and  fact,  it  was  in  the  power  of  the  court  to 
shape  the  law  to  meet  the  proof;  and  if  the  jury  would  but  submit 
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to  the  direction  of  the  judges  in  regard  to  the  law,  there  was  little  or 
no  chance  for  the  escape  of  the  prisoner,  however  weak  the  evidence 
might  be.  Of  this  numerous  examples  might  be  given ;  but  they  are 
too  well  known  to  the  readers  of  English  history  to  make  it  neces- 
sary to  specify  them. 

It  is  this  supposed  independence  of  jurors  in  criminal  cases,  that 
has  commended  the  English  system  of  jury  trial  to  the  favor  and 
eulogium  of  enlightened  foreigners,  and  has  procured  its  introduction 
into  some  of  the  more  liberal  governments  on  the  Continent.  The 
celebrated  De  Lolme,  in  his  work  on  the  Constitution  of  England, 
which  he  appears  to  have  thoroughly  studied,  published  in  1784, 
holds  the  following  language:  — "  As  the  main  object  of  the  insti- 
tution of  the  trial  by  jury  is  to  guard  the  accused  persons  against  all 
decisions  whatsoever  by  men  invested  with  any  permanent  official 
authority,  it  is  not  only  a  settled  principle,  that  the  opinion  which 
the  judge  delivers  has  no  weight,  but  such  as  the  jury  choose  to  give 
it,  but  their  verdict  must,  besides,  comprehend  the  whole  matter  in 
trial,  and  decide  as  well  upon  the  fact,  as  upon  the  point  of  law  that 
may  arise  out  of  it ;  in  other  words,  they  must  pronounce  both  on 
the  commission  of  a  certain  fact,  and  on  the  reason  which  makes 
such  fact  to  be  contrary  to  law."  P.  175.  It  is  obvious,  that  the 
English  system  of  jury  trial  would,  in  the  estimation  of  this  enlight- 
ened commentator,  be  shorn  of  its  chief  value,  if  the  right  of  deciding 
upon  the  criminality  of  the  fact  proved  were  wrested  from  the  jurors  . 
and  transferred  to  the  judges.  Without,  at  present,  dwelling  longer 
on  the  reasons  why  jurors  ought  to  possess  the  right,  in  criminal 
trials,  to  resolve  by  their  verdict  both  the  law  and  the  facts  which 
are  embraced  by  the  issue,  I  proceed  to  inquire  more  directly  into  the 
actual  state  of  the  English  and  American  law  on  the  subject. 

The  origin  and  ea|^  history  of  juries  is  involved  in  some  obscurity ; 
though  I  apprehen^ffiere  is  little  doubt,  that  at  their  first  institution, 
the  whole  matter  in  controversy  between  the  litigant  parties  was 
heard  and  passed  upon  by  their  peers  of  the  vicinity,  without  the 
observance  of  any  practical  distinction  between  the  law  and  the 
facts  of  the  case.  But  when,  by  the  progress  of  civilization,  courts 
assumed  a  more  regular  form,  and  controversies  became  complicated 
and  difficult,  questions  of  law,  by  the  introduction  of  special  plead- 
ing, were  withdrawn  from  the  jury,  and  placed  upon  the  record  for 
the  determination  of  the  court.  If  the  pleadings  ended  in  demurrer 
an  issue  of  law  was  formed  for  the  decision  of  the  judges;  if  they 
terminated  in  an  issue  to  the  country,  it  was  to  be  resolved  by  the 
jury.  So,  also,  any  questions  appearing  upon  the  record  on  motion 
in  arrest,  or  placed  there  by  special  verdict,  or  demurrer  to  evidence, 
or  bill  of  exceptions  under  the  statute  of  Westminster  2,  c.  31,  were 
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to  be  adjudged  by  the  court.  The  boundaries  of  the  respective 
provinces  of  courts  and  juries,  as  well  in  civil  as  in  criminal  cases, 
were  anciently  marked  and  distinguished  by  the  character  of  the 
questions,  which  were  thus  placed  upon  the  record.  Neither  branch 
of  the  triers  was  allowed  to  invade  the  province  of  the  other ;  and 
the  right  of  the  jury  to  determine  the  whole  issue  committed  tp  them 
is  bdlieved  to  have  been  as  perfect  as  that  of  the  judges  to  decide  the 
issues  that  were  referred  to  the  court.  The  maxim,  "  ad  questionem 
facti  non  respondent  judices,  ad  questionem  legis  non  respondent 
juratores,"  had  reference  to  the  questions  which  appeared  upon  the 
record  ;  and  the  ancient  meaning  of  it  was,  that  the  questions  of  fact 
thus  raised  should  not  be  answered  by  the  judges,  nor  the  questions 
of  law  by  jurors.  The  doctrine,  that  questions  of  law,  which  might 
incidentally  arise  in  the  determination  of  an  issue  of  fact,  could  be 
separated  from  the  fact  and  left  to  the  decision  of  the  court,  other- 
wise than  by  a  demurrer  to  the  evidence,  or  the  finding  of  a  special 
yerdict,  is  of  comparatively  recent  origin.  It  was  unknown  to  the 
ancient  common  law,  and  has  grown  out  of  the  modern  practice  of 
granting  new  trials  for  a  difference  of  opinion  between  the  court  and 
jury  upon  questions  of  law  arising  on  the  trial,  and  is,  doubtless, 
a  legitimate  consequence  of  the  exercise  of  such  power. 

This  power  of  granting  new  trials  in  civil  actions,  on  the  report  of 
the  judges  of  the  proceedings  at  the  trial,  was  first  exercised  by  the 
Court  of  Common  Pleas  about  the  middle  of  the  seventeeth  century ; 
previous  to  which  time  it  appears  to  have  been  well  understood,  that 
the  jury  were  alone  responsible  for  any  error  of  law  in  their  general 
verdict,  and,  consequently,  had  the  right  to  determine  it  in  conformity 
to  their  own  judgment.  Upon  this  point  the  historical  evidence  ap- 
pears to  be  full  and  complete. 

The  first  authority,  to  which  I  would  refer  in  support  of  this  posi- 
tion, is  the  statute  of  Westminster  2,  ch.  30,  passed  in  the  reign  of 
Edward  I,  a.  d.  1285.  The  statute  is  as  follows,  viz. :  — "  The 
justices  assigned  to  take  assizes  shall  not  compel  the  jurors  to  say 
precisely  whether  il  be  disseisin  or  not,  so  that  they  do  show  the 
truth  of  the  deed,  and  require  aid  of  the  justices  ;  but  if  they,  of  their 
own  head,  are  willing  to  say  that  it  is  disseisin  or  not,  their  verdict 
shall  be  admitted  at  their  own  peril."  *  The  reason  assigned  by 
Lord  Coke  for  the  passage  of  this  statute,  as  would  naturally  be  in- 
ferred from  its  language,  was,  "  that  some  justices  did  rule  over  the 


*  The  clause,  as  recited  in  2  Co.  Inst.  421,  is  in  these  words,  — "  Item  ordinatum 
est,  quod  justiciarii  ad  assisas  capiend'  assignati  non  compellant  juratores  dicere 
precise,  si  sit  disseisina  vel  non,  dummodo  dicere  voluerint  veritatem  facti,  et  petere 
auxilum  justic'.  Sed  si  sponte  velint  dicere,  quod  disseisina  est,  vel  non,  admittatur 
eorum  veredictum  sub  suo  periculo."    And  see  Keb.  K.  46. 
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recognitors  to  give  a  precise  verdict  without  finding  the  special  mat- 
ters ;  "  by  which  they  were  compelled,  whether  they  were  willing  or 
not,  to  take  upon  themselves  the  decision  of  the  whole  issue,  and 
were  thus  made  liable  to  an  attaint  for  a  false  verdict  upon  any  point 
of  law  involved  in  it,  when  they  might  desire  to  refer  such  point  of 
law  to  the  decision  of  the  court.  For  their  relief  against  this  hard- 
ship, the  statute  provided,  that  they  should  not  be  compelled  thus  to 
decide  the  law  against  their  will,  but  might,  if  they  chose,  find  the 
facts  by  a  special  verdict,  and  thus  place  upon  the  record  a  question 
which  should  be  answered  by  the  judges.  2  Co.  Inst.  422.  Lord 
Coke,  in  his  commentary  on  this  statute,  says,  that  it  was  in 
affirmance  of  the  common  law,  and  "that  in  all  actions,  real,  per- 
sonal, and  mixed,  and  upon  all  issues  joined,  general  or  special, 
the  jury  might  find  the  special  matter  of  fact,  pertinent  and  tend- 
ing only  to  the  issue  joined,  and  thereupon  pray  the  action  of  the 
court  for  the  law;  and  this  the  jurors  might  do  at  the  common 
law,  not  only  in  cases  between  party  and  party,  whereof  this  act 
putteth  an  example  of  the  assize,  but  also  in  pleas  of  the  crown  at 
the  king's  suit."  lb.  425.  And  to  the  same  effect  is  Doioman's 
case,  9  Co.  R.  12.  If  it  had  been  supposed,  at  the  time  of  the  passage 
of  this  act,  that  the  directions  of  the  judges,  given  on  the  trial,  in  re- 
gard to  the  law,  were  binding  upon  the  jury,  and  that  they  would 
have  been  excused  from  the  consequences  of  a  false  verdict  by  fol- 
lowing such  directions,  there  would  have  been  no  necessity  for  the 
enactment  of  the  statute ;  for  the  jurors  would  have  been  entirely 
safe  in  their  decisions,  by  taking  care  to  comply  with  the  directions 
of  the  court.  But  such  compliance  not  being  sufficient,  it  was  neces- 
sary for  the  security  of  the  jury  to  provide  that  they  might,  whenever 
they  chose,  put  the  question  of  law  upon  the  record  by  a  special  ver- 
dict, to  be  afterwards  answered  by  the  court. 

Littleton,  who  wrote  two  centuries  after  the  statute  of  Westmin- 
ster 2,  recognizes  the  same  right  of  jurors  to  determine  the  law  in- 
volved in  the  issue  tried  by  them  by  their  general  verdict,  if  they 
chose  to  do  so,  and  points  out  the  same  relief  from  such  responsi- 
bility, whenever  they  desired  to  shun  it.  In  his  Tenures,  after  speak- 
ing of  the  giving  of  a  special  verdict  in  an  assize,  he  says,  section 
368,  "  In  such  case,  where  the  ij^quest  may  give  their  verdict  at  large, 
if  they  will  take  upon  themselves  the  knowledge  of  the  law,  they  may 
give  their  verdict  generally,  as  is  put  in  their  charge ;  as  in  the  case 
aforesaid,  they  may  well  say,  the  lessor  did  not  disseise  the  lessee,  if 
they  will."  This  right  of  the  jury  to  withhold  a  special  verdict,  and 
to  pass  upon  the  whole  matter  in  issue,  is  also  fully  declared  by  Lord 
Coke  a  century  and  a  half  after  Littleton's  time.  In  his  commen- 
tary on  the  foregoing  section  of  Littleton,  Coke  says,  "  Although  the 
jury  if  they  will  take  upon  them  (as  Littleton  here  saith)  the  knowl- 
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edge  of  the  law,  may  give  a  general  verdict,  yet  it  is  dangerous  for 
them  to  do  so,  for,  if  they  do  mistake  the  law,  ihey  run  into  the  danger 
of  an  attaint ;  therefore,  to  find  the  special  matter  is  the  safest  way, 
where  the  case  is  doubtful.     Co.  Lit.  228  b. 

It  seems  evident  from  what  has  already  been  shown,  that  for  a 
period  of  about  350  years,  which  preceded  the  publication  of  Lord 
Coke's  Institutes  in  1628,  it  was  well  understood,  that  the  province 
of  the  judges  did  not  extend  to  the  determination  of  legal  questions, 
which  arose  incidentally  out  of  an  issue  of  fact,  but  that  for  their 
proper  decision  the  jury  were  alone  responsible. 

The  power  of  courts  to  grant  new  trials  in  civil  cases,  for  the  rea- 
son that,  in  their  opinion,  the  verdict  of  the  jury  was  contrary  to  law, 
not  having  been  recognized  until  since  the  days  of  Lord  Coke,  there 
was  not,  previous  to  his  time,  any  mode  of  relief  against  an  erro- 
neous verdict,  except  by  the  proceeding  of  attaint  against  the  jury. 
Slade's  case,  Style,  138 ;  Wood  v.  Gunston,  Style,  466.  By  this 
process,  brought  by  the  party  against  whom  the  verdict  was  rendered, 
and  to  which  the  jurors  were  made  parties,  the  case  was,  in  effect, 
tried  over  again  by  a  jury  of  twenty-four,  and  if  the  verdict  were 
found  false,  it  was  set  aside  and  the  jury  punished.  That  this  falsity 
might  be  found  in  the  decision  of  the  law  as  well  as  of  the  facts  in- 
volved in  their  verdict  is  not  only  necessarily  implied  by  the  language 
of  all  the  authorities  before  quoted,  but  is  directly  affirmed  by  others.- 
Thus,  Chief  Justice  Hobart,  in  1619,  in  Needier' s  case,  Hobart's  R.  227, 
says  :  "  It  will  be  hard  to  acquit  a  jury  that  finds  against  the  laio, 
either  common  or  general  statute  law,  whereof  all  men  are  to  take 
notice,  and  whereupon  verdict  is  to  be  given,  whether  any  evidence 
be  given  to  them  or  not.  As  if  a  feoffment  or  devise  were  made  to 
one  in  perpetuum,  and  the  jury  should  find  cross  either  an  estate  for 
life,  or  in  fee  simple,  against  the  law,  they  should  be  subject  to  an 
attaint,  though  no  man  informed  them  what  the  law  was  in  that 
case."  This  is  clearly  to  the  point,  that  the  jury  were  liable  to  an 
attaint  for  error  in  deciding  the  law  involved  in  their  general  verdict. 
Nor  were  they  protected  from  an  attaint  by  following  the  instruc- 
tions of  the  judges  in  regard  to  the  law,  if  the  instructions  turned 
out  to  be  erroneous.  This  is  distinctly  laid  down  by  Chief  Justice 
Vaughan  in  BusheWs  case,  as  follows  :  "  Finding  against  or  follow- 
ing the  direction  of  the  court  barely  will  not  bar  an  attaint,  but  in 
some  case  the  judge  being  demanded  by  and  declaring  to  the  jury 
what  is  the  law,  though  he  declare  it  erroneously  and  they  find 
accordingly,  this  may  excuse  the  jury  from  the  forfeitures  ;  for  though 
their  verdict  be  false,  yet  it  is  not  corrupt ;  but  the  judgment  is  to  be 
reversed,  however,  upon  the  attaint ;  for  a  man  loseth  not  his  rights 
by  the  judge's  mistake  of  the  law."     Vaughan's  R.  145.     So,  also,  if 
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the  jury  disregarded  the  directions  of  the  judge,  they  were  not  liable 
to  an  attaint  if  they  determined  the  matter  of  law  correctly.  Para- 
morels  case,  Dyer,  301. 

But  that  questions  of  law  involved  in  an  issue  of  fact  were  not 
anciently  treated  as  questions  to  be  answered  by  the  judges,  is  fur- 
ther shown  by  the  fact,  that  bills  of  exceptions  would  not  lie  for  mis- 
direction of  the  judges  to  the  jury  in  point  of  law,  while  the  process 
of  attaint  continued  in  use,  and  for  the  very  reason,  that  the  jury 
were  responsible  for  the  correct  decision  of  such  points  of  law  upon 
that  process.     This  fully  appears  from  the  case  of  Chichester  v.  Phil- 
lips, in  Sir  Thomas  Raymond's  Reports,  404,  decided  in  1680.     In 
that  case,  which  was  ejectment,  the  defendant  having  introduced  a 
will  duly  proved  in  the  Ecclesiastical  Court,  and  insisted  that  the 
probate  was  conclusive  proof  of  its  execution,  the  court  declined  so 
to  direct  the  jury,  but  left  it  to  them  to  find  the  fact  upon  that  and 
other  evidence.     The  jury  having  found  against  the  will,  and  a  bill 
of  exceptions  being  allowed,  a  writ  of  error  was  brought  in  the  King's 
Bench,  when  the  judgment  below  was  affirmed,  — nol  because  the 
court  had  instructed  the  jury  correctly,  but,  in  the  language  of  the 
reporter,  "  because,  though  the  evidence  be  conclusive,  yet  the  jury 
may  hazard  an  attaint,  if  they  will."     See,  also,  2  Jones,  146,  and 
Buller's  N.  P.  316.     There  would  then  seem  to  be  no  doubt,  that  it 
was  anciently  admitted  to  be  the  proper  province  of  the  jury  in  civil 
cases,  to  decide  in  conformity  to  their  own  judgment  all  questions, 
whether  of  law  or  fact,  which  were  embraced  in  the  issue  committed 
to  their  charge.     And  this  result  of  the  authorities  necessarily  dis- 
poses of  the  argument  against  the  right  of  juries,  drawn  from  the 
maxim,  ad  questionem  facli  non  respondent  judices,  ad  questionem  legis 
non  respondent  juratores,  inasmuch  as  it  shows,  that  the  maxim  must 
have  been  understood  to  have  reference  alone  to  the  questions,  either 
of  law  or  fact,  as  they  stood  upon  the  record. 

The  jurors,  being  anciently  under  no  legal  responsibility  to  the 
iudges  for  the  correctness  of  their  decisions,  either  of  the  law  or  the 
facts  of  the  case,  might  properly  exercise  their  own  discretion  In  their 
determination.  But  since  motions  for  new  trials  and  bills  of  excep- 
tions have  been  substituted  for  the  process  of  attaint,  and  courts  have 
come  to  set  aside  verdicts,  because  the  jury  disregard  the  opinion  of 
the  iudge  upon  questions  of  law  embraced  by  the  issue,  and  for  mis- 
direction of  the  judge,  juries  have  been  placed  in  a  new  relation  to 
the  iudges.  The  court,  by  the  modern  practice,  having  power  to 
revii  the  decisions  of  juries,  and  to  order  new  trials  for  their  neglect 
to  follow  the  directions  of  the  judge  upon  matters  of  law,  it  has  con- 
seauently  become  their  legal  duty  to  comply  with  such  directions. 
And  the  court,'and  not  the  jury,  may  now  be  properly  considered  as 


LEADING  CRIMINAL  CASES.  399 

Jury  —  Judges  of  the  Law  in  Criminal  Cases. 

the  judges  of  the  law  involved  iti  an  issue  of  fact  in  civil  cases,  though 
it  was  formerly  otherwise. 

Having  shown  that  it  was  the  proper  province  of  the  jury,  by  the 
ancient  common  law,  to  determine,  according  to  their  own  judgment, 
the  whole  issue  committed  to  their  charge  in  civil  cases,  it  cannot 
well  be  contended,  that  their  authority  could  be  less  extensive  in 
criminal  trials.  Indeed,  if  the  common  law  had  originally  limited 
the  power  of  juries  in  civil  suits  to  the  decision  of  the  facts,  and  had 
placed  them  under  the  direction  of  the  court  in  regard  to  the  law 
connected  with  the  facts,  it  might  still  be  claimed  with  entire  confi- 
dence, that  no  such  limitation  had  been  imposed  in  prosecutions  for 
crimes.  There  are  several  important  distinctions  between  civil 
actions  and  criminal  prosecutions,  which  indicate  very  decisively, 
that  whatever  our  English  ancestors  might  have  considered  the 
power  of  judges  over  questions  of  law,  embraced  in  the  issue  to  the 
jury  in  the  former,  they  must  have  contemplated  their  entire  inde- 
pendence of  the  judges  in  the  latter. 

In  the  first  place,  there  is  a  marked  and  important  distinction  be- 
tween prosecutions  for  crimes  and  civil  suits,  in  the  authority  by 
which  they  might  be  instituted.  Any  subject  was  at  full  liberty,  at 
his  own  pleasure,  to  commence  his  action  against  a  party,  who  he 
conceived  had  injured  him  in  his  person  or  property,  and  might  freely 
prosecute  his  suit  to  final  judgment  and  execution.  But  the  king, 
with  the  aid  of  all  the  judges  in  the  realm,  could  not  put  an  individ- 
ual on  trial  for  a  capital  offence,  without  first  obtaining  the  consent 
of  the  people  of  the  county  assembled  to  pass  upon  the  case  as  a 
grand  jury.  And  if,  previous  to  their  investigation  of  the  case,  the 
supposed  offender  had  been  arrested  or  committed  to  gaol,  their 
refusal  to  countenance  the  prosecution  would  at  once  release  him 
from  imprisonment.  After  providing  so  fully  for  the  consent  of  the 
peers  of  the  subject  to  the  very  institution  of  a  criminal  prosecution 
against  him,  it  cannot  well  be  conceived,  that  the  jealous  framers  of 
the  common  law  would  have  immediately  withdrawn  its  protection 
from  him  and  transferred  the  power  of  determining  his  guilt  or  inno- 
cence to  the  servants  to  the  crown.  It  may  be  here  remarked,  that 
this  restriction  on  the  very  commencement  of  a  criminal  prosecution 
has  been  deemed  so  essential  to  the  liberty  of  the  citizen  in  this 
country,  that  a  provision  has  been  incorporated  into  the  Constitution 
of  the  United  States,  and  into  the  Constitutions  of  most  of  the  indi- 
vidual States,  "that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  but  upon  the  presentment  of  a  grand 
jury." 

Again  ;  the  rules  of  pleading,  which  were  anciently  adopted,  were 
designed  to  separate  the  law  from  the  facts,  wherever  it  was  deemed 
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practicable,  for  the  purpose  of  submitting  the  former  to  the  judgment 
of  the  court,  and  leaving  the  latter  to  the  determination  of  the  jury. 
In  civil  actions,  if  the  defendant  could  not  deny  the  facts  on  which 
the  suit  was  founded,  he  was  obliged  to  place  his  defence  upon  the 
record  by  special  plea,  which  pleading  usually  ended  in  demurrer, 
forming  an  issue  of  law  for  the  decision  of  the  court.  If  the  defend- 
ant in  such  case  pleaded  the  general  issue,  the  court  would  at  once 
exclude  his  evidence,  so  that  no  power  whatever  was  given  to  the 
jury  to  pass  upon  his  defence.  Under  the  ancient  practice,  in  the 
old  actions  of  debt,  detinue,  covenant,  trespass,  and  replevin,  a  large 
portion  of  the  questions  arising  in  litigated  suits  were  thus  with- 
drawn from  the  action  of  the  jury  and  submitted  to  the  determination 
of  the  judges.  But  in  criminal  prosecutions  the  accused  was  never 
compelled  to  take  his  defence  from  the  jury  and  submit  it  to  the 
court  by  special  justification,  but  might  always  put  himself  on  the 
country  for  his  general  deliverance.  It  will  be  difficult,  I  think,  to 
find  a  reason,  why  the  rules  of  pleading,  which  were  adopted  in  civil 
actions,  were  not  extended  to  criminal  prosecutions,  unless  it  be  in 
the  design  of  the  founders  of  the  common  law,  that  the  right  of  pass- 
ing upon  the  criminality  of  the  fact,  as  well  as  upon  the  fact  itself, 
involved  in  the  general  plea  of  not  guilty,  should,  for  the  safety  of 
the  subject,  be  withheld  from  the  judges,  for  the  determination  of  the 

In  the  third  place,  the  contrast  between  civil  actions  and  prosecu- 
tions for  crimes  is  most  distinct  and  striking  in  the  conclusive  opera- 
tion of  the  verdict  in  criminal  cases.  However  the  court  may  dis- 
approve of  a  verdict  of  acquittal,  they  have  no  power,  as  in  civil 
suits,  to  award  a  new  trial.  The  security  of  the  jury  from  all  con- 
sequences in  giving  it  is  also  full  and  complete.  No  earthly  tribunal 
can  revise  their  verdict,  or  call  them  to  account  for  rendering  it. 
That,  after  a  verdict  of  not  guilty  in  a  criminal  proceeding  there  ex- 
ists no  power  to  put  the  party  again  on  trial  for  the  same  offence,  is 
a  doctrine  too  well  understood  to  require  to  be  sustained  by  author- 
ities. The  jury  are  also  exempt  from  all  questions  in  regard  to  its 
propriety.  The  process  of  attaint,  the  remedy  for  a  false  verdict  in 
civil  cases,  was  never  extended  to  verdicts  in  prosecutions  for  crimes. 
This,  though  there  are  some  dicta  to  the  contrary,  was  admitted  to  be 
the  law  by  Lord  Mansfield  at  the  hearing  of  the  Dean  of  St.  Asaph's 
case,  and  is,  indeed,  established  by  authority  beyond  doubt  or  ques- 
tion. BushelVs  case,  Vaughan's  R.  146 ;  Trials  per  Pais,  274 :  1 
Chit.  Cr.  Law,  529,  and  cases  there  cited. 

That  attempts  were  made  from  time  to  time,  and  at  various 
periods,  by  English  judges,  to  encroach  upon  the  rights  of  jurors  to 
determine,  in  criminal  proceedings,  the  whole  issue  committed  to 
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their  charge,  is  undoubtedly  true.  The  attempts  were,  however, 
resisted,  and  the  contest,  carried  on  by  the  judges  on  the  one  side 
and  the  people  on  the  other,  constitutes  a  part,  and  not  an  unimpor- 
tant one,  of  the  great  struggle  between  the  prerogative  of  the  crown 
and  the  freedom  of  the  subject,  which  was  protracted  for  so  long  a 
period  in  England,  and  which  eventually  terminated  in  the  practical 
triumph  of  the  latter.  Some  notice  of  the  most  prominent  efforts  of 
English  judges  to  coerce  and  control  the  verdicts  of  jurors  in  criminal 
trials,  and  of  the  manner  in  which  they  were  resisted,  will,  perhaps, 
serve  to  throw  some  light  on  the  question  involved  in  the  present 
case. 

The  first  attempts  to  compel  jurors  to  give  verdicts  in  conformity 
to  the  wishes  of  the  judges  were  by  fining  and  imprisoning  them. 
In  1554,  Sir  Nicholas  Throckmorton  was  tried  for  high  treason  before 
a  Court  of  High  Commission,  Bromley,  chief  justice  of  England, 
presiding,  and  found  not  guilty  against  the  charge  of  the  court.  Be- 
fore the  jury  separated,  they  were  sent  by  the  chief  justice  to  prison, 
where  they  remained  several  months,  when  they  were  released  upon 
the  payment  of  enormous  fines,  by  which  most  of  them  were  ruined. 
State  Trials,  901.  In  the  despotic  reign  of  Philip  and  Mary,  there 
could  be  no  redress  for  this  arbitrary  act  of  oppression.  In  the  time 
of  Elizabeth,  A.  D.  1602,  there  appears  to  have  been  another  instance 
of  a  jury  being  fined  and  imprisoned  for  giving  a  verdict  of  not  guilty, 
on  an  indictment  of  murder  against  the  charge  of  the  court,  and,  so 
far  as  any  thing  is  known,  the  injury  remained  without  redress. 
Yelverton's  R.  23. 

During  the  succeeding  reigns  of  the  first  James  and  Charles,  the 
Court  of  Star  Chamber,  which  consisted  of  privy  councillors  with 
two  common-law  judges,  was  in  active  operation,  and  drew  within 
its  jurisdiction  complaints  for  libels,  and  sedition,  and  all  offences 
against  the  government  which  were  not  punishable  capitally.  By 
the  imposition  of  enormous  fines,  and  the  infliction  of  barbarous  and 
ignominious  punishments,  through  the  instrumentality  of  this  court, 
the  crown  was  generally  enabled  to  disgrace  and  ruin  whoever  it 
chose  to  assail,  without  calling  upon  jurors  in  the  common-law  courts 
to  aid  by  their  verdicts  in  bringing  them  to  the  block  or  the  gallows. 
But  when  that  arbitrary  and  odious  tribunal  was,  in  1641,  abolished 
by  the  Long  Parliament,  it  became  necessary  for  the  government  to 
resort  again  to  the  ordinary  tribunals  for  the  punishment  of  crimes, 
either  real  or  pretended.  The  rights  of  jurors  had  by  this  time  come 
to  be  pretty  well  understood,  though  they  were  not  yet  fully  acknowl- 
edged by  the  ruling  authority,  whether  it  might  be  king  or  common- 
wealth. In  1649,  a  few  months  after  the  execution  of  King  Charles, 
Lieut.  Colonel  Lilburne  was  indicted  for  high  treason  against  "  the 
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government  by  Parliament,  without  King  or  House  of  Lords  ; "  and 
on  his  trial  he  argued  to  the  jury,  and  read  from  Lord  Coke's  Insti- 
tutes, to  show  that  they  were  the  judges  of  the  law  as  well  as  the 
fact,  and  the  jury  acquittecj  him,  against  the  charge  of  all  the  judges, 
who  were  clear  for  a  conviction.  The  Parliament,  having  failed  to 
convict,  passed  a  special  act,  banishing  him  by  name,  and  declaring 
that  his  return  to  England  should  be  deemed  felony,  for  which  he 
should,  on  conviction,  suffer  death.  He  did  return,  and  in  1653  was 
tried  at  the  Old  Bailey  for  felony,  against  the  act  by  which  he  had 
been  banished.  A  copy  of  the  act  of  Parliament,  duly  certified,  was 
produced,  and  Lilburne,  who  was  in  court,  was  fully  proved  to  be 
the  person  named  in  it.  The  jury,  however,  against  the  charge  of 
the  court,  held  the  act,  under  which  he  was  prosecuted,  to  be  illegal, 
and  found  him  not  guilty.  They  were  afterwards  severally  called 
before  the  council  of  state  and  questioned  in  regard  to  their  verdict, 
and  their  answers  indicate  a  decided  and  manly  determination  to 
maintain  their  independence  as  jurors  and  freemen.  The  answer  of 
one  of  them,  as  entered  on  the  minutes  of  the  council,  will  serve  as 
a  specimen  of  the  whole.  It  is  as  follows :  "  Michael  Rayner  being 
asked,  whether  Mr.  Scobel,  clerk  of  the  house,  did  not  give  evidence 
that  Lieut.-Colonel  John  Lilburne,  at  the  bar,  was  the  very  Lilburne 
against  whom  the  act  was  made  ?  He  said,  he  did  give  that  evi- 
dence, and  that  he  did  believe  he  said  true,  and  that  the  copy  of  the 
act  of  Parliament  produced,  was  a  true  copy."  But  saith,  "  that  he  . 
and  the  rest  of  the  jury  took  themselves  to  be  judges  of  matter  of 
law  as  well  as  of  matter  of  fact ;  although  he  confessed  that  the 
bench  did  say  they  were  only  judges  of  the  fact."  2  Hargrave's 
State  Trials,  79,  80. 

In  the  reign  of  Charles  the  Second,  Kelynge,  chief  justice  of  the 
King's  Bench,  a  pliant  instrument  of  the  crown,  fined  Sir  Henry 
Wyndham  and  eleven  others  of  a  grand  jury,  because  they  would 
not  find  a  bill  of  indictment  for  murder,  telling  them  that  the  man 
having  died  at  the  hand  of  the  party,  it  was  their  duty  to  find  the 
bill,  it  being  mtltter  of  law  for  the  court  whether  it  was  murder  or  in 
self-defence.  He  also  fined  a  petit  jury,  who  refused  to  convict  a 
party  on  an  indictment  under  the  conventicle  act,  and  the  next  year 
imposed  a  fine  upon  another  jury,  who  declined  to  follow  his  direc- 
tions upon  a  matter  of  law.  His  own  account  of  the  latter  case,  as 
given  in  his  reports,  page  50,  is  as  follows :  "  Hood  was  indicted 
for  the  murder  of  Newman,  and  upon  the  evidence  it  appeared  that 
he  killed  him  without  any  provocation,  and  thereupon  I  [Kelynge] 
directed  the  jury  that  it  was  murder,  for  the  law  in  that  case  intended 
malice,  and  I  told  them  they  were  the  judges  of  the  matter  of  fact, 
namely,  whether  Newman  died  by  the  hand  of  Hood  ;  but  whether 
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it  was  murder  or  manslaughter,  that  was  matter  of  law,  in  which 
they  were  to  observe  the  directions  of  the  court.  But  notwithstand- 
ing, they  would  find  it  only  manslaughter ;  whereupon  I  took  the 
verdict  and  fined  the  jury,  of  which  John  Goldwier  was  foreman,  £5 
apiece."  These  illegal  acts  of  the  chief  justice  having  (in  December, 
1667)  been  brought  to  the  notice  of  Parliament,  witnesses  were  ex- 
amined, and  he  was  heard  in  his  defence,  and  the  grand  committee 
of  justice  reported  to  the  House  of  Commons,  that  the  proceedings 
of  the  lord  chief  justice  in  these  cases  were  "  innovations  in  the  trial 
of  men  for  their  lives  and  liberties,  and  that  he  had  used  an  arbitrary 
and  illegal  power,  which  was  of  dangerous  consequence  to  the  lives 
and  liberties  of  the  people  of  England."  The  committee  also  recom- 
mended that  "  the  lord  chief  justice  be  brought  to  trial,  in  order  to 
condign  punishment,  in  such  manner  as  the  house  should  judge  most 
fit  and  requisite."  But  he  having  petitioned  to  be  heard  at  the  bar 
of  the  house,  and  there  making  an  abject  submission,  the  matter,  by 
the  intercession  of  his  friends,  was  suffered  to  drop  without  being 
further  prosecuted.     6  State  Trials,  992, 1019. 

Only  one  other  attempt  to  control  the  decisions  of  jurors  by  pun- 
ishing them  for  unsatisfactory  verdicts,  will  be  mentioned.  In  1670, 
the  famous  William  Penn,  together  with  William  Mead,  were  tried 
at  the  Old  Bailey  before  a  court  of  oyer  and  terminer,  the  Recorder 
of  London  presiding,  for  a  breach  of  the  peace,  in  being  concerned 
in  a  tumultuous  and  unlawful  assembly.  The  proof  was,  that  some 
two  or  three  hundred  persons  had  peaceably  and  quietly  met  in 
Grace  street,  London,  and  listened  to  the  preaching  of  Penn.  Penn 
contended,  that  there  had  been  no  breach  of  the  peace ;  that  the 
assembly  was  lawful ;  and  he  read  from  Lord  Coke  to  the  jury  in 
support  of  his  position.  The  court  charged  strongly  and  bitterly 
against  the  prisoners ;  but  the  jury  disregarded  the  charge  and  re- 
turned a  verdict  of  not  guilty.  There  were  no  disputed  facts,  and 
there  can  be  no  doubt  the  jury  decided  the  law  correctly.  The  court, 
however,  were  in  great  fury  with  the  jury,  and  immediately  fined 
them  forty  marks  each,  and  committed  them  to  Newgate.  Edward 
Bushell,  one  of  the  jurors,  with  a  similar  resolution  to  that  of  John 
Hampden  in  regard  to  the  ship-money,  refused  to  obtain  his  release 
by  paying  his  fine,  and  brought  his  writ  of  habeas  corpus  to  the 
Court  of  Common  Pleas.  It  being  returned  upon  the  writ,  that,  being 
one  of  the  jury,  Bushell  had  acquitted  Penn  and  Mead  against  evi- 
dence, and  also  «  contrary  to  the  direction  of  the  court  in  matter  of 
law,"  the  question  of  the  power  of  the  court  to  control  their  verdict 
upon  the  matter  of  law  was  distinctly  raised.  The  case  was  argued 
before  eleven  of  the  twelve  judges,  and  their  judgment  was  delivered 
by  Chief  Justice  Vaughan,  denying  any  such  power  of  control  in  the 
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court,  and  vindicating  the  right  of  the  jury  to  determine  both  the  law 
and  the  fact  by  their  general  verdict ;  and  Bushell  was  thereupon 
discharged.     Vaughan's  R.  135-158. 

I  am  not  aware  that  the  independence  of  juries,  thus  sanctioned 
by  the  judgment  in  BusheU's  case,  has  ever  since  been  practically 
invaded,  except  in  prosecutions  for  libel.  Even  in  that  class  of  pros- 
ecutions, the  whole  question  of  the  guilt  or  innocence  of  the  accused 
appears  to  have  been  submitted  to  the  jury  for  a  period  of  over  fifty 
years  after  that  decision.  Among  the  inst.ances  in  which  this  was 
done,  was  the  trial  of  Thompson,  in  1682 ;  of  the  seven  Bishops,  in 
1688,  and  of  Tutchin,  before  Chief  Justice  Holt,  in  1704.  But,  dur- 
ing the  reign  of  George  the  Second,  it  began  to  be  argued  by  some 
of  the  judges  at  nisi  prius,  that  whenever  the  law  could  by  any  means 
be  separated  from  the  facts,  in  criminal  trials,  it  should  be  determined 
by  the  court;  that  it  could  be  thus  separated  in  prosecutions  for 
libels,  because  the  libel  was  set  forth  in  the  information  ;  and  whether 
the  matter  charged  to  have  been  published  was  really  libellous  or  not, 
was  matter  of  law  for  the  determination  of  the  court.  It  was  accord- 
ingly held,  that  the  only  questions  to  be  submitted  to  the  jury,  were 
the  fact  of  publication,  and  the  truth  of  the  inuendoes  set  forth  in 
the  information.  Upon  proof  of  these,  the  jury  were  required  to  ren- 
der a  verdict  of  guilty ;  leaving  the  question  whether  the  publication 
was  a  crime  or  not  for  the  subsequent  decision  of  the  court.  2  Star- 
kie  on  Slander,  chap.  xvi.  This  doctrine,  which  withdrew  from  the 
jury  the  whole  question  of  the  criminality  of  the  publication,  if  it 
could  have  been  firmly  established,  would  have  placed  in  the  hands 
of  the  judges  substantially  the  same  power  over  political  discussions, 
that  had  been  so  odiously  exercised  by  the  long  suppressed  Court  of 
Star  Chamber.  It  was  adopted  by  Lord  Mansfield  soon  after  he 
took  his  seat  on  the  King's  Bench,  and  was  followed  by  him  in  the 
trials  of  Woodfall  and  others  ;  by  Mr.  Justice  BuUer  in  the  Dean  of 
St.  Asaph's  case  ;  and  on  a  motion  for  a  new  trial  in  the  latter  case, 
it  was,  in  1785,  declared  to  be  the  law,  by  the  unanimous  decision 
of  the  King's  Bench.     Rex  v.  Dean  of  St.  Asaph,  3  Term  R.  429. 

This  doctrine  of  the  King's  Bench  did  not,  however,  meet  the 
approbation  of  all  the  judges  in  Westminster  Hall,  and  it  was  earn- 
estly and  vehemently  opposed  by  most  of  the  leading  members  of  the 
profession,  who,  when  employed  for  defendants,  appealed  from  the 
judge  to  the  jury  in  regard  to  their  constitutional  rights,  and,  in  many 
instances,  were  successful  in  cases  where,  if  the  whole  matter  had 
been  left  to  the  jury,  verdicts  of  guilty  would  probably  have  been 
obtained.  This  struggle  against  the  alleged  judicial  invasion  of  the 
independence  of  juries  continued  from  the  time  of  Woodfall's  trial, 
in  1770,  till  1792,  when  the  nation  being  thoroughly  roused,  the  sub- 
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ject  was  taken  up  in  Parliament,  and  Mr.  Fox's  famous  libel  act 
passed,  by  which  trials  for  libels  were  placed  upon  a  like  footing  with 
other  criminal  prosecutions.  Parliament  refused  to  recognize  the 
decision  of  the  King's  Bench  as  ever  having  been  the  law  of  the  land, 
the  preamble  of  the  act  declaring,  that  "  whereas  doubts  have  arisen  " 
as  to  the  competency  of  jurors  in  prosecutions  for  libels  "  to  give 
their  verdict  upon  the  whole  matter  in  issue,"  therefore,  it  was 
enacted  that  the  jury  might  give  such  verdict,  &c. 

This  controversy  in  regard  to  the  rights  of  jurors  was  the  occasion 
of  the  well-known  attack  of  Junius  upon  Lord  Mansfield,  which,  so 
far  as  it  imputed  corrupt  motives  to  that  distinguished  and  venerated 
magistrate,  was  unquestionably  unfounded  and  unjust.  Lord  Mans- 
field was,  doubtless,  sincere.in  the  belief,  that  such  a  doctrine,  which 
had  been  acted  upon  by  other  judges  previous  to  his  time,  was  essen- 
tial to  the  preservation  of  order  and  good  government  against  sedition 
and  licentiousness.  It  is  difficult,  however,  to  free  him  from  the 
suspicion  of  partiality  of  feeling  in  this  matter.  He  appears  to  have 
been  a  member  of  the  cabinet  when  the  prosecutions  for  libels  against 
Wilkes,  and  also  that  against  Woodfall,  which  he  afterwards  tried, 
were  resolved  upon,  though  it  cannot  well  be  supposed  he  would 
have  participated  in  the  deliberations  in  regard  to  them.  After  he 
ceased  to  be  a  member  of  the  cabinet  council,  he  long  exerted  great 
influence  with  the  ministry,  and  was  relied  upon  by  them  to  defend 
their  measures  in  the  House  of  Lords,  which  he  often  did  with  con- 
summate skill  and  ability.  Unless  he  is  to  be  considered  as  exalted 
entirely  above  the  common  frailties  of  human  nature,  it  is  scarcely 
conceivable,  that  he  could  have  been  entirely  impartial  in  prosecu- 
tions, instituted  and  maintained  by  an  administration  with  which  he 
was  so  intimately  connected.  He  would  seem,  indeed,  to  have  been 
one  of  that  very  class  of  judges,  against  the  effects  of  whose  bias  in 
favor  of  the  government  the  independence  of  jurors  inmatters  of 
law,  as  well  as  of  fact,  was  originally  designed  to  guard.  It  may  be 
added,  that,  though  the  opinion  of  Lord  Mansfield,  in  the  Dean  of 
St.  Asaph's  case,  is  ingenious  and  able,  as  is  every  thing  that  ema- 
nated from  his  powerful  mind,  yet  it  is  nevertheless  unsatisfactory. 
The  intention  with  which  the  act  is  done  must  be  an  ingredient  of 
every  crime,  and  is,  necessarily,  a  question  of  fact.  By  the  rule  adop- 
ted by  the  King's  Bench,  it  is  manifest,  that  the  question  of  intent 
was  withdrawn  from  the  jury,  and  transferred  to  the  court.  To  this 
extent,  at  least,  the  decision  cannot  be  sustained  by  argument.' 


1  Note  by  Hall,  J.  One  of  the  principal  authorities  relied  upon  by  Lord  Mans- 
field, in  this  case,  was  a  ballad,  stated  to  have  been  written  by  Mr.  Pulteney,  who  was 
one  of  the  supporters  of  the  Craftsman,  upon  the  occasion  of  the  acquittal  of  the 
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The  libel  act  eventually  passed  the  House  of  Commons  without  a 
division,  and  met  with  but  a  feeble  opposition  in  the  House  of  Lords. 
It  was  advocated  in  both  houses  on  the  ground  that  juries,  in  crim- 
inal trials,  had  the  constitutional  right  to  pass  upon  the  whole  issue, 
the  law  as  well  as  the  facts,  and  that  this  right,  having  been  im- 
properly invaded,  ought  to  be  restored  to  its  former  footing.  29  Par. 
Hist.  577,  741,  1404.  Mr.  Worthington,  in  his  treatise  on  the  Power 
of  Juries,  although  he  endeavors  to  maintain  the  general  authority  of 
judges  to  direct  them  in  matters  of  law,  admits  that  in  cases  of  libel, 
"  The  extraordinary  right  to  decide  the  law  has  been,  by  the  legis- 
lature, expressly  committed  to  juries  ; "  p.  196.  Now,  the  language 
in  which  this  right  has  thus  been,  as  Mr.  W.  says,  expressly  com- 
mitted to  juries,  is  found  in  the  first  section  of  the  act,  and  is  simply, 
"  That  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue."  It  is,  un- 
doubtedly, true,  that  this  does  admit  the  right  in  the  jury  to  decide 
the  law  as  well  as  the  fact  involved  in  the  issue ;  but  it  is  precisely 
the  same  authority,  that  has  always  belonged  to  jurors  in  all  other 
criminal  trials,  and  has  been  exercised  without  question  or  objection 
ever  since  the  judgment  in  BusheWs  case.  Hov7  the  permission  given 
to  the  jury  in  the  libel  act  to  pass  upon  the  whole  rnatter  in  issue  can 
confer  the  power  to  judge  of  the  law  embraced  in  it,  and  the  same 
permission  which  has  always  been  given  by  the  common  law  can  be 
construed  to  withhold  it,  is  to  me  incomprehensible.  I  apprehend^ 
the  same  authority  to  decide  upon  all  matters  in  the  issue  exists  in 
both  cases. 

In  this  country  the  decisions  of  judges  and  the  opinion-  of  jurists 
and  statesmen  have  been,  until  a  very  recent  pejriod,  quite  uniform  in 
favor  of  the  independence  of  juries  in  criminal  trials.     On  the  trial  of 

publisher  of  that  paper  by  a  jury,  in  a  prosecution  conducted  by  Sir  Philip  Yorke, 
Attorney-General,  about  the  year  1732.  The  object  of  Lord  Mansfield  was  to  show, 
that  even  the  opposition  to  the  administration,  at  that  time,  of  which  Mr.  Pulteney 
■was  the  leader,  concurred  with  the  government,  that  the  jury,  in  prosecutions  for 
libel,  had  nothing  to  do  with  questions  of  law.  The  stanza  from  the  ballad,  as  quoted 
by  Lord  Mansfield,  was  as  follows : 

"  Sir  Philip  well  knows,  that  his  inuendoes 
No  longer  will  serve  him  in  verse  or  in  prose, 
For  twelve  honest  men  have  decided  the  cause. 
Who  are  judges  of  facts,  but  not  judges  of  laws." 
It  turns  but,  however,  that  Lord  Mansfield's  recollection  of  the  ballad  was  erroneous, 
and  that,  as  originally  published,  it  was  an  authority  on  the  other  side  of  the  question, 
the  two  last  lines  being : 

"  For  twelve  honest  men  have  decided  the  cause. 
Who  are  judges  alike  of  ihe  facts  and  the  laws." 

29  Par.  Hist.  582.    5  Campb.  Ld.  Chan.  50.    G  lb.  345. 
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Henfield,  for  illegal  privateering,  before  Judges  Wilson  and  Iredell, 
of  the  United  States  Supreme  Court  at  Philadelphia,  in  1793,  Judge 
Wilson  charged  the  jury,  that  they,  in  their  general  verdict,  must  de- 
cide both  the  law  and  the  facts.  Wharton's  State  Trials,  88.  Judge 
Wilson  had,  previously,  in  a  course  of  law  lectures,  delivered  in  the 
College  of  Philadelphia,  maintained  by  argument  and  authority  this 
right  of  juries  in  all  criminal  trials.  2  Wilson's  Works,  366-375. 
The  Sedition  Act  of  1798  furnishes  the  very  strongest  evidence  of 
the  sense  of  the  profession,  as  well  as  of  the  people  of  this  country  at 
that  time,  upon  this  question.  That  act  prescribed  a. punishment  for 
libels  on  the  government  of  the  United  States  and  its  officers,  and 
after  providing,  that  the  accused  might  give  the  truth  of  the  libel  in 
evidence,  declared,  that  "  the  jury  who  should  try  the  cause  should 
have  a  right  to  determine  the  law  and  the  fact,  as  in  other  cases  ;"  the 
words,  "  as  in  other  cases,"  being  a  direct  reference  to  a  right,  the 
existence  of  which  was  understood  to  be  sufficiently  well  known  to 
form  a  general  rule  of  action.  Judge  Chase,  of  the  United  States 
Supreme  Court,  on  the  trial  of  Fries  for  treason,  in  May,  1800,  charged 
the  jury,  that  "  it  was  the  duty  of  the  court,  in  that  and  all  criminal 
cases,  to  state  to  the  jury  their  opinion  of  the  law  arising  on  the  facts; 
but  that  the  jury  were  to  decide  in  that,  and  in  all  criminal' cases, 
both  the  law  and  the  facts,  on  their  consideration  of  the  whole  case." 
Chase's  trial,  by  Evans,  Appx.  12,  45.  This  opinion  of  Judge  Chase 
is  entitled  to  the  more  weight,  from  his  well  known  bias  in  favor  of 
the  government  in  State  prosecutions,  for  the  undue  manifestation  of 
which  bias,  on  this  very  trial,  he  was  afterwards  impeached  before  the 
Senate.  On  the  trial  of  the  impeachment,  which  took  place  in  1804, 
Mr.  Tilghman,  an  eminent  attorney  of  Pennsylvania,  testified,  on  be- 
ing inquired  of,  "  that  the  usual  practice  in  the  couvts  in  which  he  had 
been,  was  for  the  court  to  permit  the  counsel  on  both  sides  to  argue 
the  law  to  the  jury  at  length,"  and  after  they  finished,  for  the  court 
to  charge,  and  that  "  they  generally  informed  them  what,  in  the 
opinion  of  the  court,  was  the  law,  but  that  the  jury  were  the  judges 
of  the  law  and  the  fact"  Chase's  trial,  27.  And  this  right  of  the 
jury,  though  the  question  in  regard  to  it  did  not  directly  arise  on  the 
trial  of  the  impeachment,  appears  to  have  been  generally  understood 
by  the  managers  and  counsel  to  be  the  settled  law.  lb.  101,  109, 
182,  242,  247. 

On  the  trial  of  William  S.  Smith,  before  the  District  Court  of  the 
United  States,  at  New  York,  in  1806,  for  being  concerned  in  a  mil- 
itary enterprise  against  the  Spanish  American  provinces.  Judge  Tal- 
madge  charged  the  jury,  that  it  was  a  well-settled  rule  of  law,  tfcat 
the  right  appertained  to  them  to  decide  the  law  as  well  as  the  facts, 
in  criminal  prosecutions,  "  but  that  the  jury  were  not,  therefore,  above 
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the  law;  and  that,  in  executing  the  right,  they  attached  to  them- 
selves the  character  of  judges,  and  as  such,  were  as  much  bound  by 
the  rules  of  legal  decision  as  those  who  presided  over  the  bench." 
Trial  of  Smith  and  Ogden,  236.  On  the  trial  of  "Wilson  and  Porter, 
in  1830,  for  robbing  the  mail,  Judge  Baldwin,  of  the  Supreme  Court 
of  the  United  States,  after  stating  to  the  jury  what  he  conceived  the 
law  applicable  to  the  case  to  be,  addressed  them  as  follows  :  —  "  We 
have  stated  to  you  the  law  of  this  case,  under  the  solemn  duties  and 
obligations  imposed  on  us,  under  the  clear  conviction  that  in  doing 
so  we  have  presented  to  you  the  true  test,  by  which  you  will  apply 
the  evidence  to  the  case  ;  but  you  will  distinctly  understand,  that  you 
are  the  judges  both  of  the  law  and  the  fact  in  a  criminal  case,  and 
are  not  bound  by  the  opinion  of  the  court ;  you  may  jud^e  for  your- 
selves, and  if  you  should  feel  it  your  duty  to  differ  from  us,  you 
must  find  your  verdict  accordingly."     Baldwin's  R.  99. 

In  the  State  of  New  York,  in  1804,  in  the  case  of  The  People  v. 
Crosswell,  3  Johns.  Cas.  337,  for  a  libel  on  President  Jefferson,  the 
Supreme  Court  was  equally  divided  upon  the  question,  whether  the 
intent  of  the  respondent  in  making  the  publication  ought  to  have 
been  submitted  to  the  jury ;  Judges  Lewis  and  Livingston  holding 
to  the  doctrine  of  Lord  Mansfield,  in  the  Dean  of  St.  Asaph's  case, 
and  Judges  Kent  and  Thompson  being  of  opinion,  that  the  whole 
issue  was  for  the  jury.  The  attention  of  the  legislature  of  the  State 
being  thus  called  to  the  subject,  an  act  was  passed  in  1805,  which^ 
after  reciting  that  doubts  had  arisen  whether,  in  prosecutions  for 
libel,  the  jury  had  a  right  to  give  their  verdict  on  the  whole  matter 
in  issue,  declares,  that  —  "  in  any  such  indictment  or  information,  the 
jury  who  shall  try  the  same  shall  have  a  right  to  determine  the  law 
and  the  fact,  under  the  direction  of  the  court,  in  like  manner  as  in 
other  criminal  cases ;"  thus,  equally  as  in  the  case  of  the  Sedition  Act, 
furnishing  most  conclusive  evidence,  that  the  general  right  of  juries 
to  judge  of  both  law  and  facts  was  understood  to  be  settled  and  estab- 
lished. So  important  was  the  independence  of  juri-es  in  trials  for 
libels  deemed  to  be,  that  the  provisions  of  the  act  of  1805  were  sub- 
stantially incorporated  into  the  amended  Constitution  of  the  State 
in  1821 ;  and  similar  provisions,  implying  the  existence  of  the  right 
of  the  jury  to  determine  the  law  and  the  facts,  in  all  criminal  trials, 
will  be  found  in  the  constitutions  of  many,  probably  of  a  majority,  of 
the  States  of  the  Union.  Indeed,  the  opposition  to  this  generally 
approved  doctrine  seems  to  have  been  so  isolated  and  inconsiderable 
in  this  country,  as  scarcely  to  have  attracted  attention,  until  it  was 
brought  into  notice  by  Judge  Story,  in  1835,  in  the  case  of  Battiste, 
before  mentioned.  The  following  State  authorities  are  also  in  favor 
of  the  now  controverted  rights  of  juries :  —  State  v.  Snow,  6  Shep. 
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436;  2  Swift's  Dig.  174;  1  Wheeler's  Crim.  Rec.  108,  269;  Ross 
V.  Commonwealth,  1  Grattan,  557;  State  v.  Allen,  1  McCord,  525; 
■Holder  v.  Stale,  5  Georgia  U.  441 ;  5  Ala.  R.  666 ;  Slate  v.  Arm- 
strong', 4  Blackf.  247,  overruling  State  v.  Townshend,  2  Blackf.  151, 
and  2  English  R.  59. 

In  Massachusetts,  as  well  as  in  the  other  States,  the  early  doctrine  • 
appears  to  have  been  favorable  to  the  independence  of  juries  in  all 
criminal  trials ;  and  so  late  as  1830,  in  the  trial  of  Knapp  for  murder, 
the  Supreme  Court  of  that  State,  sitting  in  bank,  acknowledged  and 
declared  the  right  of  the  jury  to  determine  the  law  as  well  as  the 
facts  by  their  general  verdict ;  and  in  1837,  in  the  case  of  The  Com- 
monwealth V.  Kneeland,  the  same  doctrine  seems  to  be  admitted. 
10  Pick.  497 ;  20  Pick.  222.  But  in  the  case  of  Commonwealth  v. 
Porter,  decided  by  the  Supreme  Court  in  1845,  10  Mete.  263,  the 
previous  cases  on  that  subject  were  disregarded,  and  the  right  of  the 
jury  to  differ  from  the  court,  in  relation  to  the  law,  in  making  up 
their  verdict,  is  denied.  The  court,  however,  s6era  to  shrink  from 
the  consequences  of  their  decision  ;  for  it  is  a  singular  feature  of  the 
case,  that  although  the  court  held,  that  the  jury  must  be  absolutely 
governed  by  the  law  as  laid  down  by  the  court,  yet  the  verdict  was, 
nevertheless,  set  aside,  because  the  judge  who  tried  the  case  refused 
to  allow  the  counsel  for  the  accused  to  argue  the  law  to  the  jury.  It 
would,  therefore,  now  seem  to  be  the  law  of  Massachusetts,  that  it  is 
an  acknowledged  right  of  the  respondent's  counsel  to  read  his  author- 
ities, and  argue  the  law  fully  to  the  jury ;  yet  that,  if  the  jury  pay 
the  slightest  regard  to  the  authorities  or  argument,  they  violate  a 
settled  principle  of  law,  and  are,  perhaps,  guilty  of  official  perjury.  I 
cannot  but  think  that  upon  one  or  the  other  of  these  points,  the 
Supreme  Court  of  Massachusetts  must  be  in  error.  The  right  of 
juries  is  also  either  qualified  or  denied  in  Montgomery  v.  State,  11 
Ohio  R.  427 ;  Pierce  v.  State,  13  N.  H.  536 ;  Montee  v.  Common- 
wealth, 3  J.  J.  Marsh.  149 ;  and  State  v.  Townshend,  2  Blackf.  151,. 
since  overruled  as  before  stated. 

I  will  now  proceed  to  notice  some  objections  that  have  been  made 
to  the  doctrine  maintained  in  this  opinion.  The  opinion  of  Chief 
Justice  Best,  in  Levi  v.  Milne,  4  Bing.  195,  was  relied  upon  by  the 
counsel  for  the  State,  to  show  that  even  in  England  the  libel  act  has 
not  been  considered  as  conferring  authority  on  the  jury  to  deterrnine 
the  law  involved  in  the  issue  of  not  guilty.  Such  appears  to  have 
been  the  language  of  that  judge,  not  only  in  that  case,  but  in  the 
previous  case  of  Rex  v.  Burdett,  4  B.  &  Aid.  95,  [6  E.  C.  L.  358.] 
But  in  Rex  v.  Burdett,  Chief  Justice  Abbott  differed  with  him,  and. 
declared  as  his  opinion,  "  that,  the  jury  were  at  liberty  to  exercise 
their  own  judgments  upon  the  whole  matter  in  issue,  after  receiving 
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the  opinion  and  declaration  of  the  judge."  Since  the  case  of  Levi 
V.  Milne,  the  subject  has  undergone  considerable  discussion  in  Eng- 
land ;  and  it  appears  now  to  be  settled,  against  the  opinion  of  Chief 
Justice  Best,  that  the  whole  matter  of  the  issue  is  for  the  jury.  It  is 
now  held,  that  the  judge  is  not  bound  to  give  his  opinion  to  the  jury, 
whether  the  publication  be  a  libel  or  not,  and  that  the  whole  question 
of  libel  or  no  libel  is  for  their  determination.  Fairman  v.  Ives,  5  B. 
&  Aid.  642;  [7  E.  C.  L.  223] ;  Baylis  v.  Lawrence,  11  Ad.  &  El. 
920  ;  [39  E.  C.  L.  270.] 

Mr.  Worthington,  in  his  work  on  the  power  of  juries,  refers  to  a 
few  ancient  authorities  in  support  of  the  idea  of  there  having  form- 
erly been  a  controlling  power  in  the  judges  over  the  points  of  law 
embraced  in  the  issue  to  the  jury ;  none  of  which  will,  however,  on 
examination,  be  found  to  sustain  that  position.  Thus,  he  says,  "  it 
is  most  unequivocally  declared  by  Glanville,  that  the  assize  could 
not  decide  upon  the  law  connected  with  disseisin."  And  hence  he 
would  have  it  undarstood,  that  the  statute  of  Westminster  2nd  did 
not  mean,  as  its  language  imports,  that  the  jury  might  decide  upon 
the  question  of  disseisin  by  their  general  verdict.  But  the  case  put  in 
Glanville,  lib.  2,  c.  6,  by  Mr.  Worthington's  own  showing,  was  one 
in  which  the  pleadings,  which  were  then  ore  tenus,  ended  in  an  issue 
of  law,  and  because  it  had  thus  become  an  issue  of  law  on  the  record, 
the  trial  was  withdrawn  from  the  assize  and  transferred  to  the  court. 
Worthington,  118.  He  also  relies  upon  three  cases  in  Plowden's, 
Report's,  viz.,  Townshend's  case,  p.  Ill ;  Willion  v.  Berkley,  p.  223 ; 
and  Grendon  v.  Bishop  of  Lincoln,  p.  493.  In  the  first  case  the  jury 
found  a  special  verdict,  stating  the  facts  at  large,  and  then  added 
their  own  conclusion  in  regard  to  the  law.  The  very  object  of  a 
special  verdict  being  to  submit  the  question  of  law  to  the  court,  it 
was  very  properly  held,  that  the  jury  had  exceeded  their  authority, 
and  the  court  adopted  their  own  conclusion  upon  the  facts  found. 
In  the  next  case,  one  of  the  parties,  in  order  to  get  his  case  to  a  jury, 
undertook  to  traverse  a  matter  of  law ;  but  the  court,  in  the  language 
of  Plowden,  held,  "  that  if  the  parties  are  agreed  upon  the  matter  of 
fact,  they  shall  not  traverse  the  law  thereupon,  as  to  say,  the  law 
upon  this  matter  is  with  rne,  without  that,  that  it  is  with  you ;  but 
the  judges  shall  adjudge  upon  it  without  traverse  of  the  party."  And 
the  third  case  is  to  the  same  effect,  that  a  party  could  not  traverse 
matter  of  law,  because  that  was  to  be  decided  by  the  court.  Worth- 
ington, 119-124.  In  these  several  cases,  the  province  of  the  court 
to  determine  questions  of  law  is  very  properly  insisted  on ;  but  in 
none  of  them  is  there  any  intimation,  that  the  court  could  determine 
any  question  of  law,  which  arose  out  of  the  issue  on  a  jury  trial. 
Indeed,  the  most  thorough  research  in  favor  of  the  restricted  right 
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of  juries  has  not  brought  to  light  a  single  ancient  authority,  which 
countenances  the  existence  of  such  a  power  in  the  court,  even  in 
civil  cases,  while  the  remedy  for  a  false  verdict  by  attaint  was  in  use ; 
nor  a  single  authority  which  contravenes  in  the  slightest  degree  the 
doctrine  laid  down  by  the  plain  language  of  the  statute  of  West- 
minster 2nd,  of  Littleton,  and  of  Coke,  that  the  jury,  by  a  general 
verdict,  decide  upon  the  law  as  well  as  the  fact  included  in  the  issue. 
Whilcj  on  the  other  hand,  the  doctrine  of  the  statute,  sanctioned  by 
those  venerated  expounders  of  the  ancient  law,  has  been  shown  to  be 
in  accordance  with  cotemporaneous  decisions  and  practice.  It  may 
not  be  wholly  out  of  place  to  add,  that  this  view  of  the  right  of  jurors 
is  sustained  by  the  learned  Mr.  Hargrave,  in  his  commentary  upon 
the  maxim  ad  questionem  in  Coke's  Institutes,  and  also  by  Mr.  Chitty 
in  his  approved  treatise  on  criminal  law.  Co.  Litt.  155,  note  276  ; 
1  Chitty  Cr.  L.  637.     , 

It  has  been  claimed,  that  the  allowance  of  bills  of  exceptions  in 
criminal  cases  is  inconsistent  with  a  right  of  the  jury  to  pass  upon 
the  whole  matter  in  the  issue  tried  by  them.  It  is,  doubtless,  true, 
that  the  doctrine  of  bills  of  exceptions  proceeds  upon  the  presump- 
tion, that  the  directions  of  the  judge  in  matters  of  law  are  followed 
by  the  jury  to  the  extent  to  which  such  directions  are  made  subject 
to  the  revision  of  the  court ;  and  to  that  extent  the  law  involved  in 
such  issue  may  be  conceded  to  be  under  the  control  of  the  court. 
But  the  limited  extent  to  which  the  remedy  may  be  applied,  furnishes 
an  argument  in  favor  of,  rather  than  against,  the  controverted  right 
of  juries.  Bills  of  exceptions  were  unknown  to  the  common  law,  and 
in  England  were  authorized  by  the  statute  of  Westminster  2nd,  c.  31, 
which  has  been  uniformly  held  to  apply  only  to  civil  suits.  Neither 
in  England,  nor  in  the  federal  courts  of  the  United  States,  was  there 
ever  any  remedy  by  bill  of  exceptions  in  criminal  cases.  1  Chit.  Cr. 
Law,  622;  United  States  v.  Gibert,  2  Sumn.  104.  The  remedy, 
wherever  it  exists,  is  founded  on  the  local  statutes  of  the  several 
States.  In  this  State,  the  accused  party,  in  case  a  verdict  of.  guilty 
is  returned  against  him,  may  file  exceptions  fo  any  decision  or  ruling 
of  the  judge  upon  the  trial,  and  carry  the  matter  of  law  to  the  Su- 
preme Court.  But  no  provision  is  made  for  exceptions  in  behalf  of 
the  State,  and  a  verdict  of  acquittal  is  beyond  their  reach. 

It  is  most  obvious,  that  this  remedy  does  not  deprive  the  accused 
of  any  privileges,  which  he  had  before  enjoyed,  but  was  designed  tOi 
furnish  him  with  a  new  and  additional  security  against  the  danger 
of  an  illegal  conviction.  To  the  protection  which  the  common  law 
had  provided,  that  before  the  accused  should  be  subjected  to  punish- 
ment for  a  crime,  there  should  be  a  verdict  of  his  equals,  that  in  fact 
and  in  law  he  had  been  guilty  of  it,  the  statute  superadded  the  fur- 
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ther  security,  that  the  decision  of  the  jury  against  him  should  not 
have  been  adduced  by  such  action  or  advice  of  the  court,  as,  in  the 
opinion  of  the  superior  tribunal,  was  contrary  to  law.  The  effect  of 
the  remedy  is,  not  to  .deprive  the  jury  of  the  right,  in  favor  of  the 
prisoner,  of  determining  the  law,  but  to  render  a  concurrence  in 
opinion  of  both  the  court  and  the  jury,  in  regard  to  the  law,  neces- 
sary to  his  conviction  and  punishment.  The  modern  practice  in 
England  of  granting  new  trials  in  cases  of  misdemeanors,  where,  in 
the  opinion  of  the  judges,  the  verdict  is  against  law,  produces  the 
same  effect  as  our  bills  of  exceptions.  A  new  trial  is  never  granted 
on  application  of  the  crown,  but  only  on  that  of  the  prisoner,  after  a 
verdict  of  guilty.  It  furnishes  the  accused  with  an  additional  shield 
for  his  defence,  but  takes  from  him  no  previous  right.  Both  bills  of 
exceptions  and  new  trials  are  similar  in  their  operation  to  a  motion 
in  arrest  of  judgment.  They  are  all  applied  after  a  verdict  of  guilty 
by  the  jury,  and  all  operate  as  additional  securities  against  his  illegal 
and  improper  punishment.  When  the  legislature  of  a  State  shall 
become  bold  enough  to  provide  by  law,  that  exceptions  may  be  filed 
in  behalf  of  the  prosecution,  and  a  verdict  of  acquittal  set  aside  and  a 
second  trial  awarded,  for  the  reason  that  the  jury  disregarded  the  in- 
structions of  the  judge  upon  the  matter  of  law,  then,  and  not  till  then, 
can  an  argument  be  raised  from  the  law  of  exceptions  against  the 
right  of  juries  in  favor  of  the  prisoner  to  determine  both  the  law  and 
the  fact  involved  in  the  issue. 

The  alleged  unfitness  of  jurors  to  decide  questions  of  law  has  been 
urged  as  an  argument  against  their  legal  right  to  make  such  decisions; 
and  though  the  argument  must  necessarily  be  inconclusive,  it  may, 
nevertheless,  be  proper  to  notice  it.  It  is  undoubtedly  true,  that 
judges  are  presumed  to  be  possessed  of  legal  learning  greatly  superior 
to  that  of  jurors,  and  in  that  respect  to  be  much  more  competentto 
decide  legal  questions.  It  is  to  be  noticed,  however,  that  the  ques- 
tion involved  in  an  issue  of  not  guilty  of  a  crime  are  seldom,  if  ever, 
of  a  complicated  or  difficult  character.  They  relate  to  the  sufficiency 
of  the  evidence  to  constitute  the  crime  charged  in  the  indictment;  — 
as  whether  the  proof  is  sufficient  to  show  thatj;he  party  accused  has 
■committed  the  crime  of  murder,  of  manslaughter,  of  theft,  of  perjury, 
of  arson,  &c. ;  which  questions,  with  the  aid  of  the  arguments  of 
opposing  counsel,  a  jury,  even  without  the  advice  of  the  court,  would 
I  ordinarily  have  little  difficulty  in  determining  rightly.  But  experi- 
ence proves,  that  juries  habitually  show  4  respectful  deference  to  the 
advice  of  judges  upon  points  of  law  arising  on  a  trial,  and  that  the 
examples  of  their  resisting  such  advice  are  not  of  common  occurrence. 
And  when  such  instances  happen,  they  are  not  always  from  the  fault 
of  the  jury.     Indeed,  if  a  judge  conducts  a  trial  in  a  fair  and  impartial 
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manner,  and,  paying  a  just  regard  to  the  rights  of  the  jury,  advises 
them  intelligibly  and  correctly  upon  the  matter  of  law,  he  will  seldom 
find  occasion  to  complain  of  their  disregarding  his  counsel. 

But  freedom  from  partiality  and  undue  bias  is  essential  to  the  just 
decision  of  legal  questions,  as  well  as  law  learning ;  and  though  jurors 
might,  from  want  of  legal  information,  sometimes  improperly  acquit, 
a  gutlty  party,  yet  such  acquittal  would  be  a  much  less  evil  than  the 
conviction  by  a  partial  judge  of  one  who  was  innocent.  The  decis- 
ions of  successive  juries  are  not  likely  to  be  wrong,  except  in  occa- 
sional instances;  while  one  decision  of  a  court,  forming  a  precedent 
for  another,  would,  if  erroneous,  produce  a  continuance  in  error.  In 
this  respect,  the  dangar  in  criminal  prosecutions  would  be  greater 
from  trusting  too  much  to  the  judge  than  to  the  jury.  The  objection 
to  the  fitness  of  jurors  to  decide  questions  of  law  was  as  forcibly 
stated  by  Lord  Mansfield  in  the  Dean  of  St.  Asaph's  case,  as  it  has 
been'since,  or  perhaps  ever  can  be.  His  argument,  however,  failed 
to  convince  the  nation  of  the  correctness  of  his  decision,  excluding 
the  law  of  libel  from  the  consideration  of  the  jury.  The  nation,  by 
their  representatives,  gave  full  evidence,  that  they  preferred  the  security 
furnis'hed  to  the  liberty  of  the  subject  by  the  right  of  the  jury  to  judge 
of  the  law  in  each  individual  case  —  imperfect  as  their  judgment 
might  be  —  to  the  dangerous  umformity  and  harmony  of  successive 
convictions,  registered  by  order  of  the  judges. 

Notwithstanding  the  extended  consideration,  which  I  have  deemed 
it  proper  to  give  the  question  of  the  right  of  juries  to  determine  the 
whole  issue  in  criminal  prosecutions,  I  think  the  right  may  be  suc- 
cessfully maintained  on  much  narrower  grounds.  The  power  of 
juries  to  decide  the  law  as  well  as  the  fact  involved  in  the  issue  of 
not  guilty,  and  without  legal  responsibility  to  any  other  tribunal  for 
their  decision,  is  universally  conceded.  Inmy  opinion,  such  power  is 
equivalent  to  right.  Lord  Mansfield,  perceiving  the  want  of  all  power 
to  control  the  decision  of  the  jury,  admits,  in  the  Dean  of  St.  Asaph's 
case,  that  the  distinctive  province  of  the  court  over  the  law  involved 
in  an  issue  to  the  country  can  only  be  preserved  by  the  honesty  of 
the  jury  ;  and  Mr.  Justice  Ashurst  compares  the  power  of  the  jury  to 
pass  upon  the  law  in  such  case,  to  that  of  a  man  with  a  pistol  at 
your  head,  who  has  the  power  to  take  away  your  life,  though  not  the 
right.  That  there  is  a  distinction  in  morals  between  power  and  right 
is  undoubtedly  true,. and  such  distinction  may  not  be  inaptly  illus- 
trated in  the  case  supposed.  But  this  distinction  has  no  application 
to  questions  of  political  power.  Where  the  political  power  which 
rests  in  a  State  is  distributed  by  the  constitution  or  laws  among  the 
different  oflUcers  or  departments  of  the  government,  the  very  distribu- 
tion or  assignment  of  the  power  implies,  that  it  may  be  lawfully  and 
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rightfully  exercised.     Indeed,  the  very  object  of  conferring  the  power 
is,  that  it  may  be  thus  exercised.     The  king,  by  the  unwritten  consti- 
tution of  England,  has  the  sole  power  of  declaring  war.    This  power, 
though  not  founded  on  any  statute,  has  existed  for  ages;  and  though 
sometimes  complained  of,  has  never  been  declared  illegal.     It  will 
not  be  denied,  that  this  power  in  the  king  is  a  legal  right ;  and  yet 
the  only  evidence,  that  it  is  so,  is  to  be  found  in  the  continue  ex- 
istence of  the  power,  without  authority  in  any  other  branch  of  the 
government  to  interfere  with  its  exercise.     The  power  of  the  jury  is 
of  the  same  character.     Why  should  the  right  accompany  the  power 
in  the  one  case  and   not  in  the  other  ?  .  The  reason  given,  why  the 
power  of  the  jury  cannot  be  considered  as  a  right,  is  their  unfitness 
for  its  proper  exercise.     This,  however,  is  matter  of  opinion.     The 
unfitness  of  the  king  for  the  exercise  of  the  war-power  might  appear 
equally  strong  to  many  minds,  and  might  be  urged  with  much  force 
against  the  propriety  of  his  being  allowed  to  exert  it.     I  apprehend 
Lord  Mansfield  would  not  have  listened  very  patiently  to  such  an 
argument  against  the  constitutional  right  of  the  king  to  declare  war; 
and  yet,  it  is  the  very  argument  by  which  he  would  convert  the  exer- 
cise of  a  power  of  the  jury,  which  has  existed  from  time  immemorial, 
into  a  wrong.     In  both  cases,  the  argument,  from  unfitness,  rests  on 
assumptions,  which,  if  they  were  tri^,  might  furnish  good  reasons  for 
withdrawing  the  power  altogether ;  but  the  fact,  that  the  power  has 
been  suffered  to  continue  for  ages  without  having  been  withdrawn, 
ought  to  be  conclusive  evidence,  that  it  was  allowed  to  remain  for 
the  purpose   of  being  exercised.     If  the  power  of  determining  the 
whole  issue  in  a  criminal  prosecution,  upon  a  plea  of  not  guilty,  had 
been  expressly  conferred  on  the  jury  by  statute,  and  the  court,  by 
the  same  statute,  had  been  prohibited  from  questioning  in  any  man- 
ner the  propriety  of  the  verdict,  it  would   scarcely  be  pretended,  that 
the  statute  did  not  confer  bn  them  the  right  as  well  as  the  power. 
Such  we  have  already  seen  is  the  admitted  effect  of  the  English  libel 
act.     And  is  not  the  power  equally  a  right,  which  has  to  the  same 
extent  been  exercised  for  centuries  by  the  authority  of  the  common 
law,  and  which  power,  though  sometimes  questioned,  has  always 
been  vindicated  and  maintained? 

This  power  of  a  jury  is  doubtless  liable  to  abuse;  and  so  is  the 
power  conferred  on  a  court,  or  on  any  other  human  tribunal.  But 
while  a  jury  or  court  keep  within  their  proper  sphere  of  jurisdiction, 
they  are  in  the  exercise  of  the  powers  conferred  on  them,  and  are  in 
the  performance  of  a  legal  right ;  and  this  though  they  may,  by  the 
abuse  of  the  power,  be  guilty  of  a  moral  wrong.  The  extent  of  the 
jurisdiction  of  a  court  or  jury  is  measured  by  what  they  may  or  may 
not  decide  with  legal  effect,  and  not  by  the  correctness  or  error  of 
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their  decision.  Thus  the  butcher  Jeffreys,  by  virtue  of  his  office  as 
judge,  had  the  political  power,  and  coj||equently  the  legal  right,  to 
conduct  the  trial  of  Algernon  Sidney,  and  to  give  his  opinion  upon 
the  law  of  the  case  in  his  charge  to  the  jury,  though  for  his  shameful 
abuse  of  the  right  he  may  have  incurred  the  deepest  moral  guilt.  So 
the  jury,  in  a  criminal  trial,  have  the  legal  right  to  decide  the  law  as 
well  as  the  fact  involved  in  the  issue ;  but  this  does  not  give  them  a 
right,  by  a  wanton  disregard  of  law,  to  decide  arbitrarily.  They  are 
as  much  bound  to  exercise  their  best  judgment  and  discretion  in 
determining  the  law,  as  a  court  is;  and  they  are  held  by  an  equally 
strong  obligation  to  do  so.  The  oath  which  is  administered  to  them, 
"  that  they  will  truly  try  and  true  deliverence  make  between  the  State 
and  the  prisoner  at  the  bar,  according  to  the  evidence  given  them  in 
court,  and  the  laws  of  the  State"  embraces  the  whole  matter  in  issue, 
and  binds  them  equally  with  the  judges  to  perform  their  duty  faith- 
fully and  conscientiously. 

I  conclude,  then,  that, when  political  power  is  conferred  on  a  tri- 
bunal without  restriction  or  control,  it  may  be  lawfully  exerted  ;  that 
the  power  of  a  jury  in  criminal  cases  to  determine  the  whole  matter 
in  issue  committed  to  their  charge,  is  such  a  power,  and  may  there- 
fore be  lawfully  and  rightfully  exercised ;  in  short,  that  such  a  power 
is  equivalent  to,  or  rather  is  itself,  a  legal  right.  I  am  aware,  that  the 
causes,  which  in  England  rendered  the  establishment  of  this  right  of 
juries  indispensable  to  individual  safety,  if  they  now  exist  in  this 
country,  must  be  conceded  to  operate  with  comparatively  slight  force. 
It  may  be,  that  there  is  not  in  this  State,  at  present,  any  undue  bias 
in  the  court  in  favor  of  the  government,  in  criminal  prosecutions. 
But  of  this,  it  does  nwt  perhaps,  become  the  judges  to  speak.  It  may 
be,  that  there  is  no  just  cause  for  the  apprehension  of  such  an  evil  in 
future.  If,  however,  it  be  wise  and  expedient  to  declare,  that  there 
shall  no  longer  be  any  check  to  the  possible  exercise  of  this  undue 
bias  by  the  judges,  it  should  be  done  by  legislative  determination-, 
not  judicial  decision.  If  the  legislature  desire,  that  juries  should 
hereafter  take  the  law  in  criminal  trials  from  the  court,  they  can 
readily  say  so,  and  prescribe  a  mode  for  carrying  their  will  into  effect. 
Until  they  do  so,  I  shall  be  disposed  to  abide  by  the  law  as  it  has 
come  down  to  us  from  our  ancestors. 

There  being  error  in  the  charge  of  the  county  court  to  the  jury,  the 
verdict  is  set  aside  and  a  new  trial  granted. 

Bennett,  J.,  dissenting. 

The  questior*  mainly  discussed  in  this  case  is  important ;  and  as  I 
do  not  concur  in  the  opinion  expressed,  I  shall  state  somewhat  at 
length  the  grounds  of  my  dissent. 
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But  before  I  proceed  to  the  main  question,  I  would  observe,  that 
let  that  be  disposed  of  as  itjnay,  it  appears  to  me  to  be  an  anomaly 
in  judicial  proceeding  to  reverse  the  judgment  of  the  court  below,  on 
this  bill  of  exceptions.  The  court,  it  appears,  charged  the  jury  cor- 
rectly as  to  the  law  of  the  case,  and  to  the  satisfaction  of  the  respond- 
ent; but  the  complaint  is,  that,  after  this,  the  court  told  the  jury  in 
substance,  that  they  must  take  the  law  of  the  case  from  the  court, 
and  that  the  jury  were  only  to  determine  the  facts.  The  case  itself 
was,  then,  correctly  tried,  and  the  conviction  legal,  —  it  being  had 
under  a  charge  satisfactory  to  the  respondent,  as  to  the  merits  of  this 
particular  case.  Why,  then,  should  this  court  open  the  case  for  a 
new  trial,  unless  it  be  to  give  the  respondent  an  opportunity  to  have 
another  jury  acquit  him  contrary  to  law  ?  The  charge  of  the  court, 
that  they  were  the  judges  of  the  law,  and  not  the  jury,  may  well  be 
considered,  in  this  case,  as  theoretical ;  and  if  wrong,  no  injury  was 
done  to  the  respondent. 

Upon  a  second  trial,  the  court,  as  to  the  law  of  the  case,  would  be 
bound  to  give  the  jury  the  same  instruction,  perhaps  I  should  say 
advice,  and  the  jury  should  follow  it,  if  sound,  notwithstanding  it  be 
held  that  they  are  the  paramount  judges  of  the  law ;  for  no  one  will 
contend,  I  think,  that  the  jury  have  the  right  to  disregard  the  law ; 
and  if  they  did,  it  would  in  effect  be  a  mis-trial,  and  an  acquittal 
against  law.  If  this  court  open  the  case,  it  should  be,  I  conceive,  for 
an  injury  done  to  the  respondent  himself,  and  not  because  it  may  be 
thought  the  court  belpw  advanced  an  untenable  opinion,  as  to  who 
were  the  ultimate  judges  of  the  law.  This  case  was  not  brought  up, 
I  take  it,  for  the  purpose  of  redressing  any  wrong  done  to  the  jury, 
by  the  court  having  invaded  their  province.  The  respondent  is  the 
only  party  complainant  on  the  record,  and  the  question  is,  has  he 
been  injured  from  any  thing  which  appears  upon  the  record,  though 
it  be  granted,  that  the  instruction  given  to  the  court  below  should 
have  been  simply  as  advice  ?  If  a  judge  in  a  civil  case  should  give 
a  jury  wrong  instructions  as  to  the  law,  and  the  jury  should  find  con- 
trary thereto,  and  it  should  appear,  upon  the  hearing  for  a  new  trial, 
that  the  judge  was  wrong  and  the  jury  right,  the  court  will  not  grant 
a  new  trial,  for  the  reason  that  it  would  be  putting  the  parties  to 
trouble  atid  expense,  to  no  good  purpose.  This  is  settled  law. 
Though  we  treat  proceedings  upon  bills  of  exceptions  as  proceedings 
in  error,  yet  the  court  will  look  at  the  whole  record ;  and  if  upon  the 
whole  record  they  can  see  that  the  judgment  was  right,  they  will  not 
reverse  it,  though  some  error  may  have  intervened  on  the  trial.  See 
Wood  v.  Scott,  13  Vt.  49,  and  Morse  v,  Crawford,  17  Vt.  499.  To 
hold  otherwise  would  be  useless  trifling.  In  the  case  at  bar,  the 
whole  record  shows,  that  the  conviction  was  right,  —  the  respondent 
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being  satisfied  with  the  law  of  the  case,  as  given  to  the  jury.  I  ap- 
prehend, that  it  will  not  be  contended,  that  there  can  be  any  well 
grounded  distinction,  in  this  respect,  between  civil  and  criminal  cases ; 
and  I  am  quite  at  a  loss  for  reasons  which  should  induce  me  to  re- 
verse the  judgment  below,  though  I  were  to  concede  the  question, 
that  the  jury  in  criminal  cases  are  the  parai,T)ount  judges  of  the  law. 

But  the  important  question  argued  and  decided  in  this  case,  though 
as  I  think  unnecessarily,  for  the  reasons  already  given,  is  this,  —  is  the 
duty  of  passing  definitively  upon  the  law,  in  a  criminal  case,  imposed 
upon  the  jury,  or  does  it  rest  upon  our  courts? 

When'we  speak  of  the  right  of  the  court,  or  of  the  jury,  to  pass 
upon  the  law  in  a  criminal  case,  there  is  evidently  an  inaccuracy  in 
the  use  of  language.  So  far  as  the  public,  or  the  accused  is  con- 
tjerned,  it  becomes  a  duty  upon  the  one  or  the  other  of  these  tribu- 
nals to  decide  the  law ;  and  it  is  equally  the  right  of  the  public,  and 
of  the  accused,  to  demand  a  performance  of  this  duty  from  that  organ 
'in  the  administration  of  justice,  where  the  duty  is  constitutionally 
and  by  the  laws  of  the  land  imposed ;  and  the  performance  of  this 
duty  is  imperative,  and  cannot  be  cast  off  at  pleasure.  If  the  jury 
are  the  paramount  judges  of  the  law,  the  government  as  well  as  the 
accused,  must  have  the  right  to  call  for  a  discharge  of  this  duty,  un- 
less we  run  into  the  seeming  absurdity  that  the  jury  are  the  judges 
of  the  law  for  theteccused  only.  When  we  speak  of  the  performance 
or  this  duty,  in  relation  to  the  court,  or  jury,  it  may  properly  enough 
be  said  to  be  a  right  in  the  one,  or  the  ofher,  dependent  upon  and 
growing  out  of  their  duty. 

I  shall  attempt  to  maintain,  in  the  first  place,  that,  upon  authority, 
and  the  true  principles  of  the  common  law,  it  was  not  a  duty  im- 
posed upon  the  jury  to  overrule  the  court  upon  a  criminal  trial,  upon 
questions  of  law,  though  they  might  differ  from  them,  but  that  they 
ought  and  are  bound  to  apply  the  law,  as  they  have  it  in  charge 
from  the  court,  to  the  facts  of  the  case,  as  found  by  them,  —  though 
it  may  be,  and  is  true,  that  if  they  acquit  against  the  charge  of  the 
court,  their  acquittal  is  final.  And  in  the  second  place,  if  there  is 
a  different  doctrine  established  in  England,  and  it  is  the  duty,  and,  if 
you  please,  the  right  of  the  jury  to  decide  both  law  and  fact,  in  their 
general  verdict,  yet  the  reasons,  which  led  to  the  claim  of  such  a 
doctrine  in  England,  have  no  place  with  us,  and  the  genius  of  our 
government  and  the  fitness  of  things  should  lead  to  a  different  result. 

Beforwwe  proceed  to  an  examination  of  principles  and  authorities, 
it  may  be  remarked,  that,  if  it  can  be  sustained,  that  the  jury  are  the 
paramount  judges  of  the  law,  it  is  only  for  one  purpose,  and  that  is  an 
acquittal.  The  duty  is  not  imposed  upon  them,  to  place  themselves 
in  an  antagonistic  position  with  the  court,  for  the  purpose  of  convic- 
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tion, —  and  indeed  they  cannot, —  but  only  for  acquittal,  I  am  not 
one  of  those  who  are  disposed  to  underrate  the  value  of  a  jury  trial, 
whether  in  civil  or  criminal  cases ;  and  I  fully  concur  with  Black- 
stone  when  he  remarks,  in  his  Commentaries,  with  great  propriety, 
that  the  laws  of  England  have  placed  a  twofold  barrier  between  the 
liberties  of  the  people  and  the  prerogative  of  the  crown,  viz.,  present- 
ment.and  trial  by  jury ;  but  he  does  not  intimate,  that  to  sustain  this 
barrier  in  a  proper  manner,  they  must  be  in  any  sense  judges  of  the 
law.  Judge  Story,  in  his  Commentaries  on  the  United  States'  Con- 
stitution, says,  "  the  trial  by  jury  was  insisted  upon  by  our  ancestors, 
as  the  great  bulwark  of  their  civil  and  religious  liberty ; "  yet  he  has 
maintained,  in  the,  most  pointed  manner,  that  the  jury  are  not  judges 
of  the  law.  If,  in  times  of  difficulty  and  danger  in  the  English  his- 
tory, there  was  reason  to  contend  for  the  doctrine  that  jurors  were 
judges  of  the  law  as  well  as  the  facts,  as  being  necessary  for  indi- 
vidual safety,  it  must  have  arisen  in  times  of  high  excitement,  from 
the  supposed  or  actual  violence  and  partiality  of  judges  appointed 
by  the  crown,  in  cases  where  the  crown  w^s  a  party,  and  not  out  of 
the  supposed  fitness  of  things  ;  and  if  so,  should  a  principle,  unfit  in 
the  nature  of  things,  and  which  arose  under  another  government,  and 
out  of  an  abuse  in  the  administration  of  justice,  be  retained  after  the 
cause  which  originated  it  has  passed  away  ?  And  more  especially 
should  it  find  a  lodging  place  in  this  country  ?      • 

1  would  premise,  before  entering  upon  the  authorities,  that  ^n 
prosecutions  for  libels  much  angry  discussion  arose,  as  is  well  known, 
in  regard  to  the  intent  with  which  the  publication  was  made,  as  well 
as  its  tendency.   ,  While  it  was  claimed,  on  the  one  side,  that  a  crim- 
inal intent,  flowing  from  an  unlawful  act,  performed  without  any 
legitimate  excuse,  was  an  inference  of  law,  on  the  other  hand  it  was 
claimed  with  equal  confidence,  that  in  all  cases  the  particular  intent 
with  which  a  publication  was  made,  was  as  much  a  matter  of  fact, 
as  the  publication  itself,  and  equally  for  the  jury.     The  merits  of  this 
question  are  not  now  for  examination.     All  I  wish  to  say  is,  that 
those  libel  cases,  where  it  has  been  submitted  to  the  jury  to  find  the 
intent  with  which  the  publication  was  made,  and  its  tendency,  upon 
the  ground  that  they  were  an  inference  of  fact,  or  a  mixed  question 
of  law  and  fact,  are  not  authorities  to  support  the  present  decision  of 
this  court.     I  would  also  premise,  that  what  may  have  been  claimed 
by  counsel,  however  eminent,  in  their  captivating  harangues  to  a  jury, 
in  exciting  criminal  trials,  in  regard  to  their  being  the  paramount 
judges  of  the  law,  can  have  but  little  effect,  in  showing  what  the  law 
truly  was.     The  same  may  be  said  of  pamphlets,  and  partisan  essays, 
pubUshed  in  the  heat  of  party  excitement.     And  though  there  may 
be  cases  where  the  jury,  as  in  the  trial  of  Colonel  Lilbdrne,  "  took 
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themselves  to  be  judges  of  matter  of  law,  as  well  as  matter  of  fact," 
in  opposition  to  the  direction  of  the  court,  yet  this  cannot  be  regarded 
as  any  evidence  of  what  the  law  was.  It  only  shows  that  such  a 
doctrine  was  contended  for,  —  not  that  it  was  a  principle  of  the  com- 
mon law.  Blackstone  tells  us,  ."  that  the  decisions  of  courts  of  justice 
are  the  evidence  of  what  is  common  law  ;  and  that  these  are  handed 
out  to  public  view  in  the  numerous  volumes  of  reports."  %et  us 
then  see  what  evidence  is  to  be  had,  from  this  source,  as  to  the  true 
state  of  the  law  on  this  much  litigated  question. 

In  1554,  on  the  trial  of  Sir  Nicholas  Throckmorton  for  high  trea- 
son, the  jury  were  charged,  in  effect,  by  Bromley,  chief  justice,  that 
they  should  take  the  law  from  the  court ;  and  the  jury  were  even 
punished  for  disregarding  their  instructions.  State  Trials,  901.  In 
Wharton's  case,  in  1602,  Yelv.  24,  the  jury  were  fined  for  their  ver- 
dict, and  finding  against  direction.  This  was  an  indictment* for 
murder,  and  the  jury  would  convict  only  of  manslaughter.  This 
case  shows,  that  the  court  then  supposed  the  law  to  be,  that  the  jury 
were  bound  by  direction.  Ch.  J.  Popham  was  then  one  of  the  judges. 
In  1649,  John  Lilburne  was  tried  for  treason  ;  and  when  it  was 
claimed,  that  the  jury  were  the  judges  of  the_law  as  well  as  of  the 
facts,  Ch.  J.  Keble  replied,  "  I  tell  you,  in  the  opinion  of  the  court, 
the  jury'  are  not  the  judges  of  the  law."  Justice  Jermin,  in  his  re- 
marks, adds,  "the  jury  ought  to  take  notice  of  it,  that  the  judges,  who 
are  twelve  in  number,  and  who  are  sworn,  have  ever  been  the  judges 
of  the  law,  from  the  first  time  that  we  can  ever  read  or  hear  that  the 
law  was  truly  expressed  in  England,  and  the  jury  only  judges  of  matter 
of  fact."  2  Harg.  State  Tr.  19,  70.  Though  this  was  a  trial  con- 
ducted with  considerable  warmth,  and  it  is  said  high  words  passed, 
(the  accused  evidently  being  very  contumacious  in  his  manner.)  yet 
this  should  not  destroy  the  effect  of  the  testimony  of  the  judges,  how 
they  considered  the  law ;  and  we  cannot  suppose  them  to  be  ignorant 
of  the  juridical  history  of  the  times  in  which  they  lived.  In  1670,  on 
the  trial  of  Penn  and  Mead  in  the  King's  court  of  Oyer  and  Terminer, 
which  was  held  for  the  city  of  London,  the  court  claimed  to  be 
judges  of  the  law,  and  in  fact  proceeded  to  punish  the  jury,  because 
they  gave  a  verdict  against  their  directions.  See  3  Co.  Litt.,  Harg. 
Notes,  155,  n.  276 ;  Bushel's  case,  Vaughan's  R.  135.  In  1678  we 
have  Hood's  case,  who  was  indicted  for  murder.  The  kiling  was 
proved,  without  there  being  any  provocation,  and  Ch.  J.  Kelynge 
charged  the  jury,  "  that  this  was  murder,  the  law  implying  malice, 
and  that  this  was  matter  of  law,  and  that  the  jury  were  to  observe 
the  direction  of  the  court,  and  that  they  only  were  judges  of  the 
facts  ; "  yet  the  jury  would  convict  only  of  manslaughter.  Kelynge, 
50.     Though  it  has  been  said,  that  Kelynge  was  but  a  pliant  instru- 
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ment  of  the  crown,  yet  the  law  of  that  case  has  continued  to  be  the 
law  of  England  to  the  present  day.  In  1683,  on  the  trial  of  Algernon 
Sidney,  3  Harg.  State  Trials,  818-19,  the  lord  chief  justice  charged 
the  jury,  that  the  court  were  bound  to  declare  the  law  to  the  jury, 
and  that  they  were  bound  to  receive  their  declaration  of  it.  Justice 
Withins  added,  "  we  concur  with  my  lord,  the  chief  justice."  Though 
that  ^pial  was  in  troublesome  times  in  the  English  history,  and  the  chief 
justice  a  violent  partisan  in  cases  where  the  crown  was  conQerned, 
yet  it  still  furnishes  evidence  how  the  law  was  then  understood  in 
this  one  respect.  In  1702,  we  have  Fullefs  case,  before  Chief  Jus- 
tice Holt,  5  Harg.  State  Trials,  443.  The  charge  of  the  chief  justice 
excludes  the  idea,  that  the  jury  were  judges  of  the  law.  He  tells  the 
jury,  "  You  hear  the  witness  say,  that  he  (Fuller)  brought  the  two 
scandalous  books  to  the  press,  and  that  he  corrected  them,  and  he 
owfis  he  was  the  publisher,  and  if  you  believe  he  did  so,  you  are  to 
find  him  guilty." 

Tutchin's  case,  in  1704,  was  also  tried  before  Lord  Holt ;  5  Harg. 
State  Tr.  542.  In  summing  up  to  the  jury,  Ch.  J.  Holt  uses  this 
language  :  "  You  are  to  consider,  whether  you  are  satisfied,  that  Mr. 
Tutchin  is  guilty  of  writing,  composing,  and  publishing  these  libels ;" 
and  he  closes  by  saying  to  the  jury,  "  if  you  are  satisfied  that  he  com- 
posed and  published  these  papers,  you  are  to  find  him  guilty*."  This 
necessarily  assumes,  that  the  intent,  with  which  the  publication  was 
made,  as  well  as  whether  the  papers  were  libellous,  were  matters  of 
law  for  the  court.  It  has  been  claimed,  that  in  this  case  the  whole 
matter  was  subntiitted  to  the  jury.  It  is  true.  Lord  Holt,  in  one 
paragraph  of  the  charge,  told  the  jury,  "  they  are  to  consider,  whether 
the  words  did  not  tend  to  beget  an  ill  opinion  of  the  government." 
But  it  will  be  seen  by  a  report  of  the  case,  that  the  counsel  had  been 
permitted  to  argue  to  the  jury,  that  the  papers  in  question  were  not 
libellous  upon  the  government,  and  in  fact  that  nothing  was  a  libel, 
which  did  not  reflect  upon  some  particular  person  ;  and  the  chief 
justice,  after  showing  to  the  jury  the  absurdity  of  the  position  of  the 
counsel,  follows  with  the  remark  to  the  jury,  that  they  will  consider 
the  tendency  of  the  words,  &c.  It  is  said  by  Lord  Mansfield,  in 
the  case  of  the  Dean  of  St.  Asaph,  that  judges  have  sometimes  ex- 
patiated to  the  jury  upon  the  enormity  of  the  libel,  to  remove  the 
prejudices  of  the  jury,  and  to  obviate  the  captivating  harangues  of 
the  defendant's  counsel,  claiming  that  the  jury  can  and  ought  to  find 
that  in  law  the  paper  is  no  libel.  This  was,  perhaps,  the  object  of 
Lord  Holt,  in  the  remarks  he  made, —  and  not  that  the  jury  should 
decide  whether  the  matter  was  libellous  or  not.  Unless  we  so  under- 
stand the  whole  charge,  taken  together,  the  direction  is  not  only  in- 
consistent with  a  charge  given  by  the  same  learned  judge  two  years 
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before,  in  Fuller's  case,  but  with  itself.  But  suppose  he  submitted 
the  tendency  of  the  publication  to  the  jury,  upon  the  ground  that  it 
was  a  mixed  question  of  law  and  fact,  —  this  would  not  sustain  the 
position,  that  the  jury  were  the  ultimate  judges  of  the  law. 

The  case  of  Rex  v.  Oneby,  2  Str.  766,  w^s  in  1727,  and  came  be- 
fore the  King's  Bench,  while  Lord  Raymond  was  chief  justice. 
The  indictment  was  for  murder,  and  the  whole  court,  as  Lord  Ray-' 
mond  states,  "  say,  that  in  cases  of  this  kind  the  judges  are  to  deter- 
mine what  is  malice,  or  what  is  reasonable  time  to  cool ;  and  they 
must  do  it  upon  the  circumstances  of  the  case;  and  the  jury  are  only 
judges  of  the  fact ;  and  we  must  determine  whether  it  be  deliberate 
or  not."  Hence  the  court  say,  "  in  summing  up  the  evidence,  the 
judges  direct  the  jury,  if  you  find  such  facts,  it  is  so,  if  not,  it  is  other- 
wise ;  and  they  return  either  a  general  or  special  verdict."  Under 
such  a  charge,  though  the  questions  of  fact  and  law  may  be  blended 
together  by  the  form  of  proceeding,  and  cannot  be  separated  upon 
the  record,  yet  the  distinction  may  well  be  preserved  by  the  intelli- 
gence and  integrity  of  the  jury,  notwithstanding  they  may  elect  to 
return  a  general  verdict.  Though  in  Oneby^s  case  there  was  a  special 
verdict,  yet  it  is  evident,  that  the  judges  did  not  consider  that  they 
were  any  more  the  judges  of  the  law  in  such  a  case,  than  when  both 
questions  were  blended  together.  It  seems  from  the  report  of  that 
case,  that  the  practice  of  the  courts  in  criminal  cases  to  give  hypo- 
thelical  directions  to  the  jury,  was  then  well  known.  Ld.  Raym. 
1485.  In  the  case  of  King  v.  Clark,  in  1729,  Barnard.  304,  Serjeant 
Hawkins  claimed  to  the  jury,  that  the  charge  of  a  malicious  and 
traitorous  design  was  not  made  out  by  the  evidence ;  and  Chief  Justice 
Raymond  told  the  jury,  that  the  fact  of  printing  and  publishing  was 
only  in  issue  to  the  jury. 

Franklin's  case  was  tried  in  1731,9  Harg.  State  Trials,  275,  before 
Lord  Raymond,  which  was  a  prosecution  for  publishing  what  was 
called  the  Hague  letter;  and  the  court  charged  the  jury,  that  they 
had  only  to  consider  the  question  of  publication,  and  the  truth  of 
the  innuendoes;  and  whether  the  defamatory  expressions  complained 
of  amounted  to  a  libel,  or  not,  was  matter  of  law  only,  and  of  which 
the  court  are  the  only  proper  judges  ;  and  that  they  are  not  to  invade 
one  another's  province  ;  and  that  matters  of  fact  and  of  law  are  never 
to  be  confounded.  Zenker's  case  was  tried  in  1735,  before  the  pro- 
vincial court  of  New  York ;  and  though  strong  ground  was  taken, 
that  the  jury  were  the  judges  of  the  law,  yet  Chief  Justice  De  Lancy 
modestly  told  the  jury,  that  as  the  facts  or  words  in  the  information 
were  confessed,  the  only  matter  which  could  come  in  question  before 
them,  was  whether  they  constituted  a  libel,  and  that  was  matter  of 
law,  which  they  might  leave  to  the  court.     9  Harg.  State  Trials,  297. 
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Owen^s  case  was  tried  before  Lord  Chief  Justice  Lee  in  1752,  10 
Harg.  State  Trials,  196,  and  he  told  the  jury,  if  the  publication  were 
proved,  (there  being  no  question  as  to  the  meaning,)  they  could  not 
avoid  bringing  in  the  defendant  guilty.  This  direction  excludes  the 
idea,  that  the  jury  couldOpass  upon  the  law.  Nuti's  case  was  tried 
before  Chief  Justice  Rider  prior  to  1756,  while  Lord  Mansfield  was 
attorney-general,  and  went  to  the  jury  under  a  charge,  "that  they 
could  pass  only  upon  the  facts,  and  the  judges  only  upon  the  law. 
Shebbeare's  case  was  tried  before  Lord  Mansfield  soon  after  he  was 
appointed  chief  justice,  in  1756;  and  he  says,  "his  direction  to  the 
jury  then  was,  and  had  been  uniformly  since,  up  to  the  time  he  gave 
the  opinion  of  the  court  in  the  case  of  the  Dean  of  St.  Asaph,  (1784,) 
that  if  the  jury  were  satisfied  of  the  publication,  and  that  the  mean- 
ing and  innuendoes  were  as  stated,  they  ought  to  find  the  defendant 
guilty,  —  leaving  the  question  of  law  upon  the  record  for  the  judg- 
ment of  the  court."  In  Wood/all's  case,  5  Burr.  2661,  tried  before 
Lord  Mansfield  in  1770,  the  direction  was  the  same  in  substance,  and 
approved  of  by  the  King's  Bench  in  bank.  Lord  Mansfield  uses  this 
language,  "  M;e  all  again  declare  our  opinion  thai  the  direction  was  right." 

It  has  sometimes  been  claimed,  that  Lord  Mansfield,  in  1777,  on 
the  trial  of  John  Home,  11  Harg.  State  Trials,  287,  advanced  the 
doctrine,  that  the  jury  were  the  judges  of  the  law.  But,  it  is  said, 
that  case  was  reported  from  minutes  taken  in  shorthand  at  the  trial; 
yet  it  is  evident,  take  it  as  reported,  that  he  did  not  intend  to  submit 
but  two  points  to  the  jury,  the  publication  and  the  meaning  of  it. 
In  regard  to  what  is  said  by  Lord  Mansfield  about  the  seditious  in- 
tent, he  evidently  speaks  of  it  as  a  matter  of  fact,  and  to  aid  the  jury 
in  coming  to  a  right  conclusion  as  to  the  application  of  the  matter 
charged  to  be  libellous,  —  it  being  a  question  whether  it  related  to 
his  Majesty's  government  or  not. 

In  1784,  the  Dean  of  St.  Asaph  was  tried  for  a  libel  before  Justice 
Buller ;  and  Lord  Erskine,  the  great  champion  of  the  doctrine,  that 
jurors  are  the  judges  of  the  law  in  criminal  cases,  was  of  counsel  for 
the  defendant,  and  warmly  contended  for  his  favorite  doctrine  ;  but 
he  was  overruled  by  Buller,  Justice.  See  Lord  Erskine's  Speeches, 
p.  123.  Buller  told  the  jury,  in  the  most  explicit  terms,  "  that 
whether  the  matter  charged  in  the  information  was  a  libel  or  not, 
was  a  question  of  law  for  the  court  to  pass  upon,  and  not  the  jury." 
And  he  adds  that  he  gave  the  same  direction  to  a  jury  at  the  Guild- 
hall sessions,  not  three  weeks  before  that  time,  and  says,  "  the  law 
has  been  so  held  for  more  than  a  century  past.  The  ruling  of  Justice 
Buller  was  fully  sustained  by  the  King's  Bench.  See  3  T.  R.  428, 
n.  a.  1  Ersk.  Sp.,  p.  210.  The  argument  of  Erskine  was  able,  and  em- 
braced about  all  that  can  be  said  on  that  side  of  the  question  ;  but  the 
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court  thought  it  fallacious ;  and  he  could  not  induce  them  to  overturn 
what  they  conceived  to  be  the  settled  law.  The  opinion  of  Lord 
Mansfield  in  that  case  cannot  well  be  surpassed.  Lord  Mansfield  in 
substance  declares,  that  the  charge  of  Justice  BuUer  was  according 
to  the  uniform  judicial  practice  since  the  revolution  of  1688 ;  and  he 
adds,  "  such  a  judicial  practice  in  the  precise  point  from  the  revolu- 
tion, as  I  think,  down  to  the  present  day,  is  not  to  be  shaken  by  gen- 
eral theoretical  arguments,  or  popular  declamation."  Lord  Mansfield 
had,  at  that  time  been  for  twenty-eight  years  chief  justice  of  the 
King's  Bench,  and  for  many  years  before,  had  been  solicitor-general, 
and  also  attorney-general,  and  most  intimately  acquainted  with  the 
juridical  history  of  his  own  times  and  the  preceding  age ;  and  he  must 
have  understood  the  true  staffe  of  this  controverted  question  better 
than  it  is  possible  for  any  man  to  do  at  tfie  present  day.  He  had 
the  advantages  of  his  own  wide  experience,  traditionary  intelligence, 
and  manuscript  notes  of  cases,  and  reported  decisions ;  and  the  testi- 
mony of  such  a  man,  as  to  the  true  state  of  the  law  on  this  question, 
is  not  to  be  easily  shaken.  Buller,  in  his  charge  to  the  jury,  says, 
"  I  do  not  know  any  question  in  the  law,  which  is  more  thoroughly 
established,  than  that  is.  And  that  the  law  has  been  so  held,  for 
more  than  a  century."  The  opinion  of  a  man  of  Justice  Buller's 
learning  and  experience  should  have  no  inconsiderable  weight  in  re- 
gard to  the  judicial  history  of  this  question.  No  case  has  been  cited, 
since  the  Dean's  case,  in  England,  showing  that  that  case  was  not 
decided  according  to  the  uniform  course  of  decision,  and  none  t<J  my 
knowledge  exists.  It  was  followed  by  Chief  Justice  Kenyon,  3  T.  R. 
428,  in  the  case  of  Rex  v.  Withers,  in  1789,  and  no  question  was 
raised  as  to  its  correctness.  So,  also,  in  Stockdale's  case,  in  the  same 
year,  though  Erskine  was  again  counsel,  and  contended  warmly  for 
his  favorite  doctrine.     1  Ersk.  Sp.,  p.  392. 

In  the  trial  of  libel  cases,  the  attention  of  the  jury  was  confined  to 
the  question  of  publication-and  to  the  truth  of  the  innuendoes  in  those 
cases  only,m  which  there  was  no  attempt  at  justification.  If  there  was 
an  attempt  to  justify,  as  was  held  in  the  Dean's  case,  it  was  for  the 
court  to  tell  the  jury,  whether  the  matter  offered  amounted  to  a  justi- 
fication in  law,  or  not,  and  for  the  jury  to  find  whether  it  was  proved ; 
and  the  ju*y  were  bound  by  the  direction  of  the  court.  See  3  T.  R. 
428.  The  question  of  law  in  such  a  case  does  not  arise  upon  the 
record,  and  can  only  be  given  hypothetically  in  charge  ;  and  the 
jury,  as  I  think,  are  bound  to  follow  their, direction ;  though  by  a 
general  verdict  of  acquittal  they  can,  if  they  will,  confound  the  law 
and  fact,  and  follow  their  own  caprices,  as  to  the  law,  instead  of  the 
direction  of  the  court ;  and  this  results  from  the  fact,  that  courts  will 
not  grant  new  trials  upon  verdicts  of  acquittal, — for  the  best  of 
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reasons,  as  I  shall  hereafter  attempt  to  show ;  as  it  would  be  but  to 
do  a  nugatory  act,  and  not  because  the  jury  were  rightfully  the  para- 
mount judges  of  the  law.  In  an  information  for  a  libel,  whether  the 
matter  charged  is  a  libel,  or  not,  is  on  the  record,  and  may  be  tried 
on  a  motion  in  arrest  after  a  verdict  of  guilty;  and  it  is  for  this 
reason  the  court  assumed  the  ground,  that  they  were  not  bound  to 
decide  the  question  on  the  trial  before  the  traverse  jury, —  and  not 
because  the  verdict,  in  such  a  case,  was  a  special  one  ;  though  it  may 
be  said  to  be  somewhat  in  the  nature  of  such  an  one. 

It  has  always  been  admitted,  on  trials  for  a  libel,  that  in  cases, 
where  an  innocent  act  is  made  criminal,  when  done  with  a  particular 
intent,  there  the  intent  is  the  material  fact  to  constitute  the  crime ; 
and  it  is,  of  course,  for  the  jury  to  find?  But  it  has  been  maintained 
by  high  authority,  that  a' criminal  intent  is  an  inference  of  law,  from 
the  doing  of  a  thing  in  itself  criminal,  without  a  lawful  excuse ; 
while,  on  the  other  hand,  it  has  been  maintained,  that  the  intent, 
with  which  an  act  is  done,  as  well  as  the  tendency  of  the  libel,  are 
in  all  cases  questions  of  fact  for  the  jury.  It  is  not  my  purpose  to 
examine  the  merits  of  this  question.  All  that  I  wish  to  say  is,  that 
those  libel  cases,  where  it  has  been  held,  that  the  intent  and  the 
tendency  should  be  submitted  to  the  jury  to  find,  upon  the  ground 
that  they  were  in  all  cases  questions  of  fact,  or  a  mixed  question, 
cannot  be  in  point  to  show,  that  the  jury  were  the  judges  of  the  law; 
while,  on  the  other  hand,  the  cases  in  which  the  court  have  refused 
to  submit-the  intent  or  tendency  to  the  jury,  on  the  ground  that  they 
were  an  inference  of  law,  are  pregnant  authorities  to  show,  that  the 
court  denied  the  right  of  the  jury  to  pass  upon  the  law. 

I  propose  to  review,  somewhat  at  length,  the  cases  which  have 
arisen  in  this  country,  and  see  how  the  weight  of  authority  now 
stands  here.  In  1792  we  find  an  essay  from  the  very  able  pen  of 
Judge  Addison,  of  Pennsylvania,  upon  the  duty  of  courts  and  juries, 
as  to  law  and  fact ;  and  he  maintains,  that  the  jury  have  the  right 
only  to  pass  upon  the  facts  in  a  criminal  case,  with  great  ability. 
See  Addison's  Charges  to  Grand  Jury,  No.  6,  p.  53.  In  1793  the 
question  was  raised  on  the  trial  of  John  Bell  for  murder.  Addison's 
R.  156.  The  court  tell  the  jury,  they  are  the  mouth  of  the  law  ;  and 
that  it  is  their  province  to  find  the  facts,  and  the  province  (ft'  the  court 
to  declare  the  law ;  and  that  no  argument  is  more  dangerous,  than 
that,  which  must  derive  its  force  from  the  confounding  of  the  author- 
ity of  the  court  and  the  jury.  In  1794  McFall  was  tried,  also  for 
murder ;  and  in  that  case  the  court  maintain  the  same  doctrine,  and 
tell  the  jury,  "that  what  facts  constitute. one  kind  of  homicide,  or 
another,  is  a  question  of  law  purely;  and  when  the  facts  are  ascer- 
tained, nothing  remains  but  a  question  of  law,  to  be  decided  by  the 
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court."  Addison's  R.  255.  Both  of  these  cases  were  tried  on  a  plea, 
of  nt)t  guilty,  and  both  of  the  respondents  were  found  guilty  of  mur- 
der under  the  charge  of  the  court,  and  both  sentenced  to  be  hung.  I 
am  not  aware,  that  in  Pennsylvania  a  different  doctrine  has  ever 
obtained. 

Though  in  The  Commonwealth  v.  Knapp,  10  Pick.  497,  and  Com- 
monwealth V.  Kneeland,  20  Pick.  225,  the  opinion  seems  to  be  ad- 
vanced, that  the  jury  are  the  judges  of  the  law  in  a  criminal  case,  yet 
it  is  quite  evident,  that  this  opinion  was  thrown  out  without  exami- 
nation ;  and  when  this  question  came  directly  before  the  Supreme 
Court  of  Massachusetts  in  1845,  in  the  case  of  The  Commonwealth  v. 
Porter,  10  Met.  263,  they  repudiate  the  doctrine,  that  the  jury  are  the 
judges  of  the  law,  as  opposed  to  principle  and  reason.  The  case 
seems  to  have  had  the  mature  consideration  of  the  court ;  still,  I  do 
not  myself  see  any  sufficient  ground,  why,  under  the  decision  of  the 
court,  the  counsel  for  the  defence  should  argue  the  law  to  the  jury, 
as  it  was  held  they  had  the  right  to  do.  The  only  reason  which 
occurs  to  me  is,  that,  possibly,  it  might  be  supposed  to  aid  the  jury 
,in  applying  the  law  to  the  facts  found  by  them,  as  they  should  have 
it  in  charge  from  the  court.  [This  was  undoubtedly  the  true  reason, 
for  in  the  subsequent  case  of  Commonwealth  v.  Abbott,  13  Metcalf, 
123,  in  1847,  the  same  court  said :  "  Upon  questions  of  pure  law, 
that  part  of  the  issue  is  not  open  to  the  exercise  of  the  judgment  of 
jurors,  any  further  than  this,  namely,  to  exercise  their  best  judgment 
in  understanding  the  principles  of  law  applicable  to  the  case,  as 
stated,  qualified,  and  expressed  by  the  court,  and  in  applying  them 
to  the  facts  which  are  fully  open  to  the  exercise  of  their  best  judg- 
ment. And  their  duty  is  done  by  giving  such  a  verdict  as,  upon  the 
law  thus  stated,  and  the  facts  to  be  found  by  them,  on  the  evidence 
applied  by  them  according  to  the  law,  the  law  requires.  Common- 
wealth v.  Porter,  10  Met.  263.  If  it  be  asked,  where  then  is  the  pro- 
priety of  arguing  the  questions  of  law  to  the  jury,  the  just  answer  is, 
that  correctly  speaking,  questions  of  law,  as  such,  are  not  argued  to 
the  jury.  The  mode  of  conducting  a  trial  before  the  court  and  jury 
arises  from  necessity  and  convenience,  from  the  obvious  practical 
difficulty  of  adopting  any  other  mode.  The  whole  trial,  embracing 
law  and  fact,  and  resulting  in  a  general  verdict,  is  necessarily  con- 
ducted before  the  court  and  jury  conjointly  ;  and  the  law  must  be 
stated  and  explained  by  the  counsel,  first,  for  the  consideration  and 
decision  of  the  court,  and  secondly,  to  enable  the  jury  to  apply  the 
facts  they  may  find,  which  they  must  do,  in  order  to  return  a  gen- 
eral verdict.  But  this  course  of  counsel,  in  arguing  questions  of  law 
before  the  court  and  jury  at  once,  under  the  general  direction  of  the 
court,  no  more  implies  that  the  jury  may  rightfully  pass  their  judg- 
36* 
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ment  upon  the  questions  of  law,  contrary  to  the  instructions  of  the 
court,  than  it  does  that  the  court  may  rightfully  pass  a  defective 
judgment  upon  the  questions  of  fact,  upon  the  weight  of  evidence 
and  the  credit  due  to  witnesses,  against  the  judgment  and  conviction 
of  the  jury  ;  which  they  clearly  cannot.] 

In  New  Hampshire,  in  1842,  two  cases  were  tried, —  State  v.  Small, 
and  State  v.  Pierce,  before  Chief  Justice  Parker,  both  for  a  violation 
of  the  license  laws,  —  in  which  he  charged  the  jury,  that  the  court 
were  the  judges  of  the  law,  and  the  jury  were  bound  to  take  the  law 
from  the  court.  See  Pamphlet  Report  of  these  cases.  The  case  of 
State  V.  Pierce  went  to  the  Supreme  Court,  upon  a  writ  of  error,  and 
the  direction  to  the  jury  was  sustained  by  the  full  bench ;  and  the 
opinions  are  very  able  and  do  great  credit  to  that  court.  Pierce  v. 
State,  13  N.  H.  536.  In  the  case  of  Townshend  v.  Slate,  2  Blackf. 
156,  which  was  a  prosecution  for  selling  spirituous  liquors  without 
license,  we  find,  in  a  very  able  opinion  of  Justice  Holman,  all  the 
leading  authorities  and  arguments  fully  and  ably  considered ;  and 
the  result  to  which  the  court  came,  was,  that  the  jury  were  not 
judges  of  the  law,  either  in  a  criminal  or  civil  case.  The  court  say,^ 
"the  jury  are  bound  to  find  the  law,  as  it  is  propounded  to  them  by 
the  court."  They  may,  indeed,  find  a  general  verdict,  including  both 
law  and  fact ;  but  if,  in  such  verdict,  they  find  the  law  contrary  to  the 
instructions  of  the  court,  they  thereby  vicilate  their  oaths."  Black- 
ford, J.,  dissented ;  and  when  the  cases  of  Warren  v.  State,  4  Blackf. 
150,  and  Armstrong'  v..  State,  4  Blackf.  247,  came  up,  the  judges,  who 
made  the  decision  in  Toivnshend's  case,  had  left  the  bench,  except 
Justice  Blackford ;  and  he  and  his  new  associates  held,  that,  in  crim- 
inal cases,  the  jury  were  the  judges  of  the  law  ; — thereby  repudiating 
the  doctrine  of  Townshend's  case,.a.nd  establishing  his  own  dissent- 
ing opinion  as  the  law  of  that  State.  With  us  the  cases  are  to  stand 
upon  their  own  merit ;  and  are  only  valuable,  so  far  as  they  evince 
legal  learning  and  soundness  of  views ;  and  I  am  quite  willing  to 
leave  these  cases  with  the  American  bar.  If  I  mistake  not,  (not  now 
having  the  cases  before 'me,)  Justice  Blackford  rests  his  opinion  solely 
upon  the  ground,  that  the  jury  have  the  power  to  decide  the  law 
under  their  general  verdict ;  and  hence  he  inferred  they  had  the  right. 
[No  reasons  at  all  are  given  in  the  cases  from  4  Blackford,  and  the 
construction  sometimes  put  upon  them  is  certainly  not  supported  by 
the  courts  of  that  State  ;  for  in  the  subsequent  case  of  Carter  v.  The 
State,  2  Carter,  617,  (1851,)  before  the  same  court,  the  judge  on  a  trial 
for  murder  instructed  the  jury  that  they  were  the  judges  of  the  facts ; 
but  that  it  was  their  duty  to  believe  the  law  to  be  as  laid  down  by  the 
court.  To  this,  exception  was  taken  by  the  prisoner,  but  it  was  said 
by  the  whole  court  to  truly  express  the  law ;  for  it  informed  the  jury 
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that  it  was  in  their  power  to  find  a  general  verdict  of  guilty,  or  not 
guilty  upon  the  whole  case,  but  also  admonished  them  that  duty  dic- 
tated they  should  take  the  law  from  the  court.  And  the  cases  of 
Pierce  v.  The  State,  13  N.  Ham  p.  536,  and  Commonwealth  v.  Porter, 
10  Met.  262,  are  cited  with  approbation,  and  as  saying  all  that  need 
be  said  on  the  subject.  Indiana,  therefore,  fails  to  sustain  the  position 
of  Judge  Hall,  in  The  State  v.  Oroteau.\ 

In  1830  the  case  of  Mantes  v.  Commonwealth  came  before  the  Court 
of  Appeals  in  Kentucky,  3  J.  J.  Marshall's  Rep,  133,  upon  a  writ  of 
error,  complaining  that  the  court  had  no  right  to  instruct  the  jury  as 
to  the  law  in  a  criminal  case.  Though  it  is  conceded  in  that  case, 
that  the  jury  are  incidentally  and  in  one  respect  the  ultimate  judges 
of  the  law,  —  that  is,  if  they  acquit,  the  judge  cannot  grant  a  new 
trial,  no  matter  how  much  they  have  misconceived  or  disregarded  the 
law,  —  yet  the  court  say,  they  have  no  moral  right  to  contemn  and 
override  the  direction  of  the  court ;  and  they  cite  with  approbation 
what  was  said  by  Wynne,  in  his  Eunomus,  in  regard  to  the  maxim, 
"  ad  questionem  facti ;"  when  he  remarks,  that  the  jury  are  the  only 
judges  of  the  fact ;  and  he  asks,  is  it  not  equally  within  the  spirit  of 
the  maxim,  that  judges,  only,  have  the  competent  cognizance  of  the 
law  ?  See,  also,  Montgomery  v.  State,  11  Ohio,  427.  The  Constitu- 
tion of  that  State  provided,  that  in  all  indictments  for  libels  the  jury 
shall  have  the  right  to  determine  the  law  and  the  facts,  under  the 
direction  of  the  court,  as  in  other  cases.  The  court  say,  it  would 
seem  from  this,  "  that  the  framers  of  our  bill  of  rights  did  not  imagine, 
that  juries  were  rightfully  judges  of  the  law  and  fact  in  criminal 
cases,  independentlyof  the  directions  of  the  court.  Their  right  to 
judge  of  the  law  is  a  right  to  be  exercised  only  under  the  direction 
of  the  court ;  and  if  they  go  aside  of  that  direction,  and  determine 
the  law  incorrectly,  they  depart  from  their  duty  and  commit  a  public 
wrong, —  and  this  in  criminal  as  well  as  in  civil  cases. 

In  the  case  of  The  United  States  v,  Battiste,  in  1835,  2  Sumn.  240, 
243,  Judge  Story  states  it  as  the  opinion  of  his  whole  professional 
life,  that  the  jury  are  no  more  the  judges  of  the  law  in  a  capital  or 
other  criminal  case,  upon  a  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue ;  and  though  they  have  the 
physical  power,  yet  they  have  not  the  moral  right  to  decide  the  law 
according  to  their  notions  or  pleasure ;  and  he  adds,  "  it  is  the  duty 
of  the  jury  to  follow  the  instructions  of  the  court." 

The  State  v.  Jones,  5  Ala.  666,  (1843,)  has  been  cited  as,  an  author- 
ity to  sustain  the  decision  of  the  court  in  the  present  case.  It  is 
said  in  that  case  that,  "  as  the  jury  may  find  a  general  verdict  in  a 
criminal  case,  they  are  judges  both  of  law  and  fact,  and  may,  if  they 
think  proper,  disregard   the   opinion  of  the  court   upon   the  law." 
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This  question  came  directly  before  the  Alabama  court,  in  the 'case  of 
Pierson  v.  State,  12  Ala.  153,  in  which  th,e  doctrine  of  Judge  Story 
is  adopted  as  sound ;  and  the  case  of  The  State  v.  Jones  is  explained 
and  limited,  and  put  upon  what,  I  think,  is  the  true  ground,  that  is, 
that  the  jury  have  only  the  physical  power  to  disregard  the  opinion  of 
the  court,  if  they  will,  —  not  the  moral  or  legal  right.  In  the  case  in 
12  Ala.  R.  the  court  use  this  language:  "  The  jury  have  no  right  to 
judge  of  the  law,  or  control  over  it,  except  what  grows  out  of  their 
right  to  return  a<  general  verdict  of  not  guilty."  [And  this  doctrine 
was  fully  sustained  in  the  late  case  of  Batre  v.  The  State,  18  Alabama, 
119,  (1850,)  where  the  authorities  are  cited,  and  the  reason  for  such  a 
conclusion  well  stated  by  Dargan,  C.  J.  "  We  know,"  said  he,  "  it  has 
been  said  by  courts  of  respectable  authority,  that  the  jurors  in  a  crim- 
inal case  are  the  judges  of  the  law  as  well  as  of  the  facts  ;  but  we 
think  this  opinion  arises  from  not  distinguishing  between  the  powers 
that  a  jury  may  assume  to  exercise,  and  the  duties  confided  to  them 
by  law."] 

It  has  been  supposed  that  the  case  of  Holder  v.  State,  5  Georgia, 
441,  was  in  unison  with  the  present  decision  ;  but  upon  a  recurrence  to 
that  case,  it  will  be  seen,  they  have  a  statute,  which  enacts,  "  that  on 
every  trial  of  a  crime,  or  offence,  the  jury  shall  be  judges  of  the  law 
and  fact,  and  shall  give  a  general  verdict  of  guilty,  or  not  guilty  ; " 
and  the  case  is  put  exclusively  on  the  statute.  The  case  of  Patter- 
son v.  State,  2  English,  59,  also  rests  upon  the  Constitution  of, 
Arkansas,  and  a  statute  of  the  State,  "  which  make  the  jury  the 
judges  of  the  law,  as  well  as  of  the  evidence."  [See  also  the  case  of 
Sandford  v.  The  State,  6  English,  328,  (1850) ;  Bell  v.  The  State, 
5  English,  536,  (1850.)] 

It  is  true,  that  Justice  Baldwin,  in  the  case  of  The  United  States  v. 
Wilson  4*  Porter,  1  Baldwin's  C.  C.  Rep,  99,  on  the  trial  of  Wilson, 
tells  the  jury,  "  they  are,  in  a  criminal  case,  judges  of  the  law  and 
fact,  and  are  not  bound  by  the  opinion  of  the  court ;  and  if  they 
should  differ  from  the  court,  they  must  find  their  verdict  accordingly." 
But  when  Porter's  trial  came  on,  page  108,  same  book,  and  the  coun- 
sel, knowing  what  the  court  charged  the  law  of  the  case  to  be  on 
Wilson's  trial,  appealed  from  the  court  to  the  jury  with  masterly 
powers  of  intellect  and  eloquence,  to  induce  them  to  override  the 
decision  of  the  court.  Judge  Baldwin  seemed  to  be  disposed  to  recede 
from  the  ground,  which  he  had  taken  on  the  trial  of  Wilson.  He 
here  tells  the  jury,  "  if  they  acquit,  the  court  cannot  grant  a  new 
trial,  though  they  differ  from  the  jury  as  to  the  law ;  and  in  this 
respect  they  are  judges  of  law,  if  they  choose  to  become  so ;  and 
that  their  judgment  is  final,  not  because  they  settle  the  law,  but  be- 
cause they  do  not  think  it  applicable,  or  do  not  choose  to  apply  it  to 
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the  case  ;  and  that  this  is  what  is  meant  by  the  power  of  the  jury  to 
decide  on  the  law."  What  Judge  Baldwin  on  the  first  trial  called  a 
right  in  the  jury,  he  here  calls  a  power ;  not  because  the  jury  settle 
the  law,  but  because  their  judgment,  if  they  acquit,  is  final.  The 
case  of  The  United  States  v.  Shive,  1  Baldw.  510,  was  a  prosecution 
for  passing  counterfeit  money  on  the  Bank  of  the  United  States.. 
The  ground  assumed  in  the  defence  was,  that  the  law  chartering  the 
bank  was  unconstitutional ;  and  when  the  counsel  claimed,  that  the 
jury  were  the  judges  of  the  law,  and  pressed  upon  them  the  opinions 
of  politrcians,  high  in  authority,  —  as  to  the  unconstitutionality  of  the 
law,  the  court  came  out,  and  told  the  jury  in  the  most  authoritative 
manner,  that  this  was  not  an  open  question,  and  was  not  for  the  con- 
sideration of  the  jury,  and  that  the  decision  of  the  Suprteme  Court 
was  binding  both  upon  the  court  and  jury.  But,  if  it  be  true,  that 
the  jury  are  the  judges  of  the  law,  and  that  there  can  be  no  legal 
conviction  without  the  concurrent  opinion  of  the  court  and  jury  in 
matter  of  law,  against  the  accused,  this  is  all  wrong.  Though  the 
opinion  of  the  Supreme  Court  might  be  binding  upon  the  circuit 
judge,  it  could  not  be  upon  the  jury;  and  to  admit  that  it  would 
bind  the  jury  would  be  to  give  up  the  question.  The  validity  of  the 
law  was  involved  under  the  plea  of  not  guilty;  and  if  the  law  was 
unconstitutional,  the  accused  was  not  guilty  of  the  offence  charged 
in  the  indictment.  Hence,  if  the  jury  are  the  judges  of  the  law  in  a 
criminal  case,  they  must,  in  passing  upon  the  guilt  or  innocence  of 
the  accused,  pass  upon  the  validity  of  the  law.  The  decision  of  the 
jury,  if  it  may  have  that  appellation,  in  no  case  settles  the  law,  or  be- 
comes a  rule  of  action  for  another  jury,  in  a  like  case.  The  opinion 
of  the  Supreme  Court  is  no  more  binding  upon  the  jury,  than  the 
opinion  of  the  circuit  judge  at  the  trial ;  and  if  ther  jury  had  acquitted 
Shive  against  the  charge  of  the  court,  it  would  have  been  final.  They 
had  the  physical  power  to  do  it ;  but,  as  I  hold,  this  does  not  give  the 
legal  power,  or  moral  right.  If,  upon  the  issue  of  not  guilty,  which 
may  involve  matter  of  fact,  and,  incidentally,  matter  of  law,  the  ac- 
cused has  the  right  to  have  the  jury  pass  upon  the  whole  issue,  the 
case  of  Shive  cannot,  form  an  exception.  To  claim  it  would  be,  in 
effect,  to  abolish  the  rule  contended  for. 

Judge  Thompson,  whose  judicial  learning  and  experience,  while 
on  the  bench  of  the  Supreme  Court  of  New  York  and  on  the  bench 
of  the  United  States,  were  very  extensive,  thus  wrote  to  a  friend 
some  short  time  before  his  death :  "  I  have  repeatedly,"  he  says, 
"ruled  on  the  trial  of  criminal  cases,  that  it  was  the  right,  as  well  as 
the  duty,  of  the  court  to  decide  questions  of  law ;  and  any  other 
rule,  it  appears  to  me,"  he  adds, ""  would  be  at  war  with  our  whole 
judicial  system,  and  introduce  the  utmost  confusion  in  criminal  trials- 
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It  is  true,"  he  says,  "  the  jury  may  disregard  the  instructions  of  the 
court,  and  in  some  cases  there  may  be  no  remedy.  But  it  is  still  the 
right  of  the  court  to  instruct  the  jury  on  the  law,  and  the  duty  of  the 
jury  to  obey  the  instruction." 

In  the  libel  case  of  The  People  v.  Croswell,  in  1804,  3  Johns.  Cas- 
337,  which  was  tried  before  Ch.  J.  Lewis,  he  charges  the  jury  in  con- 
formity to  the  law,  as  settled  in  England  in  the  case  of  the  Dean  of 
St.  Asaph ;  and  upon  a  motion  for  a  new  trial  for  a  misdirection  of 
the  judge,  the  question  was  argued  before  four  judges,  who  were 
equally  divided  on  the  motion.     Kent  and  Thompson,  Justices,  were 
for  granting  a  new  trial,  and  Lewis,  C.  J.,  and  Livingston,  J.,  were 
opposed  to  it.     The  ground  assumed  by  Kent  was,  that  the  intent,  in 
all  cases,  was  an  inference  of  fact,  and  in  no  case  an  inference  of 
law ;  and  this  was  probably  the  only  ground  upon  which  Thompson 
advised  a  new  trial.     Kent,  however,  argued,  that  the  jury  were  the 
judges  of  the  law,  and  must  resolve  both  law  and  fact,  upon  a  plea 
of  not  guilty,  unless  they  chose  to  return  a  special  verdict.     The 
opinion  of  Kent,  J.,  is  able ;  but  he  is  opposed  by  an  opinion  of  the 
chief  justice,  equally  able.     The  result  of  this  division  of  the  court 
was  to  deny  a  new  trial;  but  no  motion  having  been  made  for  sen- 
tence on  the  verdict,  until  the  statute  of  1805  became  a  law,  the 
court  unanimously  awarded  a  new  trial.     It  has  been  said,  that  this 
act  of  the  New  York  legislature  furnishes  conclusive  evidence,  that' 
that  body  understood  the  law  then  to  be  settled,  that  juries  were,  in^ 
criminal  cases,  generally  both  judges  of  ^he  law  and  the  facts.     But 
if  it  were  so,  I  apprehend  the  opinion  of  the  legislature  would  not  be 
of  the  highest  authority  ;  I  think,  however,  that  no  such  conclusion 
is  to  be  drawn  from  the  act  itself.     It  will  be  remembered,  that  in 
England  the  great  contest  in  libel  prosecutions  was,  whether  the  jury 
should  find  a  defendant  guilty  upon  finding  the  publication  and  the 
truth  of  the  innuendoes,  leaving  the  court  to  decide  upon  the  question, 
whether  the  matter  charged  was  libellous,  upon  a  motion  in  arrest,  or 
whether  the  whole  should  be  passed  upon  by  the  jury  upon  proper 
instructions  from  the  court,  under  the  plea  of  not  guilty.     It  was,  I 
think,  the  only  object  of  the  statute  to  settle  that  controversy.     The 
preamble  to  the  act  recites,  that  «  doubts  exist,  whether,  on  trial  for 
a  libel,  the  jury  have  a  right  to  give  their  verdict  on  the  whole  mat- 
ter in  issue."     And  the  statute  enacts,  that  the  jury  shall  have  a  right 
to  determine  the  law  and  fact,  under  the  direction  (not  the  advice) 
of  the  court,  in  like  manner  as  in  other  criminal  cases ;  and  that  they 
shall  not  be  directed  or  required  to  find  the  defendant  guilty,  merely 
on  the  proof  of  publication  and  the  innuendoes. 

But  how  are  they  to  decide  the  law  ?     The  statute  answers,  under 
the  direction  of  the  court ;  that  is,  they  are  under  the  direction  of  the 
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court,  as  I  understand  it,  to  return  a  general  verdict  of  guilty,  or. not 
guilty  ;  and  this  verdict  will  necessarily  be  compounded  both  of  law 
and  fact ;  and  in  this  sense,  it  may  be  said,  that  the  jury  resolve  both 
law  and  fact.  But  does  it  follow  from  this,  that  the  jury  have  a 
right  to  disregard  the  instructions  of  the  court  on  the  law,  and  set 
them  at  nought  ?  If  so,  they  do  not  decide  the  case  under  the  direc- 
tion of  the  court,  but  against  it.  It  may  indeed  be  said,  that  the 
term  in  the  statute  —  direction  —  ex  vi  te  mini  implies  an  obligation 
upon  the  jury  to  follow  it.  If,  when  the  statute  says,  the  jury  shall 
have  the  right  to  decide  both  law  and  fact  under  the  direction  of  the 
court,  it  was  meant  to  create  them  the  paramount  judges  of  the  law, 
it  would  seem  to  follow,  that  their  decision  should  be  final,  whether 
for  or  against  the  defendant.  But  in  the  proviso  the  right  to  arrest 
the  judgment  is  expressly  reserved  to  the  court,  as  it  had  been  before 
practised ;  and  I  have  no  doubt,  if  the  jury  convicted  the  defendant 
against  the  charge  of  the  judge,  the  court  would  grant  a  new  trial ; 
and  this,  I  think,  is  exercising  the  right  to  resolve  both  the  law  and 
the  fact  under  the  same  qualifications  and  limitations,  as  the  jury 
could  do  in  other  criminal  cases. 

It  is  true,  that  upon  the  trial  of  Stone  for  a  libel,  in  1842,  before 
Mr.  Justice  Kent,  he  seemed  to  think,  that  in  that  State,  upon  such 
a  prosecution,  the  jury  are  the  judges  of  the  law  and  fact,  and  so 
charged  them.  But  this  I  understand  to  be  in  consequence  of  the 
construction  which  he  gave  to  a  provision  in  their  State  constitution. 
The  same  accomplished  jurist  lays  it  down,  in  that  very  case,  "that 
in  all  criminal  cases,  except  those  of  libel,  the  law  is  laid  down  by 
the  court,  and  the  jury  are  merely  the  judges  of  the  facts."  And 
though  the  jury  can  exercise  their  power  to  bring  in  a  general  verdict 
of  not  guilty,  against  the  charge  of  the  court,  and  none  can  dispute  it, 
yet  he  says,  "  it  is  their  power,  not  their  right."  See  the  Report  of 
Stone's  Trial  in  the  New  York  Express  of  May  17,  1842.  In  a 
recent  case  in  the  State  of  New  York,  The  People  v.  Pine,  2  Barb. 
Sup.  Court  R.  566,  in  a  capital  case,  the  court  charged  the  jury,  in 
substance,  that  they  were  only  to  determine  the  facts ;  that  the  court 
were  the  only  judges  of  the  law,  and  that  they  were  bound  to  take 
the  law  from  the  court ;  and  under  this  charge  of  the  court  Pine  was 
convicted,  and  was  subsequently  executed.  [And  in  the  subsequent 
case  of  Carpenter  v.  The  People,  8  Barbour,  603,  (1850,)  Welles,  J., 
said :  "  The  idea  which  has  become  somewhat  current  in  some  places, 
that  in  criminal  cases  the  jury  are  judges  of  the  law  as  well  as  the  facts, 
is  erroneous,  not  being  founded  upon  principle  or  supported  by  au- 
thority. Courts  of  record  are  constituted  the  sole  judges  of  the  law 
in  all  cases  that  come  before  them."  And  such  seems  now  to  be  the 
established  law  in  New  York.     See  The  People  v.  Finnegan,  1  Par- 
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ker,  147,  (1848) ;  Safford  v.  TOe  People,  1  Parker,  474,  (1854,)  over- 
ruling the  earlier  cases  of  The  People  v.  Thayer,  1  Parker,  595,  (1825) ; 
and  The  People  v.  Videto,  Id.  603,  (1825.)] 

In  Dorr''s  trial,  in  Rhode  Island,  for  treason,  the  charge  of  the 

court  was  the  same.     See  Pamphlet  Trial,  page .     And  even  in 

Texas,  the  conservative  spirit  of  their  courts  have  held,  that  in  crim- 
inal trials  it  is  the  duty  of  the  jury  to  look  to  the  court  for  the  law, 
and  that  the  court  is  the  only  organ  and  expositor  of  the  law.  Nells 
V.  The  Slate,  2  Texas,  280.  And  in  the  case  of  Handy  v.  Tlie  State, 
7  Missouri,  607,  the  court  who  tried  the  cause  charged  the  jury,  that 
they  were  the  judges  of  the  law  and  the  fact ;  and  a  conviction 
followed;  and  upon  a  writ  of  error  the  judgment  was  for  this  cause 
reversed. 

It  has  been  said,  that  the  Sedition  Act  of  1798  furnishes  evidence 
of  the  sense  of  the  profession,  and  of  the  people,  at  that  early  day,  on 
this  question,  and  shows  that  it  was  then  understood,  that  the  jury 
were  the  judged  of  the  law.  But  I  apprehend,  that  this  argument  is 
without  force.  The  third  section  of  the  act  of  Congress  of  the  14th 
of  July,  1798,  after  providing  for  the  giving  of  the  truth  in  evidence, 
proceeded  to  declare,  that  the  jury  should  have  a  right  to  determine 
the  law  and  the  factj  under  the  direction  of  the  court,  as  in  other  cases. 
The  words,  "  as  in  other  cases,"  cannot  go  to  show,  that  a  right  ex- 
isted in  the  jury  to  decide  the  law,  and  that  this  was  go.  well  under- 
stood, as  to  become  a  general  rule  of  action.  A  provision  similar  has 
been  introduced  into  several  of  the  State  constitutions,  and,  among 
them,  into  the  Constitutions  of  Ohio  and  Kentucky.  See  Mont- 
gomery V.  The  State,  11  Ohio  R.  427.  The  court  say,  speaking  of 
their  Constitution,  that  it  could  not  be  imagined,  that  the  jury  were 
judges  of  the  law  and  fact  in  a  criminal  case,  independent  of  the 
court ;  and  if  they  go  aside  of  their  direction,  and  determine  the  law 
incorrectly,  they  commit  a  public  wrong.  In  Montee  v.  Common- 
wealth, 3  J.  J.  Marsh.  (Ky.)  R.  151,  the  court  say,  "the  provision  in 
their  State  constitution  clearly  defines  how  the  jury  may  determine 
the  law  and  fact,  and  what  shall  be  the  province  of  the  court ;  and 
that  it  presupposes,  that  in  all  cases,  except  libels,  which  it  provides 
for,  the  court  had  a  preexisting  acknowledged  right  to  direct  the  jury 
as  to  the  law,  leaving  the  jury  then  to  decide  the  whole  case,  com- 
pounded of  law  and  fact."  This  is  precisely  what  is  done  in  a  civil 
case,  upon  a  plea  of  the  general  issue,  when  questions  of  law  are 
raised  on  the  trial. 

I  apprehend  no  argument  can  be  drawn  from  the  libel  act,  as  it  is 
called,  of  32  George  III.,  in  favor  of  the  general  proposition,  that 
juries  are  the  judges  of  the  law  in  criminal  cases.  The  preamble  re- 
cites, that  doubts  had  arisen,  whether,  in  prosecutions  for  libel,  the 
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jury  should  give  their  verdict  upon  the  whole  matter  in  issue.  The 
act  provided,  that  they  might  give  a  general  verdict  of  guilty,  or  not 
guilty,  upon  the  whole  matter  put  to  issue  on  the  indictment,  or  in- 
formation, and  that  they  should  not  be  required  to  find  the  defend- 
ant guilty  merely  on  proof  of  the  publication  and  of  the  sense  as- 
cribed to  the  same.  The  second  section  provides,  that  the  court,  on 
every  such  trial,  shall  give  their  opinion  and  direction  to  the  jury 
on  the  matter  in  issue  between  the  king  and  the  defendant,  in  like 
manner  as  in  other  criminal  cases.  The  statute  also  provides,  "  that 
it  shall  not  be  so  construed,  as  to  prevent  the  jury,  in  their  discre- 
tion from  returning  a  special  verdict  as  in  other  criminal  cases." 
And  the  statute  expressly  reserves  the  right  of  the  defendant,  upon 
conviction,  to  move  in  arrest  of  judgment  on  such  ground  and  in 
such  manner,  as  he  had  the  right  to  do,  before  the  passage  of  the 
act. 

Lord  Erskine  is  said  to  be  the  father  of  this  h^  though  intro- 
duced by  Fox,  and  seconded  by  Erskine;  yet  notBpe  word  is  said 
about  the  jury  being  judges  of  the  law.  They  are  to  give  their  ver- 
dict upon  the  whole  matter  in  issue,  —  and  how  ?  Under  the  direc- 
tion of  the  court,  as  in  other  criminal  cases.  And  what  matter  is  put 
in  issue  to  the  jury  ?  The  law  is  never  proved  or  put  in  issue«to> 
the  jury.  Though  in  actions  of  tort,  as  in  trover,  matter  of  justifi- 
cation may  be  given  in  evidence  under  the  plea  of  not  guilty,  and 
upon  which  question^  of  law  may  arise  on  the  trial,  yet  they  are  not 
in  issue  to  the  jury.  The  plea  is  simply  a  denial  of  the  declaration. 
So,  to  an  indictment,  matter  of  justification  may  be  given  in  evidence 
under  the  plea  of  not  guilty;  and  though  the  question,  whether  the 
matter  set  up  in  justification  is  proved,  or  not,  is  for  the  jury,  yet  its 
legal  sufficiency  is  not,  in  issue  to  the  jury,  any  more  than  it  would 
have  been  in  a  special  plea.  The  provision  in  the  act,  that,  upon 
conviction,  the  defendant  may  file  his  motion  jn  arrest  of  judgment,, 
is,  in  effect,  a  denial  that  the  jury  are  to  decide  the  law,  simply  be- 
cause they  pass  upon  the  "  whole  matter  in  issue."  The  law  can  be 
no  more  in  issue  to  the  jury,  upon  an  acquittal,  than  upon  convic- 
tion. If,  however,  they  acquit,  there  is  no  need  of  a  motion  in  arrest. 
Chief  Justice  Best,  in  Levi  v.  Milne,  4  Bing.  195,  398,  speaking  of 
the  libel  act,  though  in  a  civil  case,  says,  "  I  mean,  however,  to  pro- 
test against  juries  becoming  judges  of  the  law,  even  in  criminal  cases. 
The  act  only  says,  they  may  find  a  general  verdict."  And  he  em- 
phatically asks,  "  has  a  jury,  then,  a  right  to  act  against  the  opinion 
of  the  jadgCj  and  return  a  verdict  on  their  own  construction  of  the 
law?"  "I  am  clearly  of  the  opinion,"  he  adds,  "that  they  have- 
not."  See  also  King  v,  Burdett,  4  .Barn.  &  Aid.  95,  in  which  Chiefi' 
Justice  Best  is  very  explicit,  that  the  court  are  to  judge  of  the  law,. 
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in  libel  as  in  all  other  cases  ;  and  that  the  statute  only  conferred  upon 
the  jury  the  right  to  find  the  intent,  with  which  the  publication  was 
made.  It  would  seem,  however,  from  the  case  of  Baylis  v.  Lawrence, 
11  Ad.  &  El.  920,  that  a  practice  had  been  adopted  in  civil  actions 
for  a  libel,  to  leave  it  to  the  jury,  under  all  the  circumstances,  to  say 
whether  the  publication  amounted  to  a  libel,  or  not ;  and  that  this 
practice  is  analogous  to  the  enactment  of  the  libel  act,  which  only 
relates  to  criminal  cases ;  but  it  has  been  treated  as  a  declaratory  act 
by  some  judges ;  and  the  question,  whether  the  publication  was  a 
libel,  or  not,  has  been  regarded  as  a  mixed  question  of  law  and  fact, 
depending  upon  the  nature  of  the  publication  and  the  intent  with 
which  it  was  made.  On  a  motion  in  arrest,  however,  it  becomes  a 
pure  question  of  law,  whether  the  matter  is  libellous. 

Some  general  considerations  would  seem  to  lead  the  mind  to  the 
conclusion,  that  it  cannot  be  a  reasonable  or  sound  doctrine,  that  the 
jury  are  rightfully  the  judges  of  the  law  in  a  criminal  case.  The 
idea,  that  the  ^B,  which  is  supposed  to  be  a  certain  rule  of  action, 
should  be,  on  every  criminal  trial,  what  a  jury  of  twelve  men  should 
be  inclined  to  make  it,  subject  to  no  control,  or  review,  and  liable  to  be 
perverted,  through  prejudice,  and  the  popular  outbreak  of  the  day, 
h»s  not,  I  confess,  after  mature  consideration,  received  with  me  any 
special  favor.  It  has  never  been  claimed,  that  the  jury  have  the 
right  to  judge  of  the  law  in  a  case,  where  the  question  of  law  arises 
upon  the  record ;  and  it  must  be  admitted,  that  the  jury,  upon  a  plea 
of  not  guilty,  are  not  the  judges  of  the  law  for  the  purpose  of  con- 
viction. If  they  convict,  under  improper  instructions  from  the  court, 
the  defendant  may  have  his  exceptions  and  reverse  the  case  upon 
error ;  and  if  the  conviction  be  against  the  direction  of  the  court,  the 
same  court  will  order  a  new  trial.  This  is  as  well  settled  in  criminal 
as  in  civil  cases, —  and  is  conclusive,  that  the  jury  cannot  be  the 
judges  of  the  law  fjr  a  conviction.  If  at  all,  it  must  be  only  for 
acquittal ;  and  is  it  true,  that  jurors  are  the  legitimate  judges  of  the 
law  for  such  a  purpose  ?  Is  such  a  doctrine  necessary  for  the  indi- 
vidual safety  and  security  of  the  citizen  ?  I  am  not  apprehensive  a 
jury  would  often,  if  ever,  go  against  the  direction  of  a  judge  to  acquit 
a  prisoner  in  humble  life,  unless  in  a  case  involving  some  exciting 
topic,  or  where  the  law,  which  should  be  attempted  to  be  enforced, 
might  be  deemed  unpopular.  It  will  be  in  the  case  of  the  rich  and 
influential,  where  crime  is  sometimes  found  in  its  most  appalling 
character,  that  a  jury  will  be  met  with  the  choicest  talents  that  grace 
the  bar,  and  every  effort  made,  which  genius  or  sophistry  can  devise, 
to  carry  them  away  from  duty,  and  to  induce  them,  by  the  most  cap- 
tivating addresses,  to  take  ground  against  what  may  well  be  supposed 
will  be  the  direction  of  the  court,  under  the  plea,  that  they  are  the 
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paramount  judges  of  the  law;  and  it  will  be  more  than  hinted,  that 
the  court  are  prejudiced  against  the  accused,  and  hence  the  necessity, 
that  they  should  assert  their  right  to  decide  the  law.  If  the  jury  are 
the  ultimate  judges  of  the  law,  the  exercise  of  this  right  should  be 
cordially  yielded  to  them.  They  should  be  fully  addressed  upon  the 
law,  which  they  are  called  to  decide,  and  the  authorities  should  be 
produced  and  read,  and  they  should  be  fully  possessed  of  the  cases, 
and  be  enabled  to  compare  them,  one  with  another,  and  mark  out 
the  distinctions  upon  which  they  rest. 

It  would  seem  to  follow,  from  the  oath  administered  to  the  jury, 
that  they  are  only  to  decide  facts.  It  is  the  theory  of  most  govern- 
ments, that  justice  is  to  be  administered  under  the  sanctions  of  an 
oath.  The  judge  is  sworn  to  an  impartial  administration  of  the  law  ; 
and  in  Hale's  Pleas  ofjhe  Crown,  Vol.  2,  p.  292,  we  have  the  oath, 
as  administered  to  the  jury  in  a  criminal  case,  which  is  as  follows  :  — 
"  You  shall  well  and  truly  try  and  true  deliverance  make  between 
our  Sovereign  Lord,  the  King,  and  the  prisoner  at  the  bar,  whom  you 
shall  have  in  charge,  (and  true  verdict  give,)  according  to  your 
evidence." 

There  is  no  obligation,  in  this  oath,  imposed  upon  the  jury  to  de- 
cide the  law  correctly ;  and  they  are  not  sworn  to  make  that  their 
rule  of  decision ;  but  the  only  rule  given  them  in  the  oath  is,  accord- 
ir^  to  their  evidence.  If  the  jury  decide  the  law,  justice  is  admin- 
istered, so  far,  without  the  sanction  of  an  oath,  —  which  contravenes 
the  very  principles  of  "the  constitution  of  the  English  government,  as 
well  as  our  own.  The  jury  are  sworn,  "  well  and  truly  to  try ; " 
but  should  they  be  sworn  thus  to  try  matter  of  law,  of  which  they 
are  and  must  be  supposed  to  be  ignorant?  The  facts  they  can  learn 
on  the  trial,  but  not  the  law.  The  facts  are  given  in  evidence,  but 
not  the  law;  and  consequently  the  law  is  no  more  involved  in  the 
finding  of  a  jury  in  a  criminal  case,  under  a  plea  of  not  guilty,  than 
it  would  be  in  a  civil  case,  under  the  same  issue.  The  form  of  the 
oath  administered  to  jurors,  under  our  statute,  gives  the  same  rule, 
by  which  they  are  to  be  governed  in  making  their  verdict,  in  both 
civil  and  criminal  trials.  The  rule,  as  expressed,  is,  "  according  to 
the  evidence  given  them  in  court,  and  the  laws  of  this  State."  No 
one  supposes  this  oath  binds,  or  authorizes,  the  jury  to  decide  the 
law  in  a  civil  case ;  and  can  it  be  claimed,  that  it  should  any  more 
in  a  criminal  one  ?  In  both,  they  are  to  find  their  verdict  according 
to  the  evidence,  and  the  laws  of  this  State ;  but  how  according  to 
the  laws  of  this  State  ?  clearly  as  they  shall  have  the  law  in  charge 
from  the  court. 

It  is  conceded,  that,  upon  demurrer,  the  court  are  the  only  judges 
of  the  law  arising  from  the  facts  admitted  on  the  record.     But  if  the 
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jury  are  the  judges  of  the  law  arising  from  the  facts  found  by  them, 
why  not  make  them  the  judges  of  the  law  arising  from  facts  admit- 
ted? Certainly  it  would  be  less  embarrassing  to  them,  than  to  de- 
cide both  law  and  fact,  when  both  were  in  dispute.  It  has  been 
said,  that,  upon  a  plea  of  not  guilty,  the  verdict  of  the  jury  is  so 
compounded  of  law  and  fact,  that  the  jury  must  necessarily  decide 
both  law  and  fact.  But  why  so,  any  more  than  in  a  civil  suit?  The 
law  and  the  fact  may  as  well  be  kept  separate,  by  means  of  a  hypo- 
thetical charge,  in  the  one  case,  as  in  the  other.  Lord  Erskine,  in 
his  famous  argument  in  the  case  of  the  Dean  of  St.  Asaph,  pushed 
this  objection  still  further,  and  claimed,  that  the  words  and  nature 
of  a  verdict,  in  a  criminal  case,  necessarily  import,  that  the  jury  are 
the  judges  of  the  law  and  fact,  and  that  they  must  necessarily  decide, 
both  as  to  the  commission  of  the  act  charged,  and  also  as  to  its  crim- 
inality, because,  he  says,  if  the  act  were  not  criminal,  a  verdict  of 
guilty  would  be  false.  But  this  argument  proves  too  much ;  for  it  is 
a  conceded  point,  if  the  jury  find  the  defendant  guilty,  against  the 
charge  of  the  court,  their  decision  is  not  final,  and  the  court  will  set 
the  verdict  aside.  It'  may  be  further  answered,  that  the  jury,  by  a 
general  verdict  of  guilty,  find  the  facts  to  be  true,  which  are  alleged 
in  the  indictment,  and  so  far  as  they  are  concerned  they  imply  a 
crime,  whatsoever  the  court  may  decide  on  a  motion  in  arrest.  Be- 
sides, a  verdict  of  guilty  is  always  to  be  understood  provisionally, 
that  is,  guilty,  if  the  facts  are  sufficiently  stated  in  the  indictment, 
and  be  such  as  constitute  the  crime  attempted  to  be  charged.  If  the 
verdict  was  not  by  implication  provisional,  the  court  in  no  case  could 
arrest  the  sentence  after  a  general  verdict  of  guilty. 

It  is  a  rule  apparently  without  exception,  that  issues  of  law  are 
-ever  determined  by  the  judges,  and  only  issues  of  fact  go  to  the  jury. 
1  Inst.  71  c.  It  is  not  claimed,  that  upon  a  plea  of  not  guilty,  the 
jury  are  the  judges  of  the  admissibility  of  evidence.  But  if  they  are 
the  judges  of  the  law,  to  be  consistent,  they  should  be.  No  question 
of  law,  in  such  case,  is  on  the  record  ;  and  whether  a  given  state  of 
.facts  is  admissible  in  evidence  depends  upon  what  shall  be  held 
necessary  in  law,  to  make  out  the  crime.  The  result,  then,  of  the 
■doctrine  claimed  to  exist  in  this  particular  is,  that  the  jury  are  the 
ultimate  judges  of  the  law,  as  to  what  facts  must  be  proved,  to  make 
■out  the  crime,  and  the  judges  decide  what  facts  shall  go  to  the  jury. 
The  only  standard,  which  the  court  can  have  in  relation  to  the  ad- 
missibility of  evidence,  is,  to  determine  in  their  own  minds  what  is 
necessary  to  constitute  the  offence  ;  and,  upon  the  theory  now 
adopted,  the  jury  have  the  ri^ht  to  overrule  them. 

It  is  admitted,  the  jury  may  return  a  special  verdict,  and  thereby 
refer  all  questions  of  law  to  the  court.     It  was  once  doubted,  whether, 
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upon  common  law  principles,  the  jury  were  not  bound,  if  required, 
to  return  a  general  verdict ;  but  the  contrary  is  well  settled  ;  and  the 
rule  now  holds  without  exception,  both  in  civil  and  criminal  cases, 
that  the  jury  may,  if  they  choose,  return  a  special  verdict.  2  Co.  Inst. 
422,  425 ;  Bowman's  case,  9  Co.  11  b,  and  12 ;  1  Co.  Inst.  227  b ; 
Staun.  P.  C.  165  a ;  2  Ld.'  Raym.  1494 ;  Hargrave's  Notes  to  Col 
Litt.  155  b,  n.  276.  .  * 

We  think  this  is  conclusive,  to  show  that  the  jury  are  not  consti- 
tutionally the  judges  of  the  law  upon  a  plea  of  not  guilty,  any  more 
than  upon  a  demurrer.  If  they  are,  the  accused  must  have  the  right 
to  demand  that  the  jury  should  decide  the  law,  and  if  not,  he  is  de- 
prived of  a  constitutional  right.  This  cannot  well  be  said  to  be  a 
qualification  of  the  right,  which  the  accused  may  have,  to  call  upon 
the  jury  to  pass  on  the  law.  It  is  in  effect  an  abrogation  of  the 
right ;  for  how  can  that  be  called  a  right,  which  may  at  any  time  be. 
denied  by  the  very  board,  to  whom  the  law  has  committed  the  secu- 
rity of  this  right,  if  it  be  one.  If  the  defendant  has  the  right  to  an 
acquittal,  unless  there  is  a  concurrence  of  opinion  both  in  the  court 
and  jury,  that  the  law  is  against  him,  it  is  a  sacred  right ;  and  it 
would  be  absurd  to  hold,  that  the  jury  could  defeat  hiiji  of  this  right 
by  returning  a  special  verdict,  in  their  discretion. 

If  the  jury,  after  finding  the  facts  specially,  also  find  their  conclu- 
sion of  the  law  from  the  facts  found  by  them,  this  is  not  binding  upon 
the  judges ;  but  they'have  the  right  to  declare  the  law,  as  they  con- 
ceive it  to  be,  and  thus  control  the  verdict.  1  Hale's  P.  C.  471 ;  2 
Hale's  P.  C.  302 ;  Staun.  P.  C.  155  a ;  4  Co.  42  b  ;  Plowd.  114  a,  b. 
This  is  also  at  war  with  the  opinion,  that  the  defendant  has  the  right 
to  be  acquitted,  unless  both  court  and  jury  concur  in  opinion  in  mat- 
ter of  law  against  the  accused.  When  the  facts  are  settled,  the  jury 
cannot  control  the  verdict. 

Though  a  jury  can  acquit  upon  a  plea  of  not  guilty,  against  the 
charge  of  the  court,  from  the  form  of  the  proceeding,  yet  does  it  fol- 
low, that  they  ought  so  to  do  ?  They  may  return  a  verdict  of  not 
guilty,  in  a  civil  suit,  against  the  charge  of  the  court ;  but  no  one 
supposes  they  ought  to  do  it ;  and  if  they  do,  the  court  will  grant  a 
new  trial.  So  if  they  convict  in  a  criminal  case,  against  the  charge 
of  the  court,  the  same  result  will  follow ;  but  if  they  acquit,  it  is 
final;  and  from  this  it  is  supposed  to  follow,  that  the  jury  are  right- 
fully the  judges  of  the  law  in  a  criminal  case, — though  the  advocates 
of  this  doctrine  are  constrained  to  admit,  that  it  is  for  the  simple 
purpose  of  an  acquittal.  I  apprehend  that  the  conclusion  is  alto- 
gether illogical.  It  is  a  maxim  of  the  common  law,  as  old  as  the 
common  law  itself,  that  "  nemo  bis  puniiur,  aut  vexatur,  pro  eodem 
delicto;"  and  this  maxim  has,  in  effect,  been  incorporated  into  the 
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Constitution  of  the  United  States,  which  provides, that  no  man  "shall 
be  put  twice  in  jeopardy  for  the  same  offence."  A -liberal  construc- 
tion, as  it  should  have  been,  has  always  been  given  to  these  provis- 
ions, in  favor  of  the  accused ;  and  i^  the  verdict  be  rendered  upon 
such  a  proceeding,  that,  upon  a  conviction,  the  court  might  have 
legally  passed  sentence,  upon  an  acquittal,  in  such  a  case,  there  can 
be  no  second  trial,  though  the'jury  acquitted  against  the  charge  of 
the  court,  or  through  a  misdirection  of  the  judge.  To  grant  a  new 
trial,  in  such  a  case,  would  be  but  to  give  the  accused  an  opportunity 
to  use  his  former  acquittal  as  a  defence,  and  would  be  a  useless  and 
nugatory  act  in  the  court,  which  they  will  never  do.  This,  I  con- 
ceive, is  the  true  reason,  why  the  law  has  been  settled,  that  no  new 
trial  can  be  had  after  an  acquittal,  though  it  is  otherwise  upon  conr 
viction ;  and  the  same  reason  has  led  the  legislatures,  who  have 
passed  laws  providing  for  bills  of  exceptions  on  criminal  trials,  to 
confine  this  right  to  the  defendant,  upon  a  conviction.  If  acquitted 
he  would  not  need  his  exceptions  ;  and  if  the  case  were  opened  upon 
exceptions  by  the  government,  the  defendant  could  avail  himself  of 
the  provision  in  the  Constitution,  which  has  been  referred  to,  and 
which  is  the  supreme  law  of  the  land. 

Though  a  writ  of  error  is  regarded  as  a  writ  of  right,  and  is  so, 
still  it  will  not  lie  for  the  Commonwealth,  in  a  criminal  case,  to  re- 
verse an  acquittal.  People  v.  Dill,  1  Scammon,  257 ;  People  v. 
Hoyal,  lb.  557 ;  Commonwealth  v.  Harrison,  2  Virg.  Cases,  202 ;, 
Slate  v.  Reynolds,  4  Hayw.  110,  in  the  Court  of  Appeals  in  Ten- 
nessee ;  United  States  v.  More,  3  Cranch,  174 ;  People  v.  Corning,  in 
the  Court  of  Appeals  in  New  York,  2  Coms.  9 ;  Commonwealth  v. 
Cummings,  3  Cush.  212;  [1  Leading  Criminal  Cases,  425,  and  note.] 
The  reasons,  which  have  led  to  a  denial  of  a  writ  of  error  in  behalf 
of  the  Commonwealth,  upon  an  acquittal,  are  the  same,  that  would 
prevent  the  granting  a  new  trial. 

The  judiciary  of  this  State  is  a  coordinate  branch  of  the  govern- 
,ment,  and  intrusted  with  the  administration  of  the  law,  and  the  whole 
law,  both  civil  and  criminal ;  and  shall  it  be  said,  that,  under  our 
Constitution,  the  duties  of  a  jury  are  in  certain  cases  judicial,  and 
that  a  jury  of  twelve  men,  who  are  selected  without  any  regard  to 
their  knowledge  of  the  law,  and,  indeed,  upon  the  supposition  that 
.  they  are  not  and  cannot  be  acquainted  with  its  principles,  become, 
when  impannelled  to  try  a  criminal  case,  a  coordinate  branch  of  the 
government  ?  Yet  if  they  are  the  paramount  judges  of  the  law,  this 
must  follow,  and  all  the  different  juries,  who  may  be  brought  together 
throughout  the  State,  for  the  time  being,  become  a  parcel  of  one  of 
the  coordinate  branches  of  the  government.  Can  a  doctrine,  which 
leads  to  such  consequences,  prevail  in  the  United  States  ?     And 
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should  it?  —  especially  in  this  State,  where  our  judges  are  elected 
annually  by  the  immediate  representatives  of  the  people,  also  elected 
annually  ?  And  can  such  a  doctrine  be  wholesome,  and  is  it  neces- 
sary for  the  individual  security  of  the  citizen  ?  Is  not  its  legitimate 
tendency  only  to  enable  the  accused  to  obtain  an  acquittal  against 
law,  through  the  caprice  of  a  jury,  or  through  their  ignorance  upon 
a  subject,  upon  which  they  are  not  supposed  to  have,  and  are  not 
bound  to  have  information?  Though  it  may  be  true,  that  a  jury 
would  ordinarily  follow  the  advice  of  the  judge,  and  treat  it,  practi- 
cally, as  binding  as  a  direction  would  be  upon  them,  yet  the  danger 
would  be  in  exciting  trials,  and  where  the  law,  which  the  govern- 
ment were  attempting  to  enforce,  was  deemed  unpopular.  A  jeal- 
ousy of  leaving  the  law  to  the  court,  in  criminal  trials,  as  in  other 
cases,  is,  in  the  present  state  of  things,  the  merest  declamation. 
Our  judges  are  dependent  upon  the  people,  and  the  very  tendency 
of  an  elective  judiciary  is  towards  the  popularity  of  the  day. 

One  of  the  leading-  arguments  of  Lord  Erskine,  to  establish  the 
point,  that  juries  are  the  judges  of  the  law  in  a  criminal  case,  was  to 
attempt  to  show,  that  by  the  ancient  common  law  the  jury  not  only 
had  the  right,  but  that  they  were  bound  to  exercise  it,  in  deciding  the 
law,  when  it  came  before  them  upon  the  general  issue,  in  a  civil  case, 
—  and  from  that  infer,  that  they  must  have  had  the  right  upon  a  crim- 
inal trial.  See  his  argument  before  the  King's  Bench,  in  the  case  of 
the  Dean  of  St.  Asaph,  1  Ersk.  Sp.  165.  The  statute  of  Westm.  2, 
c.  30,  passed  as  early  as  1285,  is  made  the  basis  of  the  argument  of 
those,  who  claim,  that  juries  were  originally  judges  of  the  law  in  civil 
cases.  Lord  Erskine  took  the  position,  that  from  the  words  of  the 
statute  the  right  of  the  jury  to  decide  the  law,  upon  the  general  issue, 
was  vested  in  them  by  the  Constitution ;  but  he  wholly  failed  to 
satisfy  the  court,  that  this  was  ever  the  law.  The  statute  enacts, 
that  "the  justices  assigned  to  take  assizes  shall  not  compel  the  jurors 
to  say  precisely,  whether  it  be  disseisin,  or  not,  so  that  they  do  show 
the  truth  of  the  fact,  and  require  the  aid  of  the  justices;  but  if  they 
of  their  own  accord  are  willing  to  say,  that  it  is  disseisin,  or  not,  their 
verdict  shall  be  admitted,  at  their  own  peril.''  This  statute  was 
doubtless  passed  to  secure  to  juries  the  right,  in  case  of  assize,  where 
a  special  issue  was  joined  on  some  collateral  matter,  to  return  a 
special  verdict,  referring  the  law  to  the  court,  the  same  as  if  the  issu.e 
were  general. 

Coke,  in  his  Comnientaries  upon  Littleton,  sec.  366,  speaking  of 
an  assize,  says,  that  a  special  verdict  may  be  given  in  any  action, 
and  upon  any  issue,  be  the  issue  general,  or  special,  although  there 
be  some  contrary  opinions  in  the  books ;  yet,  he  says,  the  law  is  now 
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settled  on  this  point.  He  cites  several  cases  from  the  Year  Books, 
and  also  the  statute  Westm.  2,  chap.  30.  This  statute  is  generally 
considered  as  declaratory  of  the  common  law,  and  in  affirmance  of 
it.  In  section  367,  Littleton  remarks,  "  And  as  it  is  said  of  a  verdict 
at  large,  (a  special  verdict,)  in  an  assize,  &c.,  so  it  is  of  a  writ 
of  entry,  founded  upon  a  disseisin,  and  in  all  other  actions,  where 
the  justices  will  take  the  verdict  at  large  ;  the  manner  of  the  whole 
entry  is  put  in  issue."  And  in  section  368,  Littleton  adds,  "  the  jury 
may,  in  such  case,  where  they  may  give  their  verdict  at  large,  re- 
turn a  verdict. generally,  if  they  will,"  &c.  Coke,  adds,  ''although 
the  jury  may  take  upon  themselves  the  knowledge  of  the  law,  and 
return  a  general  verdict,  yet  it  is  dangerous  for  them  so  to  do,  as  they 
run  into  the  danger  of  attaint,  if  they  mistake  the  law."  But  if  they 
were  constitutionally  the  judges  of  the  law  in  civil  cases,  why  should 
they  be  in  danger  of  an  attaint?  The  implication  of  the  conclud- 
ing clause  of  the  statute  is  a  strong  argument,  that  the  jury  were 
not  to  decide  the  law.  If,  upon  their  own  accord,  "the  jury  are 
willing  to  say,  that  it  is  disseisin,  or  not,  their  verdict  shall  be  ad- 
mitted, at  their  own  peril."  If  the  statute  gave  the  right  to  the  jury, 
or  affirmed  a  right  of  the  common  law,  to  decide  the  law  in  such  a 
case,  what  peril  could  they  incur  by  exercising  the  right?  The 
statute  implies  that  if  the  jury  will  undertake  to  decide  the  law,  they 
will  incur  such  penalty,  as  they  may  be  subjected  to,  for  exceeding 
their  jurisdiction.  « 

I  think  Glanville,  lib.  13,  c.  20,  21,  is  a  strong  authority,  to  show, 
that  the  jury  have  no  right  to  decide  the  law  upon  the  general  issue 
involving  both  law  and  fact,  notwithstanding  it  has  sometimes  been 
attempted  to  explain  it  away.  Glanville  says,  that  the  assize  could 
not  decide  upon  the  law  connected  with  disseisin;  and  that,  if  the 
demandant  object  to  put  himself  upon  the  grand  assize,  he  must 
show  some  cause  why  the  assize  should  not  proceed;  and,  if  the  ob- 
jection be  admitted,  the  assize  itself  shall  thereby  cease,  so  that  the 
matter  shall  be  verbally  pleaded  and  determined  in  court,  because  it 
is  then  a  question  of  law,  &c.  If  a  sufficient  reason  be  shown,  the 
assize  shall  not  proceed  ;  and  Glanville  says,  that  an  assize  cannot 
decide  upon  the  law  connected  with  disseisin ;  consequently  the 
assize  shall  for  such  cause  cease.  In  Townshend's  case,  Plowd.  Ill, 
114,  the  jury  undertook  to  decide  a  question  of  law  as  to  a  remitter, 
and  the  court  set  aside  their  finding,  as  being  against  law.  Though 
in  this  case  the  jury  found  the  facts  at  large,  yet  if,  in  such  case,  they 
insist  upon  finding  the  law  also,  why  may  they  not  do  it,  if  they  are 
judges  of  the  law  ?  Why  should  the  court  set  aside  their  conclu- 
sion ?     The  true  reason,  as  I  think,  is,  that  jurors  are  to  try  the  facts, 
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and  the  judges  to  decide  the  law  arising  from  them,  for  ex  facto  jus 
orilur,  and  not  because  they  find  the  facts  at  large,  though  this  may 
enable  the  court  to  decide  the  law  of  the  case. 

In  pleading,  matter  of  law  can  never  be  traversed.  If  it  could,  it 
is  said,  "  it  would  be  to  make  twelve  illiterate  men  try  a  matter  of 
law,  of  which  they  have  no  knowledge."  And  it  is  added,  "  at  the 
beginning  of  our  law  it  was  ordained,  that  matters  of  fact  should  be 
tried  by  twelve  men  of  the  county,  where  the  matter  arises,  and 
matters  of  law  by  twelve  judges  of  the  law  ;  and  that  it  was  not  the 
office  of  the  jury  to  try  matters  of  law,  but  only  matters  of  fact." 
Willion  V.  Berkley,  Plowd.  223,  231 ;  also  Grendon  v.  Bishop  of 
Lincoln,  Plowd.  493,  496.  BuUer,  J.,  in  his  charge  to  the  jury  in  the 
case  of  the  Dean  of  St.  Asaph,  emphatically  denies,  that  in  civil 
cases  the  jurors  were  ever  judges  of  the  law  in  England ;  and  I  am 
not  aware,  that  it  has  been  ever  claimed  in  this  State,  that  in  civil 
cases  the  jury  were  the  judges  of  the  law;  though  doubtless  at  an 
early  day  cases  were  submitted  to  a  jury,  without  much  separation 
of  law  and  fact  by  the  court.  The  argument,  then,  that  the  jury  be- 
ing judges  of  the  law  in  civil  cases,  and  from  that  inferring,  that, 
upon  a  principle  of  equality,  they  must  have  the  same  right  in  a 
criminal  case,  must,  especially  in  this  State,  fall  to  the  ground. 
Though  the  fact,  that  a  verdict  of  acquittal  is  final,  makes  an  im- 
portant distinction  between  criminal  and  civil  eases,  yet  it  is  illogi- 
cal to  infer  from  this,  that  the  jury  are  the  judges  of  the  law  in 
criminal  cases.  A  reason  for  the  distinction  is  to  be  found  in  the 
principle,  that  no  man  can  be  put  in  jeopardy  twice  for  the  same 
offence. 

Blackstone,  4th  vol.,  361,  has  been  relied  upon  to  sustain  the 
opinion  of  the  court.  He  says,  "  the  jury  may  return  a  general  or 
special  verdict, — that  is,  where  they  doubt  the  matter  of  the  law, 
they  may  leave  it  to  the  determination  of  the  court,  though  thejp 
have  an  unquestionable  right  of  determining  upon  all  the  circum- 
stances, and  finding  a  general  verdict,  if  they  think  proper  so  to 
hazard  a  breach  of  their  oaths;  and  if  their  verdict  be  notoriously 
wrong,  they  may  be  punished,  and  the  verdict  set  aside,  at  the  suit 
of  the  king."  This  does  not  look  as  if  Judge  Blackstone  supposed  the 
jury  constitutionally  the  judges  of  the  law  in  criminal  cases  upon  a 
plea  of  not  guilty ;  though  he  evidently,  when  be  speaks  of  the  un- 
questionable right  of  the  jury,  confounds  it  with  power ;  and  it  is,  I 
think,  confounding  the  power  with  the  right,  that  has  occasioned  so 
much  difficulty  on  this  question.  I  am  ready  to  concede,  that,  if  the 
constitution  and  the  laws  of  England  make  jurors  the  ultimate  judges 
of  the  law  in  criminal  cases,  then  a  power  to  decide  the  law  may  be 
equivalent  to  a  right ;  but  this  is  taking  for  granted  the  very  thing  in 
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dispute.  If  they  have  the  power  to  acquit  against  the  charge  of  the 
court,  and  such  acquittal  is  final  only  because  the  accused  cannot 
be  put  twice  in  jeopardy  for  the  same  offence  ;  then  the  power  of  the 
jury  to  decide  the  law  against  the  charge  of  the  court  may,  as  was 
remarked  by  Judge  Story  in  the  case  in  2  Sumn.,  be  said  to  be  a 
physical  power,  and  is  not  equivalent  to  right. 

It  is  a  fundamental  maxim  of  the  law,  that,  "ad  questionem  facti 
non  respondent  judices,  ad  questionem  legis  nan  respondent  juratores." 
All  fundamental  maxims  are  so  plain  and  intuitive  as  to  be  under- 
stood by  all ;  and  the  usual  course,  when  the  object  is  to  go  astray 
from  them,  is  first  to  avow  them,  and  then  attempt  to  pervert  them. 
To  get  rid  of  the  force  of  this  maxim,  it  has  been  claimed,  that  it  is 
to  be  confined  to  questions  arising  on  the  record.  I  am  not  aware, 
that  it  has  been  seriously  claimed,  that  the  court  ever  ansvs^er  to  mat- 
ters of  fact ;  and  if  the  jury  are  the  only  judges  of  the  fact,  is  it 
not  equally  within  the  spirit  of  the  maxim,  that  the  court  are  the 
only  judges  of  the  law.  The  maxim  is  general  in  its  terms;  and  to 
confine  the  first  part  of  it  to  questions  of  law,  where  the  law  and  fact 
can  be  separated  on  the  record,  looks  to  me  like  a  perversion  of  the 
language  of  the  maxim.  Certainly  it  is  not  so  confined  in  civil  cases. 
The  fact,  that  the  court  have  a  common-law  power  to  grant  a  new 
trial  on  the  ground  that  they  may  apprehend  the  jury  have  mistakeri 
the  fact,  is  no  violation  of  the  language  of  the  maxim.  The  court 
do  not  settle  any  fact,  but  simply  open  the  case,  that  the  facts  may 
be  passed  upon  by  another  jury. 

The  opinion  of  Vaughan,  Ch.  J.,  in  Bushell's  case,  Vaughan,  149, 
150,  has  been  relied  upon,  as  an  authority  for  the  limitation  of  this 
maxim,  —  but  he  says,  "literally  taken,  it  is  true;  for  if  it  be  de- 
manded, what  is  the  fact?  the  judge  cannot  answer ;  if  it  be  asked, 
what  is  the  law  in  the  case  ?  the  jury  cannot  answer."  It  is  true, 
Vaughan  says,  upon  all  general  issues  the  jury  resolve  both  law  and 
fact  complicately,  and  not  the  fact  by  itself.  But  I  apprehend  his 
meaning  is,  that  in  such  case  they  may  resolve  the  law  as  arising 
out  of  the  facts  found  by  them  under  the  direction  of  the  court.  The 
judge  cannot,  he  says,  tell  the  jury,  that,  upon  such  evidence,  the 
law  is  for  the  plaintiff,  or  for  the  defendant ;  for  this  would  be  to  re- 
solve both  law  and  fact ;  but  he  says,  p.  144,  if  the  judge  shall,  be- 
fore the  jury  give  in  their  verdict,  ask  them  how  they  find  such  a 
particular  thing  propounded  to  them  by  him,  and  they  answer  they 
find  the  fact  so  and  so,  and  the  judge  shall  then  tell  them,  the  law  is 
then  for  the  plaintiff,  and  you  are  accordingly  to  find  for  him,  yet  if 
they  find  for  the  defendant,  this  may  be  thought  to  be  a  finding  in 
matter  of  law  against  the  direction  of  the  court,  and  so  vice  versa. 
But  Chief  Justice  Vaughan  recommends  the  giving  the  instructions 
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to  the  jury  hypothetically,  and  not  positively,  —  "that  is,  if  the  jury 
find  the  fact  thus,  then  you  find  for  the  plaintiff;  but  if  you  find  the 
fact  thus,  then  it  is  for  the  defendant."  It  seems,  then,  that  the  mode 
of  separating  the  law  from  the  fact  on  a  jury  trial  by  means  of  a 
hypothetical  charge,  was  known  at  least  as  early  as  the  22  Charles  II.; 
and  the  distinction  of  law  and  fact,  in  such  case,  may  well  be  main- 
tained by  the  integrity  and  intelligence  of  the  jury. 

Though  it  be  granted,  that  a  jury  are  exempt,  in  a  criminal  case, 
from  all  questions  as  to  the  propriety  of  their  verdict,  yet  it  does  not 
follow  from  this,  that  they  are  the  legitimate  judges  of  the  law.  The 
proposition,  that  the  power  conclusively  proves  the  right,  if  there  is 
no  legal  accountability,  proves  quite  too  much.  If  it  were  true,  the 
jury  might  rightfully  acquit  the  defendant  in  all  cases,  without  re- 
gard to  the  law,  or  the  evidence  ;  for  no  one  can  question  their  power 
to  do  so  ;  and  their  exemption  from  all  accountability  for  so  doing, 
especially  in  this  State,  is  equally  clear.  The  power  of  the  jury  to 
acquit,  against  the  charge  of  the  court,  arises  out  of  the  fact,  that, 
there  exists  no  power  or  right  to  put  the  accused  again  on  trial  for 
the  same  offence ;  and  consequently  the  power  does  not  prove  the 
right  a  legal  one,  though  the  finding  of  the  jury  be  final. 

There    are    several   instances,   where   jurors,  acquitting  notorious 
offenders  against  clear  and  manifest  evidence,  and  contrary  to  the 
direction  of  the  court,  have  been  punished  in  the  Star  Chamber,  and 
have,  also,  in  the  King's  Bench,  and  in  courts  of  oyer  and- terminer 
and  gaol  delivery,  been  fined  and  imprisoned ;   and  though  Lord 
Hale,  2  Hale's  P.  C.  313,  says,  the  long  use  of  fining  jurors  in  the 
King's  Bench,  in  criminal  cases,  may  give  possibly  a  jurisdiction  to 
fine  in  these  cases,  yet  that  it  cannot  be  extended  to  inferior  juris- 
dictions; but  I  apprehend,  it  is  settled  law,  that  no  one  is  liable  to  a 
prosecution  for  any  verdict  he  may  give  in  a  criminal  matter ;  and 
the  reason  would  seem  to  be,  that  the  safety  of  the  innocent  and  the 
punishment  of  the  guilty  are  so  dependent  upon  an  upright  and  fair 
course  of  proceeding  by  a  jury,  that  it  is  of  the  utmost  consequence, 
that  they  should  be  as  little  biased  as  possible,  for  any  cause  what- 
ever; and  therefore,  lest  they  should  be  influenced  by  the  fear  of 
being  harassed  by  a  vexatious  suit  for  acting  according  to  their  own 
consciences,  the  law  will  not  leave  any  possibility  for  a  prosecution 
of  this  kind.    1  Hawk.  P.  C.  chap.  72,  sec.  5  ;   Croenvelt  v.  Burwell, 
Ld.  Raym.  469.     The  fining  and  imprisoning  of  jurors  has   been 
frequently  declared,  in  Parliament,  an  illegal  and  arbitrary  innova- 
tion ;  and  of  dangerous  tendency  to  the  government,  and  the  lives 
and  liberties  of  the  subject,  —  but  not  because  the  jury  are  of  right  the 
judges  of  the  law  in  criminal  cases.     The  true  reason  is  the  one 
previously  assigned.    2  Keble,  180 ;   BushelVs  case,  Vaugh.  135 ;  6 
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Har.  St.  Tr.  989.  I  readily  admit,  that  much  may  be  and  has  been 
said  on  the  other  side  of  the  question,  both  in  England  and  in  this 
country  ;  but  I  claim  that  the  ground  taken,  will,  on  mature  consid- 
eration, be  found  fallacious.  Lord  Erskine,  who  may  be  said  to  have 
exhausted  the  subject  in  his  celebrated  argument  in  the  case  of  the 
Dean  of  St.  Asap^,  failed  to  convince  the  King's  Bench,  that  the  jury 
were  the  judges  of  the  law  in  criminal  cases ;  and  the  libel  act  of 
George  II.  did  not,  as  I  think,  make  the  jurors  the  judges  of  the  law, 
even  in  libel  prosecutions, —  and  much  less  does  it  recognize  the  doc- 
trine, that  they  were  in  other  criminal  cases. 

It  may  be  said  of  the  case  of  the  Blalt  v.  Wilkinson,  2  Vt.  480,  that 
the  question  was  only  Incidentally  before  the  Supreme  Court,  and  it 
was  not  involved  in  the  decision  then  made.  It  is  true,  the  chief 
justice,  for  whom  I  entertain  the  most  profound  respect,  does  say, 
"  there  is  no  doubt,  that,  in  criminal  cases,  the  jury  are  the  judges  of 
the  law  as  well  as  the  fact."  But  it  is  now  conceded,  in  this  case, 
that  they  are  judges  of  the  law  only  for  an  acquittal ;  and  I  appre- 
hend that  Chief  Justice  Prentiss,  upon  mature  examination,  would 
as  readily  repudiate  this  whole  doctrine,  that  jurors  decide  the  law 
in  criminal  cases,  as  has  been  done  by  the  Massachusetts  court, 
when  brought  to  a  full  consideration  of  the  question.  The  case  of 
State  V.  Snow,  6  Shep.  436,  was  evidently  decided  with  very  little 
personal  exg.mination  of  the  subject  on  the  part  of  the  court ;  and 
the  cases  to  be  found  in  Wheeler's  Criminal  Cases  can  hardly 
be  regarded  as  of  any  authority,  even  in  the  State  of  New  York. 
The  case  of  State  v.  Allen,  1  M'Cord's  (South  Carolina)  Rep.  525, 
has  been  sometimes  referred  to  on  this  question,  but  that  case  simply 
decides,  that  in  that  State  the  intention  with  which  a  publication  is 
made,  as  well  as  the  fact  of  publication  and  the  truth  of  the  innuen- 
does, are  involved  in  the  general  issue  ;  and  the  whole  case,  law  and" 
fact,  is  revolved  by  a  general  verdict.  This  simply  puts  libel  cases 
on  the  same  ground  as  other  criminal  trials.  The  law  is  not  put  in 
issue  to  the  jury,  but  it  is  resolved,  by  means  of  a  general  verdict 
under  the  issue ;  and  if  it  should  be  asked,  how  ?  my  answer  is,  under 
the  direction  of  the  court. 

The  discussions  that  have,  at  different  times,  taken  place  in  libel 
prosecutions,  are  calculated  to  mislead  on  the  question  now  before 
us,  without  a  careful  attention  to  the  points  in  controversy.  It  was 
always  conceded,  that  the  fact  of  publication  and  the  meaning  were 
purely  matter  of  fact,  and  exclusively  for  the  jury;  but  when  we 
come  to  the  question  of  the  tendency  of  the  publication,  and  the  in- 
tention of  the  publishi3r,  a  remarkable  doubt  has  prevailed,  whether 
they  were  purely  questions  of  law,  and  to  be  abstracted  from  the 
jury  on  the  trial,  or  whether  they  were  mixed  questions  of  law  and  , 
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fact,  and  to  be  submitted  to  the  jury,  with  proper  directions  from  the 
court,  like  any  other  mixed  questions  of  law  and  fact.  The  essence 
of  a  libel  consists  in  its  tendency  to  produce  mischief;  and  it  has 
been  insisted,  that  the  intrinsic  illegality  of  the  publication  is  not  a 
mere  question  of  law,  since  it  consists  in  its  tendency ;  nor  is.  it 
claimed  to  be  a  mere  question  of  fact,  but  it  has  been  sometimes 
treated  as  an  ambiguous  question  in  its  nature,  depending,  for  its 
solution,  upon  a  sound  judgment  and  discretion,  applied  to  the 
alleged  libel,  and  the  state  and  circumstances  of  society,  and  not 
purely  on  a  profound  knowledge  of  the  law  on  the  one  hand,  or  the 
aid  of  evidence  on  the  other. 

Treating,  then,  the  tendency,  and  the  intention,  as  a  mixed  ques- 
tion of  law  and  fact,  the  cases,  where  the  intention  and  tendency 
have  been  submitted  to  the  jury,  under  proper  instructions,  fo  pass 
upon,  have  no  influence  upon  the  question  at  bar;  and  Thompson's 
case,  3  St.  Tr.  37,  the  case  of  The  Seven  Bishops,  4  St.  Tr.,  and  possi- 
bly TutchMs  case,  may  all  be  claimed  to  be  of  that  description,  and 
doubtless  there  may  be  others,  where  the  same  thing  has  been  done. 
This  is  precisely  what  must  be  done  in  civil  actions,  where  there  is  a 
mixed  question  of  law  and  fact,  and  it  is  precisely  what  has  been 
done  in  civil  actions  for  a  libel.  See  Fairman  v.  Ives,  5  B.  &  Aid. 
642 ;  Barjlis  v.  Lawrence,  11  Ad.  &  E.  920. 

Considering,  then,  as  I  do,  that  the  doctrine,  now  established  by 
this  court,  is  opposed  to  the  current  of  adjudged  cases  in  England 
and  in  this  country,  and  to  constitutional  principles,  and  in  violation 
of  the  harmony  of  the  legal  system,  and  unfit  in  the  nature  of  things, 
and  in  no  way  necessary  for  the  preservation  of  the  liberty  of  the 
citizen  and  the  protection  of  innocence  and  the  wholesome  adminis- 
tration of  criminal  justice,  and  especially  unnecessary  in  a  govern- 
ment, where  there  is  an  elective  judiciary,  like  the  one  in  this  State, 
the  tendency  of  which  is  towards  popular  feeling,  I  have  not  been 
,  able  to  bring  my  mind  to  concur  with  my  brethren.  I  should  there- 
fore hold,  that  the  defendant  should  take  nothing  by  his  exceptions, 
whatever  view  we  take  of  the  case. 

We  have  inserted  the  foregoing  case  court,  it  is  the  only  elaborately  reasoned 

here,  not    because  the    opinion    of  the  case,  in  which  it  was  the  actual  decision  of 

majority  of  the  court,  as  expressed  by  the  court  that,  at  common-law,  it  is   the 

Judge  Hall,  is  sustained  by  the  current  of  legal  right  of  the  jury,  in  all  criminal  cases 

authorities — ^for  it  is  not — but  because  it  to  disregard  the  instruction  of  the  court  in 

presents  the  argument  on  that  side  of  the  matters  of  law,  and  to  decide  contrary  to 

question  in  the  most  full  and  forcible  man-  such  instructions,   without  violating    the 

ner  of  any  case  known  to  us,  if  we  except,  law  of  the  land,  their  own  duty,  or  the 

perhaps,  the  opinion  of  Judge  Kent  in  oath  they  have  taken.    We  say  the  only 

The  People  v.  Oroswell,  3  Johnson's  Cas.  case  which  by  any  force  of  argument,  sus- 

337.    But  as  a  deliberate  decision  of  a  tains  that  position;  for  the  case  of  The 
VOL.  II.                              38 
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State  V.  Snow,  6  Shepley,  436,  is  certainly 
very  barren  of  argument,  as  -vvell  as  want- 
ing in  judicial  precedent,  and  the  same 
may  be  said  of  The  State  v.  Armstrong,  4 
Blackford,  247,  and  Warren  v.  The  State, 
Id.  150, 

It  is  to  be  understood  also  that  this  re- 
mark is  confined  to  cases  asserting  such 
right  as  a  common-law  right;  for  the  cases 
of  Holder  v.  The  State,  5  Georgia,  441, 
and  Patterson  v.  The  State,  2  English,  59, 
proceed  entirely  upon  statutory  enact- 
ments. The  remark  is  also  to  be  applied 
to  this  case  as  asserting  the  right,  in  all 
criminal  cases ;  for  the  able  opinion  of 
Judge  Kent  in  3  Johnson's  Cases,  and  the 
unsurpassed  argument  of  Erskine  in  The 
Dean  of  St.  Asaph's  case,  were  put  forth 
in  favor  of  the  right  only  in  libel  cases. 
But"' the  case  in  Vermont  asserts  the  broad 
doctrine  that  in  every  criminal  case  the 
right  exists  in  the  jury  to  decide  the  law 
for  themselves.  If,  therefore,  the  only 
question  made  by  the  defendant  in  a  crim- 
inal case  were  the  constitutionality  of  the 
law  under  which  he  was  prosecuted,  we 
see  not  why,  under  the  decision  of  The 
State  V.  Croteau,  the  jury  are  not  the 
only  judges  thereof. 

How  far  the  weight  of  the  case,  as  a 
decision,  is  impaired  by  the  elaborate  dis- 
senting opinion,  the  reader  can  form  his 
own  conclusion.  And  how  far  the  case  is 
consistent  with  another  decision  of  the 
same  court  in  the  same  volume.  The 
State  V.  Woodward,  23  Vermont,  92, 
an  actual  examination  of  the  latter  case 
will  itself  indicate.  But  it  is  clear  that 
it  has  not  received  the  sanction  and  ap- 
proval of  other  courts.  It  was  much 
pressed  upon  the  Supreme  Court  of  North 
Carolina  in  the  recent  case  of  The  State 
V.  Peace,  2  Jones,  251,  (1854.)  That  was 
a  case  of  murder,  and  the  presiding  judge 
declined  to  instruct  the  jury,  at  the  pris- 
oner's request,  that  the  jury  were  judges 
of  the  law  as  well  as  of  the  facts.  Upon  a 
bill  of  exceptions  the  question  was  fully 
argued,  and  the  Supreme  Court  said : 
"  We  had  considered  this  question  at  rest, 
and  that  there  had  been  an  acquiescence 
and  concurrence  of  opinion  as  to  the  cor- 
rectness of  this  doctrine  among  the  pro- 


fession, '  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary.'  But  two 
instances,  before  the  present,  have  oc- 
curred in  this  State,  where  a  different 
doctrine  was  contended  for,  within  the 
recollection  of  either  member  of  this  court. 
One,  before  the  act  of  1844,  in  the  times 
of  the  excitement  about  nullification,  upon 
an  indictment  of  the  editors  of  a  news- 
paper for  a  libel.  The  other,  since  that 
time,  under  very  peculiar  circumstances. 
The  counsel  for  the  prisoner  called  our 
attention  to  a  very  elaborate  opinion  in 
The  State  v.  Croteau,  23  Vermont,  14, 
We  listened  attentively  to  his  learned  and 
ingenious  argument,  but  it  failed  to  re- 
move from  our  minds  a  deep  conviction 
that  such  cannot  be  the  law.  The  case  is 
met  by  those  of  The  United  States  v.  Bat- 
tiste,  2  Sumner,  240,  and  The  Common- 
wealth V.Porter,  10  Met.  263,  and  although 
these  last  cases  are  opposed  with  much 
labor  and  ingenuity,  are  by  no  means 
satisfactorily  answered."  ^ 

The  Federal  Courts  of  the  United  States, 
so  far  as  they  have  expressed  any  opinion 
upon  this  interesting  question,  deny  the 
right  of  the  jury  to  judge  of  the  law.  In 
The  United  States  v.  Morris,  1  Curtis,  C.  C, 
53,  (1851,)  after  a  careful  examination  of 
the  reasons  and  authorities  on  this  question, 
Curtis,  J.,  said :  —  "  Considering  the  in- 
tense interest  excited,  the  talent  and  learn- 
ing employed,  and  consequently  the  care- 
ful researches  made,  in  England,  near  the 
close  of  the  last  century,  when  the  law  of 
libel  was  under  discussion  in  the  courts  and 
in  parliament,  it  cannot  be  doubted  that,  if 
any  decision,  having  the  least  weight,  could 
have  been  produced  in  support  of  the  gen- 
eral proposition,  that  juries  are  judges  of 
the  law  in  criminal  cases,  it  would  then 
have  been  brought  forward.  I  am  not 
aware  that  any  such  was  produced.  And 
the  decision  of  the  King's  Bench,  in  Rex 
V.  The  Dean  of  St.  Asaph,  8  T.  K.  428, 
and  the  answers  of  the  twelve  judges  to 
the  questions  propounded  by  the  House  of 
Lords,  assume,  as  a  necessary  postulate, 
what  Lord  Mansfield  so  clearly  declares 
in  terms,  that,  by  the  law  of  England, 
juries  cannot  rightfully  decide  a  question 
of  law.    Passing  over  what  was  asserted 
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by  ardent  partisans  and  eloquent  counsel, 
it  will  be  found  that  the  great  contest  con- 
cerning what  is  known  in  history  as  Mr. 
Fox's  Libel  Bill,  was  carried  on  upon  quite 
a  different  ground  by  its  leading  friends ; 
a  ground  which,  while  it  admits  that  the 
jury  are  not  to  decide  the  law,  denies  that 
the  libellous  intent  is  matter  of  law ;  and 
asserts  that  it  is  so  mixed  with  the  fact 
that,  under  the  general  issue,  it  is  for  the 
jury  to  find  it  as  a  fact.i  Such  I  under- 
stand to  be  the  effect  of  that  famous  de- 
claratory law.  (St.  32  Geo.  III.  c.  60.) 
The  defendant's  counsel  argued  that  this 
law  had  declared  that,  on  trials  for  libel, 
the  jury  should  be  allowed  to  pass  on  law 
and  fact,  as  in  other  criminal  cases.  But 
this  is  erroneous.  Language  somewhat 
like  this  occurs  in  the  statute,  but  in  quite 
a  different  connection,  and,  as  I  think, 
with  just  the  opposite  meaning.  '  The 
court  or  judge,  before  whom  such  indict- 
ment or  information  shall  be  tried,  shall, 
according 'to  their  or  his  discretion,  give 
their  or  his  opinion  and  directions  to  the 
jury,  on  the  matter  in  issue  between  the 
king  and  the  defendant,  in  like  manner  as 
in  other  criminal  cases.'  This  seems  to 
me  to  carry  the  clearest  implication  that, 
in  this  and  all  other  criminal  cases,  the 
jury  may  be  directed  by  the  judge;  and 
that,  while  the  object  of  the  statute  was  to 
declare  that  there  was  other  matter  of  fact 
-besides  publication  and  the  innuendoes  to 
be  decided  by  the  jury,  it  was  not  intended 
to  interfere  with  the  proper  province  of 
the  judge,  to  decide  all  matters  of  law. 
That  this  is  the  received  opinion  in  Eng- 
land, and  that  the  general  rule,  declared  in 
Rex  V.  Dean  of  St.  Asaph,  thatjuries  cannot 
rightfully  decide  the  law  in  criminal  cases, 
is  still  the  law  in  England,  may  be  seen 
by  reference  to  the  opinions  of  Parke,  B., 
in  Parmiter  v.  Copelanii,  6  M.  &  W.  165  ; 
and  of  Best,  C.  J.,  in  Levi  v.  Milne,  4  . 
Bing.  E.  195.  I  conclude  then,  that  when 
the  Constitution  of  the  United  States  was 
founded,  it  was  a  settled  rule  of  the  com- 
mon law  that,  in  criminal  as  well  as  civil 


cases,  the  court  decided  the  law,  and  the 
jury  the  facts ;  and  it  cannot  be  doubted 
that  this  must  have  an  important  effect  in 
determining  what  is  meant  by  the  Consti- 
tution when  it  adopts  a  trial  by  jury." 
And  again :  —  "It  is  said  that,  in  render- 
ing a  general  verdict  of  guilty,  or  not 
guilty,  the  jury  have  the  power  to  pass, 
and  do  in  fact  pass,  on  every  thing  which 
enters  into  the  crime.  This  is  true.  But 
it  is  just  as  true  of  a  general  verdict  in 
trover  or  trespass ;  and  yet  I  suppose  the 
right  of  the  jury  to  decide  the  law  in  those 
cases,  is  not  claimed.  The  jury  have  the 
power  to  go  contrary  to  the  law  as  decided 
by  the  court ;  but  that  the  power  is  not 
the  right,  is  plain,  when  we  consider  that 
they  have  also  the  like  power  to  go  con- 
trary to  the  evidence,  which  they  are 
sworn  not  to  do.  It  is  supposed  that  the 
old  common-law  form  of  the  oath  of  jurors, 
in  criminal  •  cases,  indicates  that  they  are 
not  bound  to  take  the  law  from  the  court. 
It  does  not  so  strike  my  mind.  They  are 
sworn  to  decide  according  to  the  evidence. 
This  must  mean  that  they  are  to  decide 
the  facts  according  to  the  evidence.  But 
if  they  may  also  decide  the  law,  they  are 
wholly  unsworn  as  to  that,  and  act  under 
no  obligation  of  an  oath  at  all  in  making 
such  decision.  A  passage  in  Littleton's 
Tenures,  (lib.  3,  s.  368,)  and  the  Statute 
of  Westminster,  13  Edw.  I.,  and  the  Com- 
mentary of  Coke  thereon,  relating  to  an 
assize,  have  been  referred  to;  but  the 
assize  was  not  a  jury ;  not  a  criminal 
case,  but  an  action  between  party  and 
party,  and  that  if  the  statute  intended  to 
confer  on  the  assize  the  right,  as  well  as 
the  power,  to  decide  the  law,  it  was  a 
strange  provision  which  subjected  them  to 
punishment  if  they  decided  the  law  wrong ; 
for  it  would  seem  that  what  was  right  or 
what  was  wrong  must  be  determined  by 
the  tribunal  having  the  rightful  powers  to 
determine  it,  which  is  supposed  to  be  the 
assize  itself." 

The  question  was  very  carefully  ex- 
amined in  the  Circuit  Court  of  the  United 


1  Annual  Kegister,  Vol.  34,  p.  170 ;  29  Par.  His.  Debates  in  the  Lords,  and  particu- 
larly Lord  Camden's  Speeches. 
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States  for  the  District  of  Columbia,  in 
Stettinius  v.  The  United  States,  5  Cranoh, 
C.  C.  573,  (1839),  in  which  it  was  held 
that  neither  at  common  law,  nor  under 
the  Constitution  of  the  United  States,  had 
the  jury  in  a  criminal  case  any  right  to 
judge  of  the  law,  but  that  they  were  bound 
to  follow  the  law  as  laid  down  by  the 
court.  The  learned  reader  is  referred  to 
this  case  as  an  instructive  one  on  the  sub- 
ject of  this  note.  In  Virginia  the  same 
rule  prevails.  Davenport  v.  The  Common- 
wealth, 1  Leigh,  588,  (1829) ;  The  Com- 
monwealth V.  Garth,  3  Leigh,  761,  (1831); 
Blunt  V.  The  Commonwealth,  4  Leigh,  689, 
(1834)  ;  Gwatkin  v.  The  Commonwealth, 
9  Leigh,  678,  (1839)  ;  HoweU  v.  The 
Commonwealth,  5  Grattan,  664.  Like- 
wise in  Tennessee.  Nelson  v.  The  State, 
2  Swan,  482,  (1852.)  And  many  years 
before  it  had  been  held,  in  that  State,  no 
error  for  the  judge  to  instruct  the  jury 
that  "  the  court  was  to  be  the  judge  of  the 
law,  and  the  jury  exclusively  judges  of  the 
fact,  and  it  was  the  duty  of  the  jury  to  re- 
ceive the  law  as  laid  down  and  expounded 
by  the  court,  and  the  jury  were  not  the 
exclusive  judges  of  the  law  and  the  facts, 
except  as  the  law  was  expounded  by  the 
court.  McQowan  v.  The  State,  9  Yerger, 
184,  (1836.) 

It  is  sometimes  urged  that  because- 
counsel  have  a  right  to  argue  the  law  to 
the  jury  in  a  criminal  case,  therefore  the 
jury  have  the  rifht  to  decide  it ;  but  that 
argument  is  fully  answered  by  the  cases 
of  The  Commonwealth  v.  Porter,  10  Met- 
calf;  The  Commonwealth  v.  Abbott,  13 
Metcalf;  Stettinius  v.  The  United  States, 
5  Cranch,  C.  C.  573  ;  The  State  v.  Peace, 
1  Jones,  251.  In  North  Carolina,  the  right 
to  argue  the  law  to  the  jury  is  secured  by 
statute,  "in  all  jury  trials,"  but  the  court 
held  in  the  last  case  that  such  provision 
gave  no  right,  even  by  inference,  to  the 
jury  to  decide  the  law. 


The  other  principal  argument  advanced 
to  support  the  right,  is  that  the  jury  have 
the  power  to  decide  against  the  instruc- 
tions of  the  court,  and  why  the  power, 
unless  the  right  ?  Thus,  Hall,  J.,  in  the 
principal  case,  says,  with  emphasis :  "  In 
my  opinion,  such  power  is  equivalent 
to  a  right."  But,  in  answer  to  this  argu- 
ment, it  may  be  said  the  jury  have  the 
power  to  decide  for  the  prisoner  against 
all  the  facts ;  that  is  to  say,  there  is  no  re- 
dress if  they  do ;  but  does  that  give  them 
the  right  ?  Is  not  their  power  to  decide 
against  the  instructions  of  the  court,  like 
their  power  to  decide  against  all  the  evi- 
dence, simply  the  result  of  the  common- 
law  principle,  that  after  a  verdict  of  ac- 
quittal in  a  criminal  case,  the  government 
has  no  right  of  appeal,  new  trial,  or  ex- 
ceptions ;  and  that  whether  the  decision 
of  the  cause  in  favor  of  the  prisoner  be 
from  error  in  law,  or  mistake  in  fact,  the 
verdict  can  never  be  set  aside  ?  But 
whatever  may  be  the  weight  of  reasoning 
on  this  important  and  highly  interesting 
question,  there  is  no  doubt  but  that  tho 
authorities  are  nearly  uniform  against  the 
doctrine  of  The  State  v.  Croteau.  For,  to 
say  nothing  of  the  English  judges,  we  find* 
the  decision  of  several  of  tho  United  States 
Courts,  and  the  Supreme  Courts  of  Mas- 
sachusetts, New  Hampshire,  Rhode  Island, 
Now  York,  Pennsylvania,  Virginia,  Ohio, 
Indiana,  North  Carolina,  Tennessee,  Ala- 
bama, Missouri,  Kentucky,  and  Texas, 
denying  any  such  right  in  a  jury,  leaving 
only  the  courts  of  Maine  and  Vermont 
asserting  it  as  a  common-law  right.  The 
remark  of  the  defendant's  counsel  in 
The  State  v.  Croteau,  therefore,  that  "  the 
charge  of  the  court  contravenes  all  author- 
ity upon  the  subject,  both  English  and 
'  American,  (with  two  exceptions,)  from 
the  Year  Books  to  1835,"  seems  to  be 
the  exact  reverse  of  the  truth. 

E.  H.  B. 
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Sperry  v.  The  Commonwealth.^ 

December  Term,  1838. 

Felonies  —  Defendant  must  be  present  at  the  Trial. 

In  a  prosecution  for  felony,  the  accused  must  be  arraigned  and  plead  in  person,  and  in  all 
the  subsequent  proceedings  he  must  appear  in  person,  not  by  attorney ;  and  such  appear- 
ance in  person  must  be  shown  by  the  record. 

Writ  of  error  to  a  judgment  of  the  Circuit  Superior  Court  of 
Law  and  Chancery  for  Cabell  County,  rendered  against  the  plaintiff 
in  error,  at  April  Term,  1838,  upon  an  indictment  for  stealing  an  iron 
gray  mare  of  the  value  of  sixty  dollars,  the  property  of  Lewis  Bench. 
The  accused  being  found  guilty  by  the  jury,  was  sentenced  to  im- 
prisonment for  five  years  in  the  penitentiary. 

The  indictment  was  found  at  September  Term,  1837  ;  and,  at  that 
term,  the  prisoner  was  led  to  the  bar  in  custody,  was  arraigned,  and 
pleaded  not  guilty.  Whereupon,  on  his  motion,  the  cause  was  con- 
tinued till  the  next  term. 

The  record  then  states,  that  at  a  circuit  court  continued  and  held 
for  Cabell  County,  on  Friday,  the  27th  of  April,  1838,  "  came  as  well 
the  attorney  for  the  commonwealth,  as  the  prisoner  by  his  attorney, 
and  thereupon  came  a  jury,"  &c.,  who,  having  heard  the  testimony 
and  arguments  of  counsel,  retired  to  consider  of  their  verdict,  and, 
not  agreeing  on  that  day,  were  adjourned  until  the  next,  when  they 
again  appeared  in  court  and  rendered  their  verdict ;  "  whereupon  the 
prisoner  was  renranded  to  jail." 

When  brought  into  court,  on  a  subsequent  day  of  the  term,  to 
receive  his  sentence,  the  prisoner  moved  the  court  to  grant  him  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence ;  which  motion  being  overruled,  he  excepted,  and  set  out  in 
his  bill  of  exceptions  all  the  material  facts  and  circumstances  proved 
on  the  trial.  But  the  cause  was  decided  in  this  court  without  refer- 
ence to  the  evidence.  '  * 

In  his  petition  to  the  General  Court,  the  prisoner  assigned  for 
error  the  refusal  of  the  Circuit  Court  to  grant  a  new  trial ;  insisting 
that  the  whole  evidence  only  showed  him  to  have  been  guilty  of  a 
fraud,  and  did  not  warrant  a  conviction  of  felony.  For  this  "  and 
other  errors  apparent  on  the  face  of  the  record,"  he  prayed  a  writ  of 
error,  which  was  awarded. 


1  9  Leigh,  (Virginia,)  623. 
38* 
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The  cause  was  submitted  by  P.  R.  Grattan,  for  the  plaintiff  in 
error,  and  The  Attorney- General,  forlthe  commonwealth,  without 
argument. 

LoMAX,  J.,  delivered  the  opinion  of  the  court.  The  first  error  relied 
upon,  in  the  petition  in  this  case,  the  refusal  of  the  court  below  to 
grant  a  new  trial,  this  court  has  deemed  it  unnecessary  to  consider, 
because  it  discovers  in  the  record  another  error,  which  supers'edes  the 
necessity  of  considering  the  first. 

The  well-established  practice  in  England  and  in  this  State  is,  that 
a  prisoner,  accused  of  felony,  must  be  arraigned  in  person,  and  must 
plead  in  person  ;  and,  in  all  the  subsequent  proceedings,  it  is  required 
that  he  shall  appear  in  person.  This  practice  is  stated  in  1  Chit. 
Crim.  Law,  411,  414.  It  is  there  laid  down,  that  the  accused  in 
capital  felonies  cannot  be  found  guilty  in  his  absence ;  that  it  is 
necessary  he  should  personally  attend "  and  that  the  fact  of  such 
attendance  should  appear  on  the  record.  The  rules  applicable  in 
England,  to  trials  for  capital  felonies,  are  believed,  in  the  general,  to 
be  equally  applicable  in  this  State  to  all  felonies  punishable  by  con- 
finerrjent  in  the  penitentiary.  In  looking  into  the  English  forms  of 
entries,  it  will  be  found  that  the  appearance  of  the  accused  is  care- 
fully stated  upon  the  record  to  have  been  in  his  proper  person.  4  Chit. 
Crim.  Law,  268. 

The  principles  on  which  this  practice  is  founded  are  supposed  to* 
be  too  obvious  to  need  explanation  or  illustration. 

In  this  record,  it  is  stated  that,  on  the  29th  of  September,  1837, 
the  accused  was  led  to  the  bar  in  custody  of  the  keeper  of  the  jail, 
and  thereupon  was  arraigned  and  pleaded  ;  and,  on  his  motion,  the 
cause  was  continued  till  the  first  day  of  the  next  term,  and  there- 
upon he  was  remanded  to  jail.  And  afterwards,  at  a  circuit  court, 
<fec.,  held  on  the  27th  of  April,  1838,  "  came  as  well  the  attorney  for 
the  commonwealth,  as  the  prisoner  by  Ms  attorney,  and  thereupon 
■came  a  jury,"  &c.  The  jury  not  agreeing  upon  their  verdict  on 
that  day,  were  adjourned  over  until  the  next  day ;  and  afterwards, 
on  Saturday,  the  28th  April,  1838,.the  record  proceeds  to  state,  that 
"the  venire  impanelled  upon  the  trial  of  this  cause  on  yesterday 
again  this  day  appeared  in  court,  and  retired  to  consider  of  their 
verdict,  and  after  some  time  returned  into  court,  and  on  their  oath 
do  say, '  We  of  the  jury  find  the  prisoner,  Allen  M.  Sperry,  guilty  of 
the  felony  charged,  and  do  ascertain  the  period  of  his  confinement  in 
the  public  jail  and  penitentiary  house  to  be  five  years ;  and  we  fur- 
ther find  that  the  mare  stolen  has  been  restored  to  the  owner  thereof.' 
Whereupon  the  prisoner  was  remanded  to  jail." 

If  it  can  be  inferred,  from  the  circumstance  that  the  prisoner  was 
remanded  to  jail,  that  he  was  personally  present  during  the  proceed- 
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ings  on  the  28th  of  April,  when  the  verdict  of  conviction  was  found, 
there  is  no  such  circumstance  stated  in  the  proceedings  of  the  pre- 
ceding day.  The  only  statement,  in  regard  to  the  appearance  of  the 
prisoner  on  that  day  is,  that  he  appeared  by  his  attorney ;  without 
any  circumstance  stated  from  which  it  can  necessarily  be  inferred 
that  he  was  personally  present.  An  appearance  by  attorney  cannot 
imply  that  the  prisoner  was  personally  present  in  court ;  and  there- 
fore the  record  is  deficient  in  what  the  law  regards  as  essential  to  be 
stated  in  such  a  case. 

For  this  error,  therefore,  the  court  is  of  opinion  that  the  judgment 
must  be  reversed,  and  a  venire  facias  de  novo  awarded. 


In  Rex  v.Duke,  Holt,  E.  399  ;  1  Salkeld, 
400;  1  Lord  Baymond,  267;  Skinner, 
684,  (1697,)  tbe  defendant  had  been  con- 
victed of  perjury ;  and  upon  the  capias  he 
was  outlawed  for  it,  and  judgment'  was 
tooved  for  in  his  absence,  but  Holt,  C.  J., 
said  :  "  Judgment  cannot  be  given  against 
any  man,  in  his  absence,  for  a  corporal 
punishment.  He  must  be  present  when 
it  is  done.  If  a  man  be  outlawed  of  felony, 
execution  was  never  awarded  against  the 
felon  till  brought  to  the  bar.  There  is  no 
precedent  of  any  such  entry.  For  if  we 
give  judgment  that  he  should  be  put  in 
the  pillory,  it  might  be  demanded  w7ien  ; 
and  the  answer  would  be,  when  they  catch 
him.  And  there  never  was  a  writ  to 
take  a  man  and  put  him  in  the  pillory. 
It  is  not  like  to  a  capias  profini,  which  is, 
to  bring  him  into  court  to  pay  the  money. 
A  defendant  may  submit  to  a  fine,  though 
absent,  if  he  has  a  clerk  in  court  that  will 
undertake  for  the  fine.  And  in  Rex  v. 
flams.  Holt,  R.  399;  Comberback,  447, 
(1697,)  the  same  judge  said :  "  Sir  Samuel 
Astry  tells  me,  there  never  was  a  writ 
to  the  sheriff  to  take  up  any  man  that  was 
at  large,  and  to  put  him  in  the  pillory ; 
therefore  we  can  not  give  any  such  judg- 
ment, in  the  absence  of  the  party,  which 
can  not  he  executed.  I  never  knew  a 
judgment  for  a  corporal  punishment,  un- 
less the  party  were  present,  except  the 
case  of  one  Mrs.  Buckridge,  which  was 
irregular."  See  to  the  same  effect,  Lofft, 
409. 

The  same  general  principles  have  been 
uniformly  recognized  in  America.  If  the 
punishment  inflicted  is,  or  may  ie,  cor- 
poral, the  defendant  must  be  present,  or 


the  sentence  is  erroneous.  Rex  v.  Hanna, 
3  Burrow,  1787,  (1765);  The  People  v. 
Winchell,  7  Cowen,  525,  (1827)  ;  The 
People  V.  Clark,  1  Parker,  361,  (1852); 
The  State  v.  Hughes,  2  Alabama,  102, 
(1841).  And  the  record  should  distinctly 
and  positively  show  that  the  defendant 
was  present  when  sentence  was  pro- 
nounced, or  the  same  will  be  reversed  on 
writ  of  error.  Hamilton  v.  The  Common- 
wealth, 4  Harris,  129,  (1851)  ;  Dunn  v. 
The  CommomoeaUh,  6  Barr,  384,  (1847)  ; 
The  State  v.  Matthews,  20  Missouri,  55, 
(1854) ;  Scaggs  v.  The  State,  8  Smedes  & 
Marshall,  722,  (1847);  Safford  v.  The 
People,  1  Parker,  474,  (1854)  ;  Kelly  v. 
The  Stale,  3  Smedes  &  Marshall,  -518, 
(1844.)  And  the  following  recital  in  the 
record,  —  "  The  court  sentenced  George 
Dunn,  the  defendant,  to  be  taken  to  jail, 
&c.,  from  whence  you  came,"  is  not  suf- 
ficient evidence  of  his  personal  presence 
at  the  passing  of  the  sentence.  Dunn  v. 
The  Commonwealth,  6  Barr,  384.  So  in 
Scaggs  v.  The  State,  supra,  it  was  held 
the  prisoner's  presence  could  not  be  in- 
ferred from  the  recital  that  he  asked  a 
witness  certain  questions ;  as  they  may 
have  been  in  writing.  But  a  less  strict 
construction  was  adopted  in  The  State 
V.  Craton,  6  Iredell,  164,  (1845),  where 
it  was  said  to  be  sufficient  if  the  pres- 
ence of  the  defendant  appeared  by  neces- 
sary or  reasonable  implication  ;  and  in 
that  case  the  statement  in  the  record  that 
"the  prisoner,  John  P.  Croton,  appe*- 
ing  at  the  bar,  and  pleads  not  guilty, — 
and  it  is  ordered  by  the  court  that  the 
prisoner  be  taken  back  to  the  prison,"  &c., 
was  held  sufficient  evidence  of  his  pres- 
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ence,  although  the  court  say,  "  It  would 
be  much  better  to  state  it  directly.  It  is 
greatly  to  be  regretted  that  the  clerks 
will  not  be  guided  by  precedents  in  such 
matters."  That  it  is  sufficient  if  the  fact 
of  the  prisoner's  presence  may  be  col- 
lected from  the  record  by  fair  intendment, 
see  also  West  v.  The  State,  2  New  Jersey, 
K.  212,  (1849,)  which  is  certainly  the  more 
reasonable  rule.  In  Holmes  v.  The  Com- 
monwealth, 1  Casey,  221,  (1855,)  it  was 
said  that  it  was  only  in  capital  felonies 
that  it  must  affirmatively  appear  on  the 
record  that  the  prisoner  was  present  when 
the  verdict  was  returned ;  in  other  cases 
his  presence  would  be  presumed. 

So  necessary  is  the  presence  of  the 
defendant  in  prosecutions  for  high  crimes, 
that  in  The  King  v.  Speke,  3  Salkeld, 
358,  (1689),  judgment  in  a  prosecution 
for  high  treason  was  reversed  because  the 
court  did  not  ask  the  defendant,  before 
pronouncing  sentence,  "  What  he  had  to 
say  for  himself,  why  judgment  should  not 
be  given  ?"  This  is  a  necessar!/ question, 
said  the  court,  because  he  may  have  a 
pardon  to  plead,  or  may  move  in  arrest  of 
judgment.  The  like  decision  was  made  in 
Rex  V.  Geary,  2  Salkeld,  630  ;  1  Shower, 
131,  (1689,)  although  the  defendant  had 
pleaded  guilty  to  the  charge.  In  West  v. 
The  Slate,  2  New  Jersey,  R.  212,  (1849,) 
it  was  thought  not  necessary  to  ask  this 
question,  except  in  capital  cases ;  but  in 
the  later  case  of  Safford  v.  The  People, 
1  Parker,  474,  (1854,)  it  was  considered 
essential  in  all  cases  of  felony,  and  cer- 
tainly the  reason  for  the  inquiry  exists  in 
the  one  case  as  much  as  in  the  other. 

This  necessity  for  the  presence  of  the 
defendant  in  capital  cases,  exists  through 
every  stage  of  the  trial.  He  must,  of 
course,  be  present  at  the  arraignment,  and 
the  record  must  positively  show  the  fact. 
Jacobs  V.  The  Commonwealth,  5  Sargent  & 
Rawle,  315,  (1819.)  He  has  a  right  also 
to  be  present  when  the  court  state  the 
evidence  to  the  jury.  Wade  v.  The  State, 
12  Georgia,  25,  (1852.)  In  this  case  the 
JBry  were  recalled  into  the  court  room  ; 
and  part  of  the  evidence  was  recapitulated 
to  them  in  the  prisoner's  absence,  which 
was  held  erroneous.  And  when  the  ver- 
dict is  returned,  the  prisoner  has  a  right 


to  be  there.     In  The  King  v.  Ledgingham, 
T.  Raymond,  193  ;  2  Keble,  687  ;  1  Ven- 
tris,  97,  (1670),  it  was  said:  "No  privy 
verdict  can  be  given   in  criminal  cases 
which  concern  life,  as  felony,  because  the 
jury  are   commanded   to  look  upon  the 
prisoner,  when  they   give   their  verdict, 
and  so  the  prisoner  is  to  be  there  present 
at  the  same  time."     The  People  v.  Perkins, 
1   Wendell,   91,   (1828)  ;    The    State  v. 
France,  1  Overton,  436,  (1809)  ;   Sargent 
V.  The    State,  11  Ohio,  472,  (1842)  ;  Cole 
■V.  The  Slate,h  English,  318,  (1850)  ;  Rose 
V.  The  State,  20  Ohio,  31,  (1851)  ;  Harri- 
man  v.  TAe  State,  2  Greene,  271,  (1849)  ; 
The  State  v.  Hurlhut,  1  Root,  90,  (1784)  ; 
for  the  reason,  as  generally  given,  that  he 
then  has  a  right  to  poll  the  jury  ;  but  it  is 
doubtful  whether  a  prisoner  has  an  abso- 
lute right  to  poll  the  jury,  even  in  capital 
cases.     Fellow's  case,  5   Greenleaf,  333, 
(1828) ;  The  Commonwealth  v.  Rohy,  12 
Pickering,  496,   (1832.)     And  this  right 
to  be  present  has  been  said  to  be  inherent 
and  inalienable,  and  one  that  can  not  he 
waived  by  his  counsel.    Prise  v.  The  Com- 
monwealth, 6  Harris,  103,  (1851,)  a  case 
of  burglary.     And  in   Nomaque  v.   TTie 
People,  1  Breese,  109,  (1825,)  a  case  of 
murder,  the  prisoner's  counsel  agreed  that 
the  jury  might  deliver  their  written  ver- 
dict to  the  clerk  of  the  court,  after  the 
adjournment,  for  the  day,  which  they  did, 
and  the  clerk  handed  it  to  the  court,  in 
the  absence  of  the  jury.     This  was  held 
erroneous.      "  The    prisoner,"    said    the 
court,   "in  a  capital  case  must  be  con- 
sidered as  standing  on  all  his  rights.    He 
can   not  be   considered  as  waiving  any 
thing,   nor    could  his   counsel  do    it  for 
him.     Counsel  possess  neither  the  power 
nor   the   right."     And   see    The   People 
V.    McKay,    18    Johnson,    218,    (1820.) 
And  Gibson,  C.  J.,  said :  "  It  is  undoubt- 
edly error  to  try  a  person  for  felony  in 
his  absence,  even  with  his  consent.   What 
authority  had  the  prisoner's  counsel  in 
this  instance,  on  the  pretext  of  conven- 
ience, to  waive  his  presence  ?    In  a  crim- 
inal case  there  is  no  warrant  of  attorney, 
actual  or  potential;  for  when  a  prisoner 
binds  himself  by  an  agreement  which  he 
is  competent  to  make,  it  is  entered  on  the 
record  as  his  immediate  act.    It  is  un- 
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necessary,  however,  to  speak  of  delegated 
authority ;  for  the  right  of  a  prisoner  to 
be  present  at  his  trial  is  inherent  and.in- 
alienable."  Sed  qucere;  for  it  is  a  personal 
right  of  the  defendant,  and  one  estab- 
lished solely  for  his  benefit,  and  there 
seems  to  be  no  good  reason  why  it  may 
not  therefore  be  waived  by  him.  As, 
where  the  defendant  is  at  large  upon  his 
own  recognizance,  and  voluntarily  absents 
himself  from  court  when  the  verdict  is  re- 
turned, it  would  be  difficult  to  consider 
the  verdict  erroneous  on  that  account. 
It  must  be  only  where  the  prisoner  is 
deprived  of  his  right  to  be  present  by  im- 
prisonment, or  some  other  improper  means, 
that  the  verdict  then  returned  ought  not 
to  be  followed  by  judgment.  See  Wilson 
V.  The  State,  2  Ohio  State  Kep.  319, 
(1853);  Rose  v.  The  State,  20  Ohio,  31, 
(1851.)  In  Sneed  v.  The  State,  5  Pike, 
431,  (1844,)  however,  it  was  held  that  it 
was  erroneous  to  receive  a  verdict  in  case 
of  a  felony,  in  the  absence  of  the  defend- 
ant, although  he  was  out  on  bail,  and  was 
voluntarily  absent.  See  also  The  State  v. 
Hulbert,  1  Koot,  91,  (1784.)  Clark  v.  The 
State,  4  Humphreys,  254,  (1843)  ;  An- 
drews, v.  The  State,  2  Sneed,  550,  (1855.) 

It  does  not  follow,  however,  that  be- 
cause a  verdict  is  rendered  in  the  absence 
of  a  defendant,  he  is  entitled  to  be  dis- 
charged ;  it  is  merely  a  mis-trial,  and  the 
verdict  ought  to  be  set  aside,  and  the 
prisoner  tried  again.  The  People  v.  Per- 
kins, 1  Wendell,  91,  (1800) ;  The  State  v. 
Hughes,  2  Alabama,  102,  (1841) ;  The 
State  V.  Battle,  7  Alabama,  259,  (1845.) 
And,  on  the  same  principle,  if  the  defend- 
ant be  present  when  the  verdict  is  given, 
but  absent  when  sentence  to  a  corporal 
punishment  is  pronounced,  he  is  not  there- 
fore entitled  to  a  new  trial ;  the  judgment 
should  simply  be  reversed  and  the  case  re- 
manded for  a  sentence  according  to  law. 
Cole  v.  The  State,  5  English,  318,  (1850) ; 
KeUy  V.  The  Slate,  3  Smedes  &  Marshall, 
518.  It  is  not,  however,  any  ground  of 
error  that  a  prisoner's  counsel  is  not  in 
court  when  the  verdict  is  delivered.  Sut- 
oliffe  v.  The  State,  18  Ohio,  469,  (1849.) 

The  presence  of  the  defendant  at  any 
proceedings  after  sentence,  as  on  the 
hearing  of  a  writ  of  error,  or  on  the  de- 


cision thereof,  does  not  seem  necessary. 
The  People  v.  Clark,  1  Parker,  360, 
(1852.)  And  see  Jewell  y.  The  Common- 
wealth, 10  Harris,  94,  (1823.)  But  in 
England  it  is  held  that  on  a  motion  for  a 
new  trial,  all  the  defendants  convicted 
must  be  present ;  The  King  v.  Askew,  3 
Maule  &  Selwyn,  9,  (1814)  ;  The  King  v. 
Teal,  11  East,  307,  (1809)  ;  certainly  if 
the  punishment  is  corporal ;  Regina  v. 
Parkenson,  6  Eng.  Law  &  Eq.  E.  352, 
(1851)  ;  Rex  v.  Hallinglery,  4  Barnwell 
&  Cresswell,  329,  (1825.) 

Our  selected  case,  and  most  of  the 
authorities  cited  in  this  note,  speak  of  the 
presence  of  the  defendant  at  the  trial  in 
capital  cases,  or  other  cases  of  felony; 
another  instance  of  the  importance  of 
carefully  discriminating  between  felonies 
and  misdemeanors,  and  of  the  need  of  an 
accurate  classification  and  enumeration  of 
the  several  offences  which  fall  under  each 
head  at  common-law  ;  a  classification  not 
to  be  found  in  any  treatise  on  criminal  law 
which  has  ever  fallen  within  our  observa- 
tion. 

But,  while  the  presence  of  the  accused 
is  necessary  in  capital  felonies ;  on  the 
other  hand,  in  prosecutions  for  misde- 
meanors, or  crimes  not  punishable  by 
imprisonment,  the  rule  has  always  been 
difierent,  both  in  England  and  in  this 
country.  In  such  cases  the  trial  may  pro- 
ceed, the  verdict  be  returned,  and  the  sen- 
tence pronounced  in  the  absence  of  the 
accused ;  certainly  if  his  attorney  is  pres- 
ent. Son  V.  The  People,  12  Wendell, 
344,  (1834) ;  Canada  v.  The  Common- 
wealth,  9  Dana,  304,  (1840)  ;  Sawyer  v. 
Joiner,  16  Vermont,  497,  (1844);  Tracy, 
ex  parte,  25  Vermont,  93,  (1853);  Hollir 
day  V.  fhe  People,i  Oilman,  111,  (1847) ; 
Steele  v.  The  Commonwealth,  3  Dana,  84, 
(1835.) 

Still  it  is  undoubtedly  discretionary  with 
the  court,  whether  they  will  allow  a  de- 
fendant to  be  absent  during  the  trial  of 
even  a  misdemeanor  ;  and  in  ofiences  of 
a  gross  or  public  nature,  a  person  con- 
victed should  appear  in  person,  for  the 
sake  of  example,  and  prevention  of  the 
like  oflfences  being  committed  by  other 
persons,  as  the  notoriety  of  their  being 
called  up  to  answer  criminally  for  such 
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ofifences  would  very  much  conduce  to  deter 
others  from  Tenturing  to  commit  the  like. 
See  Rex  v.  Harm  and  Price,  3  Burrow, 
1787,  (176&^,  where  the  court  refused  to 
allow  the  defendants,  convicted  of  official 
misbehavior  as  licensing  officers,  to  be  ab- 
sent at  the  sentence,  on  the  undertaking 
of  their  clerk  in  court  to  answer  for  their 
fine.  This  subject  of  trying  a  person  in 
his  absence  was  carefully  considered  in 
the  United  States  Circuit  Court  for  the 
first  circuit,  in  the  The  United  States  v. 
Mayo,  1  Curtis,  C.  C.  433,  (1853,)  an  in- 
dictment for  a  misdemeanor.  Curtis,  J., 
then  stated  the  following  points,  on  a  mo- 
tion to  allow  the  defendant  to  plead  to  the 
indictment  by  his  attorney.  1.  To  save 
his  recognizance,  even  in  case  of  a  misde- 
meanor, the  defendant  must  appear  per- 
sonally. 2.  He  is  liable  to  be  called  on 
his  recognizance  at  any  time,  either  on 
motion  of  the  district  attorney,  or  by  the 
order  of  the  court.  3.  It  is  in  the  dis- 
cretion of  the  court  to  allow  one  indicted 
for  a  misdemeanor  to  plead  and  defend,  in 
his  absence,  by  attorney.    This  discretion 


will  be  regulated  by  the  following  circum- 
stances. 

1.  That  it  is  not  an  offence  for  which 
imprisonment  must  be  inflicted. 

2.  The  court  must  be  satisfied,  that  the 
nature  of  the  case,  and  its  circumstances 
are  such,  that  imprisonment  will  not  be  in- 
flicted. 

3.  The  district  attorney  must  consent, 
or  it  must  appear  to  the  court  that  he  un- 
reasonably and  improperly  withheld  his 
consent. 

4.  Sufficient  cause  must  be  shown,  on 
affidavit,  to  account  for  the  absence  of  the 
defendant. 

5.  A  special  power  of  attorney  to  ap- 
pear and  plead  and  defend  in  his  absence> 
must  be  executed  by  the  defendant,  and 
filed  in  court  by  the  attorney. 

The  wisdom  and  propriety  of  the  rules 
above  laid  down  are  so  obvious  as  to  com- 
mend themselves  to  every  one  desirous  of 
seeing  the  criminal  law  so  administered  as 
to  secure  popular  respect. 

E.  H.  B. 


The  King  v.  Westbeer.' 
Trinity  Term,  1740. 

Felony  —  Misdemeanor  —  Conviction  of  the  Less  Offence. 

The  information  of  a  dead  accomplice  may  read  in  evidence  against  a  prisoner. 

A  commission  to  settle  the  boundaries  of  a  manor  is  an  instrument  concerning  the  realty, 

and  not  the  subject  of  larceny. 
Judgment  for  a  trespass  in  taking  away  an  instrnment  which  concerns  the  realty  cannot  be 

given  on  an  indictment  for  stealing  it. 


At  the  Old  Bailey  January  session,  1739,  Thomas  Westbeer  was 
indicted  before  Lord  Chief  Baron  Comyns,  and  Mr.  Justice  Chapple, 
for  stealing  a  parchment  writing,  purporting  to  be  a  commission, 
dated  in  the  reign  of  Queen  Anne,  impowering  the  commissioners 
therein  named  (pursuant  to  an   order  which  had  been  previously 
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made  in  chancery,  in  a  cause  between  Lord  Chesterfield  and  John 
Cantrell  and  others)  to  enter  and  ascertain  the  boundaries  of  the 
manors  of  Bradbury  and  Hartsherne,  and  to  certify  how  high  the 
water  of  Furnace  Pool  ought  to  be  kept,  &c.  And  also  one  other 
parchment  writing,  purporting  to  be  a  return  made  to  the  said  com- 
mission. The  property  was  laid  to  be  the  goods  of  our  sovereign 
lord  the  king,  and  of  the  value  of  four  shillings. 

One  Curteis  Lulham,  an  accomplice,  had  made  a  full  confession 
in  writing,  and  given  information  upon  oath  against  the  prisoner, 
before  Lord  Chief  Justice  Lee,  pursuant  to  the  statutes  of  Philip  & 
Mary,  1  &  2  P.  &  M.  c.  13  ;  2  &  3  P.  &  M.  c.  10 ;  but  before  West- 
beer  could  be  brought  to  his  trial,  Lulham,  the  accomplice,  died  in 
prison.  The  attorney-general,  Dudley  Ryder,  Esq.,  after  proving  the 
fact  of  Lulham's  death,  insisted  upon  reading  his  depositions,  made 
before  the  chief  justice,  as  evidence  against  the  prisoner. 

Mr.  Serjeant  Hayward  and  Mr.  Barnardiston  opposed  their  being 
read  ;  and  contended,  that  as  the  act  of  God,  which  the  law  says  shall 
not  work  an  injury  to  any  man,  had,  by  Lulham's  death,  deprived 
the  crown  of  the  opportunity  of  producing  him  vivd  voce,  the  admit- 
ting his  deposition  to  be  read  in  evidence  would  injure  the  prisoner, 
inasmuch  as  he  would  lose  the  benefit  which  might  otherwise  have 
arisen  from  a  cross-examination.  The  attorney  and  solicitor-gen- 
eral replied,  and  the  point  was  very  much  debated.  But  the  court 
overruled  the  objection,  and  admitted  Lulham's  information  to  be 
read;  though  they  said  it  would  not  be  conclusive  unless  it  were 
strongly  corroborated  by  other  testimony. 

The  court,  upon  hearing  the  evidence,  expressed  a  doubt,  whether 
the  offence  amounted  to  felony.  The  jury  therefore  found  a  special 
verdict,  "That  the  prisoner  was  guilty  of  privately ■  taking  away  a 
parchment  writing,  value  one  penny,  from  the  records  in  the  Court  of 
Chancery,  purporting  to  be  a  commission  under  the  broad  seal ;  and 
another  parchment  writing  annexed  thereto,  value  one  penny,  pur- 
porting to  be  the  return  to  the  said  commission,  with  intent  to  steal 
the  same ;  that  they  were  the  goods  of  the  king ;  and  that  the  cause 
of  which  they  were  the  records,  was  finally  determined  in  the  year 
1717." 

In  Trinity  Term,  1740,  this  special  verdict  and  the  indictment  were 
removed  by  certiorari  into  the  Court  of  King's  Bench.  Three  ob- 
jections were  raised  on  the  part  of  the  prisoner ;  First,  That  it  was 
a  false  conclusion  of  the  jury,  that  these  parchments  were  the  goods 
of  the  king.  Secondly,  That  being  records,  the  indictment  ought  to 
have  been  on  8  Hen.  VI.  c.  12,  s.  3,  which  introduces  an  entire  new 
law.  Thirdly,  That  they  concerned  the  realty,  and  could  not  become 
the  subjects  of  larceny,  from  their  constructive  adherence  to,  and  con- 
nection with,  the  freehold. 
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This  case  was  twice  argued  at  the  bar ;  but  the  two  first  points 
were  very  slightly  spoken  to,  and  not  much  relied  upon.  On  the 
third  point  it  was  argued  on  the  part  of  the  crown,  that  these  parch- 
ment writings  were  neither  chattels  real  nor  choses  inaction;  and  the 
only  question  would  be,  whether  they  could  be  construed  to  be 
charters  concerning  the  inheritance  ?  The  reason  given  by  Mr. 
Serjeant  Hawkins,  1  Hawk.  P.  C.  142,  why  a  felony  cannot  be  com- 
mitted of  these  things  is,  "  Because  being  of  no  use  but  to  the  owner, 
they  are  not  supposed  to  be  so  much  in  danger  of  being  stolen,  and 
therefore  need  not  be  provided  for  in  so  strict  a  manner  as  those 
things  which  are  of  a  known  price,  and  everybody's  money."  But 
the  present  parchments  are  not  of  that  description,  for  the  jury  have 
affixed  such  a  value  to  them  as  will  make  the  offence  petty  larceny. 
For  charters  which  concern  the  realty,  the  heir  may  bring  his  action ; 
but  for  these  records,  no  such  action  will  lie.  The  case  in  the  Year 
Book,  10  Edw.  VI.  pi.  14,  from  which  this  distinction  is  drawn,  says, 
that  felony  cannot  be  committed  of  charters  which  concern  the  realty, 
because  they  cannot  be  valued ;  but  a  value  has  been  here  affixed, 
and  it  is  well  known  that  for  certain  purposes  old  parchments  will 
sell  for  a  considerable  price.  It  is  clear,  that  the  relation  to  the 
realty  does  not  alone  create  the  exemption  ;  for  there  is  no  doubt 
but  it  would  be  felony  to  steal  an  heirloom,  and  yet  that  savors  oi  the 
realty. 

It  was  admitted  by  the  counsel  for  the  prisoner,  that  the  parch- 
ment writings  were  neither  chattels  real,  nor  choses  in  action;  but  it 
was  contended,  that  as  they  related  to  the  boundaries  of  manors,  and 
the  right  of  water,  they  were  charters  which  concern  the  realty ;  for 
what  can  affect  the  inheritance  more  than  the  right  of  water,  and  the 
boundaries  of  a  manor  ?  It  is  true,  perhaps,  that  the  heir  could  not 
maintain  an  action  to  recover  them,  because  they  are  of  that  nature 
which  are  called  nullius  in  bonis,  and  every  man  has  an  equal  right  to 
resort  to  them.  They  are  in  the  possession  of  the  crown,  as  being 
public  records  ;  but  it  does  not  follow  from  thence  that  they  are  the 
property  of  the  king. 

The  court  gave  no  opinion,  whether  these  were  properly  laid  to  be 
the  goods  of  the  king,  nor  whether  the  law  as  to  this  case  was  altered 
by  8  Hen.  VI.  c.  12 ;  but  they  were  unanimously  of  opinion  that 
these  parchment  writings  concerned  the  realty,  and  that  therefore 
the  prisoner  was  not  guilty  of  the  felony  charged  in  the  indictment. 

But  another  question  arose.  Whether  the  prisoner  should  be  dis- 
charged, or  receive  judgment  as  for -a  trespass  ?  He  was  accordingly 
remanded,  in  order  that  this  question  might  be  seriously  considered. 
At  another  day  Mr.  Solicitor  and  Mr.  Attorney- General  attempted 
to  support  the  affirmative,  and  cited  the  Year-Book,  2  Hen.  VII. 
10&22;  Cro.  Car.  332;  Kelynge,  29;  Cro.  Jac.  497;  1  And.  351; 
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Dalt.  321.  But  it  was  answered,  that  the  prisojier  would  in  this  case 
lose  many  advantages,  to  which  if  he  were  indicted  for  the  misde- 
meanor he  would  by  law  be  entitled.  He  might  have  full  counsel,  a 
copy  of  his  indictment,  and  a  special  jury.  Beside,  the  verdict  doth 
not  find  the  taking  to  have  been  vi  et  armis;  and  if  the  -woxA  felonice 
be  taken  away,  no  trespass  remains. 

The  court  observed  on  the  several  cases  which  had  been  cited  on 
the  part  of  the  crown  ;  and  showed  that  they  were  repugnant  to  the 
rules  of  law  and  principles  of  justice.  The  prisoner  was  accordingly 
discharged. 


Wesibeer's  case  has  always  been  cited 
as  the  leading  case  in  England,  settling 
the  law  in  that  country,  that  one  indicted 
for  a  felony,  or  charged  with  doing  any 
act  "  feloniously,"  can  not,  on  the  same 
indictment,  be  convicted  and  sentenced 
for  a  misdemeanor,  even  if  the  facts 
proved  at  the  trial  clearly  amounted 
to  such  offence.  It  was  therefore  the 
practice  in  England,  when  neither  the 
felony  charged,  nor  any  other  expressly  or 
impliedly  included  in  it,  was  made  out  by 
the  evidence,  to  direct  an  entire  acquittal 
on  that  indictment,  and  to  advise  that  a 
new  indictment  be  preferred  for  the  mis-- 
demeanor  alone.  This  course,  Alderson, 
B.,  in  Regina  v.  Bird,  2  Eng.  Law  &  Eq. 
K.  473,  calls  a  "practice  of  centuries." 
This  rule  .did  not  prevent  a  person  in- 
dicted for  one  felony  from  being  con- 
victed of  another .  felony  legally  included 
in  the  felony  charged,  if  the  evidence  war- 
ranted it ;  for  it  was  common  to  convict  of 
manslaughter  on  an  indictment  for  mur- 
der ;  so  on  a  charge  of  robbery,  to  convict 
of  larceny,  if  the  violence  wai^notsuf- 
yficlently  ^irovedT  For  it  never  was  the 
fiole  of  the  common  law  that  the  proof 
must  sustain  every  averment  of  the  indict- 
ment, in  order  to  justify  a  conviction  of 
the  party  ;  but  if  the  prosecutor  proved  so 
much  of  the  charge  as  amounted  to  an 
offence  punishable  by  law,  the  defendant 
might  be  convicted  of  such  offence.  Thus, 
if  indicted  for  conspiring  to  falsely  indict 
anotlier  to  extort  money,  the  defendant 
might  be  convicted  of  conspiring  to  indict 
for  the  purpose  of  extorting  money,  though 
not/alsely,  as  alleged;  for  such  a  conspiracy 
is  a  misdemeanor,  whether  the  subject  mat- 
voL.  II.  39 


ter  of  the  indictment  be  true  or  false.  liex 
v.  Hollingberry,  4  Barnwall  &  Cresswell, 
329,  (1825.)  So  on  an  indiotniient  for  libel, 
with  intent  to  defame  the  persons  libelled, 
and  also  with  intent  to  bring  the  adminis- 
tration of 'justice  into  contempt,  it  would 
be  quite  sufficient  to  prove  a  publication 
with  either  of  those  intentions.  Rex  t. 
Evans,  3  Starkie,  K.  35,  (1821.)  So,  on 
a  charge  of  an  assaplt  with  intent  to  abuse 
and  carnally  know,  the  defendant  might, 
at  common  law,  be  convicted  of  an  as- 
sault with  intent  to  abuse  simply.  Rex  v. 
Dawson,  3  Starkie,  R.  62.  And  see  other 
instances  in  the  note  to  Rex  v.  Hill,  ante, 
136.  But  the  rule  was  clear  that  on  a- 
charge  of  felony,  one  could  not  be  con- 
victed of  a  misdemeanor. 

Undoubtedly  the  most  important,  if  nob 
the  only  reason  why  this  could  not  be- 
done  was,  that  at  that  early  day,  persons 
indicted  for  a  misdemeanor  had  certain  ad- 
vantages or  privileges,  and  among  others, 
that  of  making  full  defence  by  counsel, 
which  those  charged  with  a  felony  did  not 
then  enjoy.  It  was,  therefore,  reasonably 
enough,  thought  unjust  to  a  prisoner  to- 
permit  a  prosecutor,  by  accusing  him  of  a 
felony,  when  he  had  committed  only  a  mis- 
demeanor, to  deprive  him  of  those  rights, 
which  he  would  enjoy  if  indicted  only  for- 
the  crime  of  which  he  was  actually  guilty. 
.For  the  same  reason,  it  was  the  ancient 
rule  in  England  that  a  count  for  a  felony 
could  not  be  joined  in  the  same  indictment 
with  a  count  for  a  misdemeanor. 

Although  the  original  reason  for  this 
rule  ceased  in  England  by  the  passage 
of  the  Prisoner's  Counsel  Act,  in  1836, 
(6   &  7  Will.  IV.  c.  114,)  allowing  all 
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persons  tried  for  felony  to  make  full  de- 
fence by  counsel,  yet  the  practice  con- 
tinued as  before  laid  down  in  Wesibeer's 
case  until  Lord  Denman's  Act,  in  1837, 
(St.  1  Vict.  c.  85,  §  11,)  provided  that 
"  on  the  trial  of  any  person,  for  any  of  the 
offences  (before  mentioned,)  or  for  any 
felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person 
indicted,   if  the   evidence   shall   warrant 
such  finding ;  and  when  such  verdict  shall 
be  found,  "the  court  shall  have  power  to 
imprison  the  person   so  found  guilty  of 
assault  for  any  term  not  exceeding  three 
years."     The  mischief  which  this  statute 
was  intended  to  prevent  is  apparent,  for 
at  common  law,  a  person  indicted  for  a 
felony   which  involved   an  assault,   must 
have    been    wholly    acquitted,    although 
found    to    have    committed    the    assault 
charged  in  the  indictment,  and  given  in 
evidence  as  the  means  of  committing  the 
felony,  if  it  happened  that  the  felony  was 
not  fully  committed.     The  same  result  fol- 
lowed if  a  felony  had  been  committed  to 
which  the  assault  did  not  conduce,  or  if 
no  felony  had  been  attempted.     This  was 
found   extremely   inconvenient  ;   for   the 
prisoner,  although  proved  guilty  of  a  grave 
offence,  of  which  he  was  accused,  either 
escaped  with  perfect  impunity,  or  a  new  in- 
dictment was  preferred  for  the  same  assault, 
and  the  expense  and  trouble  was  incurred 
of  another  trial  before  another  jury.    And 
the  first  case  after  the  passage  of  that  stat- 
ute fully  illustrated  its  reasonable  nature 
both  for  the  public  and  the  prisoner.    For 
under  its  operation,  a  person  indicted  for  a 
highway  robbery,  with  violence,  (one  of 
the  crimes  mentioned  in  the  act,)  was  con- 
victed of  a  common  assault,  the  jury  find- 
ing specially  that  there  was  no  intention  to 
commit  the  felony  charged,  liegina  v.  Ellis, 
8  Carrington  &  Payne,  654,  (1838,)  a  re- 
sult quite  impossible  at  common  law. 

And  this  was  shortly  followed  by  liegina 
V.  Guttridge,  9  Carrington  &  Payne,  471, 
(1840,)  a  case  of  a  felonious  assault  upon 
a  female,  in  which  the  felony  being  neg- 
atived, there  was  a  conviction  of  an  assault. 
In  like  manner  one  indicted  for  feloni- 
ously cutting  another,  with  intent  to  mur- 
der him,  or  to  do  him  some  grievously 


bodily  harm,  was  convicted  of  an  assault. 
Regina  v.  Arcler,  2  Moody,  C.  C.  283, 
(1843)  ;  liegina  v.  Elliott,  1  Cox,  C.  C. 
36,  (1844) ;  Regina  y.  Day,  1  Cox,  C.  C. 
207,  (1845)  ;  Regina  v.  Nichols,  9  Car- 
rington &  Payne,  267,  (1840.)  And  so 
on  an  indictment  for  an  assault  with  intent 
to  rob.  Regina  v.  Boden,  1  Carrington  & 
Kirwan,  394,  (1844.)  Likewise  on  an  in- 
dictment for  the  complete  offence  of  rob- 
bery. Regina  v.  Birch,  1  Denison,  C.  C- 
185 ;  2  Cox,  C.  C.  22  ;  2  Carrington  &  Kir- 
wan, 193,  (1846)  ;  it  being  the  opinion  of 
all  the  judges  that  the  enactment  was  not 
to  be  confined  to  cases  where  the  prisoner 
committed  an  assault  in  the  prosecution  of 
an  attempt  to  commit  a  felony. 

Nor,  on  the  other  hand,  was  it  to  be  ex- 
tended to  all  cases  where  the  indictment  for 
the  felony,  on  the  face  of  it,  charged  an  as- 
sault, but  the  true  intent  of  the  statute  was 
considered  to  be  that  in  order  to  convict  of 
an  assault,  the  assault  must  be  included  in 
the  charge  on  the  face  of  the  indictment, 
and  be  part  of  the  very  act  or  transaction 
which  the  government  prosecuted  as  the 
felony.  And  on  this  principle  one  indicted 
for  manslaughter  was  found  guilty  of  an 
assault.  Regina  v.  Pool,  9  Carrington  &  , 
Payne,  728,  (1838)  ;  Regina  v.  Anty,  2 
Cox,  C.  C.  282,  (1847.) 

But  the  statute  itself  gave  rise  to  a  dif- 
ference of  opinion  and  practice  among  the 
judges,  and  it  was  thought  capable  of  two 
constructions  ;  one,  that  a  conviction  was 
thereby  warranted  in  every  case,  where  the 
felony  charged  included  an  assault,  upon 
the  supposition  that  it  was  intended  to  do 
away  with  the  distinction  established  in 
Westbeer's  case.  Viz  :  that  on  an  indictment 
for  felony  the  prisoner  could  not  be  con- 
victed of  a  misdemeanor  included  in  such 
felony ;  the  other,  that  the  statute  author- 
ized a  conviction  of  that  assault  which  was 
offered  in  evidence  on  the  part  of  the  prose- 
cution, in  support  of  the  felony  charged. 
And  some  judges  were  accustomed  to  look 
at  the  evidence  to  see  whether  the  statute 
applied,  and  others  to  look  at  the  indict- 
ment. It  was  said  that  the  act  did  not 
say  where  the  crime  of  felony  includes  an 
assault,  but  when  "  the  charge  includes 
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So  it  was  frequently  held  that  the  as- 
sault of  which  the  party  could  be  convicted 
must  be  directly  connected  with  the  felony 
charged  and  not  an  independent,  separate, 
and  distinct  assault.  Regina  v.  Guitridge, 
9  Carrington  &  Payne,  471,  (1840)  ;  Re- 
gina V.  McPhane,  1  Carrington  &  Marsh- 
man,  212,  (1841);  Regina  v.  Barnett,  2 
Carrington  &  Kirvvan,  594,  (1848).  In 
other  words,  that  the  assault  should  be 
directly  involved  in  the  felony  itself.  Re- 
gina V.  St.  George,  9  Carrington  &  Payne, 
483,  (1840.)  Therefore,  as  murder  by 
poisoning  does  not  include  an  assault,  it 
was  held  that,  on  an  indictment  for  such 
offence,  (not  alleging  any  violence,)  the 
prisoner  could  not  be  convicted  of  an 
assault.  Regina  v.  Dilworlh,  2  Moody  & 
Hobinson,  531,  (1843.)  So  where  three 
were  indicted  for  murder,  and  the  evi- 
dence proved  that  A  in  company  with 
the  other  two,  had  made  an  assault  upon 
the  deceased,  but  that  A  had  left  the 
place  some  time  before  the  fatal  blow  was 
given  by  the  other  two,  it  was  held  that 
A's  assault  was  independent  of  the  murder, 
and  that  he  could  not  be  convicted  of  an 
assault  under  that  statute.  Regina  v. 
Phelps,  1  Carrington  *&  Marshman,  180, 
(1841.)  And  on  the  same  principle  it  was 
held  by  all  the  Judges  in  the  next  year 
that,  on  a  charge  for  burglariously  break- 
ing and  entering  a  dwelling-house,  with_ 
intent  to  commit  a  rape,  the  prisoner  could 
not  be  convicted  of  an  assault,  although 
the  evidence  proved  one ;  for  the  crime 
charged  did  not  "  include "  an  assault. 
Regina  v.  Walkins,  1  Carrington  & 
Marshman,  148,  (1841);  though  the  ap- 
plication of  the  rule  to  the  facts  in  this 
case  has  sometimes  been  doubted.  Alder- 
son,  B.,  in  1  Eng.  Law  &  Eq.  R.  597.  So, 
where  one  was  indicted  for  manslaughter, 
and  the  evidence  proved  that  the  prisoner 
made  an  assault  upon  the  deceased  some- 
time before  her  death,  but  that  her  death 
was  owing  to  natural  causes,  the  prisoner, 
it  was  held,  could  not  be  convicted  of  the 
assault  for  the  reason  before  given.  Re- 
gina V.  Connor,  2  Carrington  &  Kirwan, 
518,  (1847.)  Or,  as  had  been  expressed 
in  an  earlier  case,  Regina  v.  Crampion,  1 
Carrington  &  Marshman,  600,  (1842),  in 


order  to  convict  a  person  of  an  assault 
under  §  11  of  l^Vict.  c.  85,  it  mus*  be  an 
assault  which  is  the  subject-matter  of  the 
charge,  and  embodied  in  the  charge,  and 
which  would  itself  be  the  felony,  but  for 
some  other  cause.  Otherwise,  it  would  be 
easy  in  a  case  of  manslaughter,  to  convict 
a  person  of  an  assault  which  had  really 
nothing  to  do  with  the  case,  by  merely 
stating  it  in  the  indictment  as  a  part  of 
the  cause  of  death.  No  assault  is  included 
in  a  charge  of  manslaughter,  which  does 
not  conduce  to  the  death  of  the  deceased, 
although  the  death  itself  be  not  man- 
slaughter. See  also  to  the  same  effect, 
Regina  v.  King,  2  Cox,  C.  C.  95,  (1846) ; 
Regina  v.  Greenwood,  2  Carrington  &  Kir- 
wan, 339,  (1846);  Regina  v.  Sandys,  1 
Cox,  C.  C.  8,  (1844.)  So  the  statute  did 
not  allow  the  prisoner  to  be  convicted 
of  a  felonious  assault  different  from  the 
felony  charged,  as,  on  an  indictment  for 
robbery,  the  defendant  could  not  be  con- 
victed of  an  ■'  assault  with  intent  to  rob." 
Regina  v.  Reid,  1  Eng.  Law  &  Eq.  R.  595  ; 
2  Denison,  C.  C.  89  ;  5  Cox,  C.  C.104," 
(1851.) 

But  the  construction  of  the  statute,  and 
the  practice  of  the  different  judges,  was 
far  from  being  uniform,  and  nice  and  sub- 
tle distinctions  were  often  made.  Thus,  in 
Regina  v.  Anty,  2  Cox,  C.  C.  282,  (1847,) 
where  one  was  indicted  for  manslaughter, 
and  the  evidence  showed  that  although  the 
prisoner  assaulted  the  deceased,  yet  that 
he  died  from  the  effects  of  beer  and  spirits 
administered  to  him,  and  not  from  the 
blows  received,  Piatt,  B.,  held  that  the 
prisoner  might  be  convicted  of  an  assault. 
And  still  later  the  same  judge  held  in 
Regina  v.  Rook,  4  Cox,  C.  C.  400,  (1850), 
that  when  on  an  indictment  for  murder, 
evidence  was  given  of  long  continued 
violence  and  ill  treatment  of  the  deceased 
by  the  prisoner,  yet  the  cause  of  death 
was  inflammation  of  the  lungs,  quite  un- 
connected with  the  prisoner's  assault,  he 
might  be  convicted  of  an  assault  under 
the  statute.  "  The  prisoner,"  said  he, 
"  is  charged  with  causing  death  by  beat- 
ing. The  beating  is  proved  to  have  oc- 
curred up  to  a  very  short  period  of  the 
death,  and  although  it  is  shown  now  that 
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such  treatment  was  not  the  actual  cause 
of  thedeath,  surely  it  ca»not  be  said  that 
the  original  blows  did  not  form  part  of  the 
original  charge.  It  seems  to  me  precisely 
the  sort  of  case  the  statute  was  intended 
to  meet."  See  also  Begina  v.  Pool,  9  Car- 
rington  &  Payne,  728,  (1841)  ;  Regina 
V.  Lewis,  1  Carrington  &  Kirwan,  419, 
(1844.)  Another  instance  of  the  per- 
plexity arising  upon  the  construction  of 
this  statute,  may  be  found  in  prosecutions 
for  abusing  and  carnally  knowing  a  female 
child  under  the  age  of  ten  years ;  for  it 
was  the  opinion  of  some  judges  that  on 
such  an  indictment  the  defendant  could 
not  be  convicted  of  a  common  assault. 
Regina  v.  Hughes,  1  Cox}  C.  C.  247, 
(1845)  ;  Regina  v.  Banks,  8  Carrington  & 
Payne,  574,  (183S);  Regina  v.  Holcroft, 
2  Carrington  &  Kirwan,  341,  (1846,) 
while  an  equal  number  were  of  directly 
the  opposite  opinion.  Regina  v.  Stevens, 
1  Cox,  C.  C.  225,  (1845)  ;  Regina  v.  Ash- 
lolt,  2  Cox,  C.  C.  115,  (1846)  ;  Regina  t. 
Folkes,  2  Moody  &  Robinson,  460,  (1843)  ; 
'Regina  v.  Hayes,  2  Cox,  C.  C.  226,  (1847)  ; 
Regina  v.  McRue,  8  Carrington  &  Payne, 
1641,  (1838.) 

Nor  were  these  differences  of  opinion 
altogether  owing  to  the  haste  of  nisi  prius 
decisions,  for  on  the  most  elaborate  argu- 
ment before  all  the  judges,  twice  repeated; 
where  all  the  cases  were  carefully  ex- 
amined, and  the  judges  gave  written 
opinions,  there  was  a  division  among  them 
upon  the  question  whether,  when  a  per- 
son was  indicted  for  murder  and  man- 
slaughter by  a  series  of  beatings  and  as- 
saults, and  certain  assaults  were  proved 
and  relied  upon  by  the  prosecution  as  the 
cause  of  the  death,  but  the  surgeon  who 
made  the  post  mortem  examination  testi- 
fied that  the  death  was  not  occasioned  by 
the  assaults  so  proved  and  relied  upon, 
but  by  a  blow  on  the  head,  which  there 
was  no  evidence  to  fix  upon  the  prisoner, 
the  accused  could  be  convicted  of  the 
assault.  Eight  of  the  judges  being  of 
opinion  that  he  could  not,  inasmuch  as  the 
assault  contemplated  by  that  statute  must 
be  a  part  of  the  very  act  and  transaction 
prosecuted,  and  must  also  have  conduced 
to  the  death.     Six  judges,  including  Lord 


Campbell,  C.  J.,  were  of  the  contrary  opin- 
ion. Regina  v.  Bird,  5  Cox,  C.  C.  20 ; 
2  Eng.Law  &  Eq.  R.  448,  (1851.) 

The  difficulties  arising  in  the  construc- 
tion of  this  statute,  soon  after  the  decision 
in  Bird's  case,  led  to  its  entire  repeal,  by 
Lord  Campbell's  Act,  14  &  15  Vict, 
c.  100,  (1851,)  which  provided,  in  sec.  9, 
"  that  any  person  indicted  for  a  felony  or 
a  misdemeanor  might  be  found  guilty  of 
an  attempt  to  commit  the  same,  and  be 
liable  to  the  same  consequences  as  if 
charged  with  and  convicted  of  the  attempt 
alone."  And  sec.  11  declared  "  that  a  per- 
son indicted  for  a  robbery  might  be  con- 
victed of  an  assault  with  intent  to  rob." 
Under  which  act,  if  the  prisoner  be  charged 
with  an  aggravated  robbery,  he  may  be 
found  guilty  of  an  aggravated  assault ;  and 
if  charged  with  a  simple  robbery,  he  may 
be  found  guilty  of  a  simple  assault,  with- 
out any  additional  count  for  the  minor 
offence.  Regina  v.  Mitchell,  12  Eng.  Law 
&  Eq.  R.  588  ;  5  Cox,,  C.  C.  541  ;  2  Deni- 
son,  C.  C.  468,  (1851.)  And  thus  stands 
the  law  of  En^and  at  the  present  day,  on 
the  subject  of  allowing  convictions  of  a 
minor  offence  on  a  charge  for  a  greater. 
Let  us  now  see  how  the  law  on  this  point 
is  established  in  America. 

In  America,  statutes  were  passed  in 
many  States  at  a  much  earlier  day  than 
in  England,  having  the  same  object  as 
Lord  Campbell's  Act,  and  without  the  ob- 
scurity and  uncertainty  attached  to  Lord 
Denman's  Act  in  1837.  But  even  at  com- 
mon law,  a  more  liberal  rule  has  been  ap- 
plied on  this  side  of  the  Atlantic,  frequently 
allowing  convictions  for  a  less  offence  when 
the  greater  offence  is  not  proved,  where  in 
England,  owing  to  the  reasons  before  given, 
the  defendant  would  have  been  acquitted 
altogether.  For  in  this  country,  persons 
accused  of  felony  have  always  as  many, 
and  if  any  difference  existed,  more  legal 
privileges,  than  those  indicted  for  a  mis- 
demeanor. Courts,  generally,  therefore, 
have  not  felt  called  upon  to  follow  the 
English  rule  ;  preferring  the  maxim,  cess- 
ante  ratione  cessat  ipsa  lex.  See  The  Peo- 
ple V.  Jackson,  3  Hill,  94,  (1842)  ;  The 
People  V.  White,  22Wendell,  177,  (1839); 
Stewart  v.  The  State,  5  Ohio,  241,(1831){ 
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The  Stale  v.  Qaffney,  Rice,  431,  (1839.) 
There  have  been,  indeed,  one  or  two  in- 
stances where  Westbeer's  case  has  been 
followed,  and  where  it  has  been  held  that 
if  an  act  charged  to  have  been  done 
"  feloniously,''  be  so  found  by  the  jury, 
but  the  act  in  law  did  not  amount  to  a 
felony,  but  only  to  a  misdemeanor,  no 
judgment  could  be  rendered  on  such  a 
verdict.  Such  was  the  case  of  The  Com- 
monwealth v.  Newell,  7  Mass.  249,  (1810,) 
deciding  that  on  a,  charge  of  feloniously 
breaking  and  entering  a  dwelling-house 
with  intent  to  commit  a  mayhem,  the 
prisoner  could  not  be  convicted  of  an  ag- 
gravated assault,  since  the  former  was  a 
felony  at  common  law,  and  the  latter  only 
a  misdemeanor.  And  this  doctrine  was 
followed  and  approved  in  the  late  case  of 
Black  v.  The  State,  2  Maryland  K.  376, 
(18u2,)  in  which  the  defendant  was  in- 
dicted for  "feloniously"  burning  a  stack 
of  hay,  but  as  this  act  was  thought  to  be 
no  felony,  either  at  common  law,  or  by 
any  statute  of  Maryland,  no  judgment 
could  be  rendered  on  a  verdict  finding  the 
defendant  guilty  of  having  done  the  act 
feloniously.  See  also  The  State  v.  Wheeler, 
3  Vermont,  347,  (1830.)  But  Newell's 
case,  on  which  this  was  based,  was  itself 
partly  founded  upon  a  statute  of  Massa- 
chusetts, and  has  recently  been  overruled 
by  the  same  court  in  The  Commonwealth  v. 
Squire,  1  Metcalf,  258,  (1840.) 

And  there  seems  to  be  no  good  reason 
why  the  word  "  feloniously,"  in  such  cases 
may  not  be  rejected  from  the  indictment 
as  surplusage,  and  the.  offence  punished 
for  what  it  really  is,  viz  :  a  misdemeanor. 
See  The  Slate  y.  Upchurch,  9  Iredell,  455, 
(1849)  ;  Hess  v.  The  State,  5  Ohio,  (1831) ; 
Lohman  v.  The  People,  1  Comstock,  379, 
(1848.)  And  the  same  reason  which  has 
induced  courts  in  this  country  to  allow 
convictions  for  a  misdemeanor  on  a  charge 
for  a  felony,  where  the  latter  includes  the 
former,  has  also  sanctioned  the  practice  of 
joining  a  count  for  a  misdemeanor  with  a 
count  for  a  felony  in  the  same  indictment ; 
The  State  y.  Boyes,  1  McMuUan,  190; 
Burk  V.  The  State,  2  Harris  &  Johnson, 
426,  (1809)  ;  The  State  v.  Sutton,  4  Gill, 


494,  (1846) ;  which  could  not  be  done  at 
the  ancient  English  common  law. 

But  to  examine  the  adjudications  in 
America  on  the  general  doctrine  of  allow- 
ing convictions  of  minor  offences  on  a 
charge  for  a  higher  crime.  The  cases  are 
numerous  where  it  has  been  held  that  on 
an  indictment  for  murder  the  accused  may 
be  convicted  of  a  voluntary  manslaughter, 
since  both  these  are  felonies  at  common 
law.  Reynolds  v.  The  Slate,  1  Georgia, 
222,  (1846)  ;  The  People  T.  Jackson,  3 
Hill,  92,  (1842)  ;  Brennan  v.  The  People, 
15  Illinois,  511,  (1854)  ;  Slaughter  v.  The 
State,  6  Humphreys,  410,  (1846)  ;  King  v. 
The  Slate,  5  Howard,  730,  (1841)  ;  Brooks 
V.  The  State,  3  Humphreys,  25,  (1842)  ; 
Hunt  V.  The  Stale,  25  Mississippi,  378, 
(1853)  ;  Watson  v.  The  State,  5  Missouri, 
497,  (1838)  ;  Plummer  v.  The  Stale,  6 
Missouri,  231,  (1840)  ;  but  not  of  invol- 
untary manslaughter,  where,  by  statute, 
such  crime  is  made  but  a  misdemeanor. 
The  Commonwealth  v.  Gable,  7  Sergeant  & 
Rawle,  423,  (1831).  And  not  of  a  simple 
assault  and  battery,  where  death  has  en- 
sued from  the  blows  to  the  party  assailed ; 
for  that  is  simply  a  misdemeanor,  and  not 
included  in  any  of  the  degrees  of  homicide. 
If  an  assault  and  battery  results  in  death, 
it  is  either  murder  or  manslaughter,  and 
the  misdemeanor  is  merged  in  the  felony ; 
or  it  is  justifiable  or  excusable  homicide, 
and  in  either  event  the  simple  assault  and 
battery  no  longer  remains  as  such  to  be 
punished.  Wright  v.  The  State,  5  Indiana, 
527,  (1854)  ;  Burns  v.  The  People,  1 
Parker,  182,  (1848.)  But  if  the  death  of 
the  party  assaulted  has  not  ensued,  or  if 
the  death  arose  entirely  from  some  other 
cause  than  the  assault,  it  has  been  held, 
that  on  an  indictment  for  manslaughter  by 
violence,  the  beating  being  proved,  but 
not  the  manslaughter,  the  defendant  might 
be  convicted,  at  common  law,  of  a  simple 
assault  and  battery,  without  any  count  for 
that  purpose.  The  State  v.  Scott,  24  Ver- 
mont, 127,  (1852.) 

But  this  was  not  the  English  common 
law,  and  it  is  somewhat  questionable 
whether  it  is  consistent  with  analogous 
principles.     In   The  State  v.  Valentine,  6 
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Yerger,  533,  (1834,)  it  tv^s  determined 
that  on  a  charge  for  maliciously  stabbing, 
■which  is  a  felony,  the  defendant  could  not 
legally  be  convicted  of  merely  an  assault 
and  battery. 

This  general  subject  was  fully  examined 
in  The  Commonwealth  v.  Roby,  12  Pick- 
ering, 504,  (1832,)  -where  it  was  held  that 
on  a  trial  for  murder,  the  defendant  could 
not  be  convicted  of  an  assault  with  intent 
to   murder  ;   for  the   former  is  a  felony, 
and  the  latter  but  a  misdemeanor.    The 
offences  were  said  to  be  distinct  in  their 
nature,  and  of  a  distinct  legal  cbaraoter. 
An   indictment    for    murder    necessarily 
charges  the  fact  of  killing,  as  the  essential 
and   most  material  fact,   which  gives  its 
legal  character  to  the    offence.    If  the 
party  assaulted,  dies  within  the  year  and 
a  day,  the  same  act,  which  till  the  death, 
was  only  an   assault  and    misdemeanor, 
although  an   aggravated  one,  is  by  that 
event  shown  to  be  a  mortal  wound.     This 
event,  strictly  speaking,  does  not  change 
the   character  of  the   act,  but  it  relates 
back  to  the  time  of  the  assault,  and  the 
same  act,  which  might  be  only  a  felonious 
assault  had  the  party  not  died,  is  in  truth 
shown  by  that  event  to  have  been  a  mortal 
wound  ;  and  the  crime,  -which  would  have 
otherwise  been  but  an  aggravated  misde- 
meanor, is  thus  shown  to  be  a  capital 
felony.     The  facts  are  essentially  differ- 
ent, and  the  legal  character  of  the  crime 
essentially  different.     And  it  was  thought 
that  the  English  rule  of  not  allowing  con- 
victions of  a  misdemeanor  on  an  indict- 
ment for  a  felony,  did  not  result,  as  gen- 
erally supposed,  "  from  considerations  pe- 
culiar to  the  administration  of  justice  in 
England,  to  wit,  that  a  prisoner  has  privi- 
leges  upon   a  trial  for  felony  (?  misde- 
meanor) not  allowed  in  cases  of  misde- 
meangr,  (?  felony,)  but  from  the  broader 
consideration,  that  the  ofi'ences  are  in  legal 
contemplation  essentially  distinct  in  their 
nature    and    character."    And    Newell's 
case,  7  Massachusetts,  249,  was  distinctly 
approved. 

Soon  after  the  decision  in  Rohj's  case, 
and  apparently  occasioned  by  it,  a  statute 
was  passed  in   Massachusetts,   declaring 


that,  "  wheneverany  person  indicted  for 
a  felony  shall,  on  trial,  be  acquitted  by 
verdict,  of  part  of  the  offence  charged  in 
the  indictment,  and  convicted  of  the  resi- 
due thereof,  such  verdict  may  be  received 
and  recorded  by  the  court;  and,  there- 
upon the  person  indicted  shall  be  adjudged 
guilty  of  the  offence,  if  any,  which  shall 
appear  to  the   court  to  be  substantially 
charged  by  the  residue  of  such  indictment, 
and  shall  be  sentenced  p,nd  punished  ac- 
cordingly."    Kev.  Sts.  1835,  c.  137,  §  11. 
Under  this  statute  a  person  indicted  for 
rape,  or  manslaughter,  may  be  convicted 
of  a  common  assault  and  battery,  without 
any  count  for  the  lesser  offence ;  a  result 
quite  impossible  in  that  State  at  common 
law.      The    Commonwealth   v.   Drum,   19 
Pickering,   479,    (1837.)^    So,  under  the 
same   statute,  a  man  charged  with  rape 
upon  his  own,  daughter  may  be  convicted 
of  incest,  if  the  jury  find  the  criminal  con- 
nection, but  not  by  force,  and  against  the 
will  ef  the  female.     The  Commonwealth  v. 
Goodhue,   2  Metcalf,  193,   (1840.)     And 
in   the    case    of    The    Commonwealth    v. 
Squire,  1  Metcalf,  258,  (1840,)  the  court 
took  the    broad  ground   that   whenever 
acts  which  constitute  only  a  misdemeanor^ 
are  alleged  to  have  been  done  feloniously, 
and  the  defendant  is  found  guilty  by  the 
jury,  the  word  feloniously  may  be  rejected 
as  surplusage,  and  the  defendant  be  pun- 
ished for  the  misdemeanor ;  overruling  in 
this  respect  the  earlier  case  of  Tlie  Com- 
monwealth v.  Netoell,  7  Massachusetts,  245, 
which  was  said  to  have  been  decided  under 
the  St.  1805,  c.  88,  which  was  repealed  by 
Kev.  Sts.  c.  137,  §  11.    And,  indeed,  in 
looking  at  the  matter  practically,  as  it  re- 
gards the  accused,  we  can  perceive  no 
possible  injury,  said  the  court,  that  can 
result  to  a  party,  charged  with  an  offence, 
from  the  introduction  of  the  word  feloni- 
ously in  connection  with  a  charge  of  a 
misdemeanor.    The  case  is  to  be  tried,  as 
to  the  guilt  of  the  party,  in  reference  to 
the  facts  alleged  against  him.    If  the  per- 
petration   of   the    acts,    in    the  manner 
charged,  be  proved,  and  those  acts  do 
constitute  a  felony,  the  felonious  character 
of  the  act  is  established ;  and  if  they  amount 
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only  to  a  misdemeanor,  they  are  not  com- 
mitted feloniously,  because  the  acts  them- 
selves do  not  constitute  a  felony  ;  and  they 
proceeded  to  declare  it  "  the  more  sound 
common-law  rule,  that  an  indictment,  de- 
fective in  not  charging  facts  necessary  to 
constitute  a  felony,  may  yet  he  sufficient 
to  authorize  the  jury  to  convict,  and  the 
court  to  award  sentence  as  for  a'  misde- 
meanor.'' And  the  same  court,  in  a  sub- 
seqijent  ease,  acting  under  the  same  stat- 
ute Jiefore  cited,  held  that  the  defendant, 
■when  charged  with  an  assault  with  intent 
to  ravish  and  carnally  know,  might  be 
convicted  of  a  common  assault ;  The  Com- 
monwealth V.  Fischhlatt,  4  Metcalf,  354, 
(1842,)  a  result  frequently  arrived  at  in 
other  States,  at  common  law. 

There  seems  to  be  no  douUt  but  that  a 
person  indicted  for  an  assault  with  intent 
to  murder,  may  be  convicted  of  an  assault 
with  "  intent  to  kill ;  "  since  the  latter  of- 
fence is  included  in  the  former.  The  State 
V.  Nicholls,  8  Connecticut,  496,  (1831); 
The  Stale  v.  Waters,  39  Maine,  54,  (1854.) 
Or  even  of  a  common  assault  and  battery ; 
since  an  assault,  with  intent  to  murder,  is 
at  common  law,  only  a  fnisdemeanor,  and 
even  the  English  rule  would  not  be  there- 
by violated.  The  State  v.  Coy,  2  Aikens, 
181,  (1827),;  Stewart  v.  The  State,  5  Ohio, 
241,  (1831)  ;  The  State  v.  Stedman,  7  Por- 
ter, 495,  (1838);  The  State  \.  Kennedy, 
7  Blackford,  233,  (1844)  ;  Gardenheir  v. 
The  State,  6  Texas,  348,  (1851);  Clark 
T.  The  State,  12  Georgia,  350,  (1852)  ; 
Cameron  v.  The  State,  8  English,  712, 
(1853.)  But  not  of  "  being  accessory  be- 
fore the  fact,  to  an  assault  with  intent  to 
kill"  the  deceased;  because  such  an  of- 
fence is  not  included  in  the  charge.  The 
State  V.  Scannell,  39  Maine,  68,  (1854). 
And  see  Rex  v.  Plant,  7  Carrington  & 
Payne,  575,  (1836.)  And  for  the  same 
reason  on  an  indictment  for  an  assault 
with  intent  to  commit  mayhem,  the  de- 
fendant might  be  convicted  of  a  common 
assault  and  battery.    McBride  v.  The  State, 


2  English,  374,  (1847.)  And  on  a  charge 
for  robbery,  which  is  but  'larceny  accom- 
panied with  violence,  there  may  be  a  ver- 
dict of  guilty  of  simple  larceny,  if  the 
force  be  not  proved  ;  for  both  are  felonies. 
The  People  v.  McGowan,  17  Wendell,, 
386,  (1837.)  And  some  cases  hold  that  on' 
a  charge  of  rape,  if  the  complete  offence 
be  not  proved,  the  prisoner,  at  common 
law,  may  be  found  guilty  of  an  assault 
with  intent  to  commit  that  offence,  with- 
out any  additional  count.  The  Common- 
wealth V.  Cooper,  15  Massachusetts,  187, 
(1818) ;  The  State  v.  Shepard,  7  Connec- 
ticut, 56,  (1828.)  Sedqumre;  for  the  one 
is  a  felony,  and  the  other  but  a  misde- 
meanor. And  see  The  Commonwealth  v. 
iJoJ^,  12  Pickering,  507.  And  besides ;  at 
common  law,  a  person  indicted  for  a  mis- 
demeanor could  not  be  convicted  of  an 
attempt  to  commit  that  offence.  But  there 
is  no  doubt  that  a  defendant  indicted  for 
breaking  and  entering  with  intent  to  steal, 
and  stealing  therein,  may  be  convicted 
of  simple  larceny.  The  State  v.  Cocker,  3 
Harrington,  654  ;  The  State  v.  Brady,  14 
Vermont,  356,  (1842)  ;  Jones  v.  The  State, 
11  New  Hampshire,  269,  (1840)  ;  ante,  46, 
and  note.  So  a  person  charged  with  the 
crime  of  seduction,  made  such  by  statute, 
may  be  convicted  of  fornication.  Dinkey  v. 
The  Commonwealth,  5  Harris,  126,  (1851.) 
And  the  same  result  has  been  allowed  on 
an  indictment  for  adultery,  at  common 
law.  Respublica  v.  Roberts,  1  Yeates,  6, 
(1791)  ;  The  State  v.  Cowell,  ilredeW,  231, 
(1844.)  And  on  a  charge  for  a  riotous 
assault  and  battery,  a  verdict  of  simple 
assault  and  battery  is  good.  Shouse  v.  The 
Commonwealth,  5  Barr,  83,  (1847.)  \ 

And  these  cases  all  proceed  upon  one 
and  the  same  ground,  that  if  any  part  of 
the  offence  charged  be  proved,  that  part 
being  necessarily  included  in  the  whole, 
there  may  be  a  conviction  of  such  part  as 
may  be  proved.  > 

E.  H.  B. 
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Commonwealth  v.  Samuel  Green.^ 

March  Term,  1822. 

New  Trial — Power  to  grant — Illegal  Testimony. 

This  court  has  power  to  grant  a  new  trial,  on  the  motion  of  one  convicted  of  a  capital 

offence,  sufficient  cause  being  shown  therefor.  * 

The  admission  of  illegal  testimony  against  the  prisoner  on  his  trial,  after  objection  by  his 

counsel,  would  be  a  good  cause  for  granting  a  new  trial. 
Objections  to  the  competency  of  a  witness,  founded  on  a  conviction  of  crime,  must  be  made 

at  the  trial,  and  when  the  witness  is  offered  to  be  sworn ;  and  must  be  supported  by  the 

record  of  the  conviction  and  judgment. 
The  conviction  of  an  infamous  crime  in  a  foreign  country,  or  in  any  other  of  the  United 

States,  does  not  render  the  subject  of  such  conviction  an  incompetent  witness  in  the  courts 

of  this  State. 

This  was  a  motion  for  a  new  trial.  The  prisoner,  Green,  and  one 
Howard  Trask,  convicts  in  the  State  prison,  were  indicted  at  the  last 
November  term  in  this  county,^  for  the  murder  of  Billy  Williams,  a 
negro,  and  a  fellow-convict  with  them  in  that  prison.  Trial  was  had 
on  the  indictment  at  the  same  term  ;  when  Green  was  convicted 
of  the  crime  of  murder,  and  Trask  was  found  not  guilty,  by  reason 
of  insanity.  On  the  trial,  several  witnesses  were  produced  and  sworn 
on  the  part  of  the  government;  among  whom  was  one  Sylvester 
Stoddard,  who  had  been  convicted  of  larceny,  and  was  under  sen- 
tence for  the  same  in  the  State  prison  at  the  time  the  murder  of 
Williams  was  committed  ;  but  had  been  pardoned,  previously  to  the 
trial,  by  the  executive  of  the  Commonwealth,  and  was  admitted  by 
the  court  as  a  competent  witness. 

-After  the  verdict  and  before  sentence  was  pronounced,  information 
was  received  by  the  counsel  for  Green,  that  Stoddard  had  been  for- 
merly convicted  of  a  felony  in  the  State  of  New  York,  and  had  been 
punished  by  confinement  to  hard  labor  in  the  penitentiary  in  that 
State.  Upon  the  suggestion  of  this  information  to  the  court,  judg- 
ment was  respited,  to  give  opportunity  for  the  verification  of  the  facts 
suggested.  Afterwards  a  record  of  the  conviction  in  a  court  in  New 
York  was  obtained,  by  which  it  appeared  that  Stoddard  had  been 


117  Massachusetts,  515. 

2  By  the  statute  of  1805,  c.  113,  §  11,  it  is  "  enacted,  that  respecting  all  crimes  and 
offences,  which  may  be  committed  in  the  State  prison  aforesaid,  and  the  precincts 
thereof,  the  said  prison  and  precincts  shall  in  all  judicial  proceedings,  be  deemed  and 
taken  to  be  as  well  within  the  county  of  Suffolk,  as  within  the  county  of  Middlesex." 
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convicted  of  the  crime  of  larceny.  Whereupon  the  following  motion 
was  submitted  to  the  court :  "  Now  after  verdict  and  before  judg- 
ment, the  said  Samuel  Green  moves  the  court  for  a  new  trial,  for  the 
following  cause,  namely,  because  one  Sylvester  Stoddard  was  pro- 
duced, sworn  and  examined  in  behalf  of  the  Commonwealth,  and 
wfc^a  material  witness  in  support  of  the  prosecution;  and  it  has 
been  discovered  since  the  trial,  that  said  Stoddard  was  convicted  in 
the  year  1816  of  larceny,  committed  in  the  city  of  New  York,  and 
sentenced,  according  to  the  laws  of  the  State  of  New  York,  to  im- 
prisonment for  a  term  of  time,  in  the  State  prison  or  penitentiary  of 
that  State ;  whereby  he  was  rendered  infamous,  and  incompetent  to 
be  sworn  as  a  witness." 

The  cause  was  argued  upon  this  motion,  at  the  last  term,  by  Bas- 
sett  and  Curtis  for  the  prisoner ;  and  by  the  attorney  and  solicitor- 
general  for  the  Commonwealth. 

Curtis.  I  admit  that  in  England  this  motion  could  not  be  sus- 
tained. The  practice  is  there  well  settled,  that  in  case  of  any  irregu- 
larity in  the  trial  of  a  capital  indictment,  not  apparent  upon  the 
record,  which  renders  the  conviction  improper,  the  prisoner  is  recom- 
mended by  the  judge  to  the  mercy  of  the  crown;  and  this  recom- 
mendation is  usually  followed  by  a  pardon.  But  this  course,  how- 
ever expedient  under  a  government  of  prerogative,  is  not  suited  to 
the  spirit  of  our  free  institutions ;  it  leaves  too  much  to  the  discretion 
of  the  court  and  the  executive.  The  rights  of  the  citizens  of  the 
United  States  stand  upon  a  firmer  and  more  substantial  basis.  They 
do  not  depend  upon  the  caprice  of  any  magistrate,  however  elevated. 

"We  are  not  aware  that  the  law  has  yet  been  settled  in  this  Com- 
monwealth, by  any  decisions  ;  nor  is  there  any  long  established  usage, 
which  binds  the  court  to  refuse  a  new  trial  in  capital  cases,  upon 
motion  of  the  prisoner.  The  maxim.  Nemo  bis  debet  Vexari,  pi'o  un^ 
et  eddem  causd,  was  established  in  arbitrary  times,  for  the  benefit  of 
the  prisoner,  to  protect  him  against  a  second  prosecution,  when  the 
verdict  of  the  jury  had  established  his  innocence.  The  humane 
founders  of  this  principle  of  law  intended  it  as  a  shield  to  the  unfor- 
tunate object  of  royal  jealousy ;  not  as  an  instrument  of  oppression. 
It  is  obvious,  then,  that  the  spirit  of  the  rule  will  not  only  justify,  but 
obliges  the  "court  to  grant  a  second  trial  upon  motion  of  the  prisoner, 
when  he  has  been  improperly  convicted.  This  is  a  right  in  favorem 
vitcE,  and  is  so  well  founded  in  reason,  that  it  seems  unnecessary  to 
cite  authorities  in  support  of  it ;  but  we  beg  leave  to  refer  the  court 
to  two  decisions  on  the  subject ;  which  are  the  only  instances,  we 
have  been  able  to  find,  of  new  trials  being  granted  in  capital  cases. 

In  1799,  John  Fries  was  indicted  for  high  treason  against  the 
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United  States.  After  a  trial  which  occupied  fifteen  days,  he  was 
convicted  ;  but  before  sentence,  a  new  trial  was  moved  for  by  his 
counsel,  because  one  of  the  jury  had  used  expressions  indicative  of 
prejudice  against  the  prisoner,  which,  it  is  to  be  observed,  was  dis- 
covered after  the  conviction.  The  learned  counsel  for  the  prosecution 
seems  to  have  taken  it  for  granted  that  a  new  trial  might  be  had  iter 
sufficient  cause ;  but  he  resisted  the  motion  on  the  ground,  that  the 
prejudice  complained  of  might  have  been  discovered  before  verdict^ 
and  would  have  constituted  a  good  cause  of  exception  to  the  juror. 
The  court  however,  without  hesitation,  granted  a  new  trial.  3  Dal- 
las, 515.  The  Supreme  Court  of  South  Carolina,  in  case  of  a  con- 
viction of  a  capital  offence,  ordered  a  new  trial  for  the  same  cause 
which  was  assigned  in  Fries's  case.  The  State  v.  Hopkins,  1  Bay's 
Rep.  372.  An  equally  stubborn  rule  of  criminal  law  is  that,  which 
prohibits  the  discharge  of  a  jury  impanelled  to  try  an  indictment, 
without  rendering  a  verdict.  Yet  in  Kinloch's  case,  Foster's  Crown 
Law,  22,  the  jury  was  discharged  from  a  capital  indictment,  and  a 
new  jury  was  afterwards  impanelled;  and  in  a  late  case,  in  New 
York,  the  same  thing  was  done  in  a  trial  for  manslaughter.  The  Peo- 
ple V.  Goodwin,  18  Johns.  187.  In  indictments  for  offences  not  cap- 
ital, new  trials  are  readily  granted,  both  in  England  and  in  this 
Commonwealth.     13  Mass.  Rep.  221 ;  5  Mass.  Rep.  53  ;  Ibid.  261. 

Ayith  these  views  we  take  it  for  granted,  that  a  new  trial  of  a  cap- 
ital indictment  would  be  granted  by  the  court,  for  proper  cause ;  and 
we  now  come  to  the  second  question  in  this  case,  namely,  whether 
the  discovery  of  the  witness's  infamy,  after  verdict,  is  a  sufficient 
cause  to  entitle  the  prisoner  to  this  privilege;  and  this  inquiry  is 
prior,  in  its  nature,  to  the  question  on  the  effect  of  a  conviction  in 
another  State.  For  if  the  objection  to  the  witness  comes  too  late, 
the  motion  must  of  course  be  overruled.  The  strict  rule  of  law,  it 
ijiust  be  admitted,  requires  the  party,  who  seeks  to  exclude  a  witness 
by  reason  of  infamy,  to  be  provided,  at  the  trial,  with  a  copy  of  the 
record  of  his  conviction,  and  judgment  thereon  ;  and  that  no  evidence 
short  of  this  can  be  admitted,  to  prove  the  infamy.  But  in  civil 
actions,  new  trials  are  often  granted,  where  either  party  has  been 
surprised  by  evidence  which  he  did  not  expect,  and  which  he  could 
have  controlled,  if  he  had  been  aware  of  its  production  against  him  ; 
and  in  a  late  case  this  court  ordered  a  new  trial,  because  the  defend- 
ant's bail  was  received  as  a  witness  in  his  favor,  although  the  objec- 
tion was  not  made  at  the  trial,  and  the  record  showed  the  fact. 

Had  the  prisoner,  in  the  case  at  bar,  been  provided  with  a  copy  of 
the  record  of  the  conviction  in  New  York,  the  witness  must  have 
been  excluded,  unless  the  pardon  granted  by  the  executive  of  this 
Commonwealth  restored  him  to  competency,  which  is  a  point  we 
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shall  consider  presently.  But  he  was  ignorant,  until  the  moment 
that  Stoddard  was  sworn,  that  he  would  be  offered  as  a  witness 
against  him ;  and  it  was  thus  impossible  for  him  to  be  furnished 
with  the  necessary  document  to  prove  his  infamy.  It  was  a  perfect 
surprise  upon  the  prisoner,  that  the  government  should  produce 
felons  and  convicts  in  support  of  the  prosecution ;  and  the  subse- 
quent events  show  that,  if  he  had  been  aware  of  the  course  to  be 
pursued,  he  could  have  excluded  the  testimony  of  one  of  them,  and 
probably  that  of  the  other  also.  It  is  here  to  be  remarked  and  re- 
membered, that  these  white-washed  felons,  (whose  mouths  would  have 
remained  forever  closed,  had  not  the  executive  pardoned  them  for  the 
purpose  of  making  them  competent  witnesses,)  furnished  the  only 
positive  and  direct  testimony  against  the  prisoner. 

In  civil  actions,  new  trials  are  granted  on  affidavit  of  surprise  by 
the  production  of  unexpected  testimony,  or  the  discovery  of  import- 
ant evidence.  The  present  motion  falls  within  both  these  limits,  and 
is  as  much  more  entitled  to  favorable  consideration,  as  the  life  of  a 
fellow-being  is  more  important  than  any  question  concerning  prop- 
erty. Suppose  that,  after  a  conviction  of  a  capital  offence,  upon  the 
undisputed  testimony  of  two  or  more  witnesses,  the  prisoner  dis- 
covers that  they  are  all  men  of  bad  character,  who  have  been  con- 
victed of  felonies ;  and  consequently  that  he  has  been  convicted  on 
incompetent  evidence,  having  had  no  means  of  discovering  their 
characters,  or  even  their  names,  before  the  trial ;  is  it  possible  that 
the  court  would  refuse  a  new  trial,  under  these  circumstances,  and 
remit  the  convict  to  a  doubtful  application  to  the  executive  for  a 
pardon?  It  is  believed  that  the  court  would  never  deprive  them- 
selves of  the  power  of  causing  justice  to  be  done  to  any  individual, 
convicted  in  this  manner.  If  the  court  would  feel  bound  to  order  a 
new  trial,  where  all  the  witnesses  were  discovered  to  be  incompetent, 
they  will  feel  equally  bound  to  do  so,  where  only  one  is  impeached. 
For  it  is  impossible  for  them  to  say  how  much  influence  that  man's 
testimony  had  upon  the  verdict.  But  it  is  certainly  unnecessary  to 
labor  this  point  more. 

The  next  question  is,  whether  the  conviction  of  Stoddard  before  a 
court  of  competent  jurisdiction  in  New  York,  renders  him  incompe- 
tent to  testify  in  our  courts.  It  is  not  denied  that  a  conviction  of 
felony  disqualifies  the  party  from  testifying  in  any  court  in  New 
York.  This  is  not  by  virtue  of  the  provisions  of  any  statute,  but  is 
a  part  of  the  common  law,  as  well  of  this  State  as  of  New  York ;  an*d 
results  from  the  infamy  of  character  and  loss  of  moral  principle, 
which  are  manifested  by  the  commission  of  the  crime.  If  this  rule 
is  founded  in  reason,  and  a  just  perception  of  human  character,  it  is 
plain  that  an  individual  whose  crimes  render  him  unworthy  of  belief 
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in  one  place,  cannot  be  entitled  to  credit  in  another.  A  term  of 
years,  spent  in  repentance  and  reformation,  might  restore  him  to  vir- 
tue and  its  privileges ;  but  the  supposition,  in  the  present  case,  is 
negatived  by  the  facts  befofe  the  court,  which  show  that  the  witness 
had  hardly  quitted  the  State  prison  in  New  York,  before  he  was 
sentenced  to  that  of  Massachusetts.  If  the  ground  assumed  by  the 
government  is  tenable,  it  must  be  by  force  of  some  technical;  rule, 
respecting  the  operation  and  effect  of  foreign  judgments.  We  are 
ready  to  admit  that,  although  the  moral  turpitude  of  a  person  con- 
victed of  felony  in  England  or  France,  would  be  the  same  as  if  con- 
victed here,  or  in  New  York,  yet  from  the  impossibility  of  producing 
the  record  of  his  conviction,  or  any  document  of  equal  validity,  his  in- 
famy could  not  be  proved  according  to  the  rules  of  law.  The  witness 
would  therefore  be  entitled  to  be  sworn.  But  the  judgments  of  the 
States,  composing  the  Federal  Union,  are  not  foreign  judgments.  The 
Constitution  of  the  United  States  provides,  "  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  State;  and  congress  may,  by  general 
laws,  prescribe  the  manner,  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof."  Art.  4,  §  1.  This  duty 
congress  has  performed  ;  and  in  compliance  with  these  provisions,  it 
has  been  decided  by  the  highest  authority,  that  the  judgments  of  the 
courts  of  the  several  States,  when  duly  authenticated,  have  the  same 
force  and  effect  in  every  other  State,  as  domestic  judgments.  7 
Cranch,  481.  In  the  present  case,  therefore,  there  is  no  technical 
difficulty  arising  from  the  non-production  of  the  record  ;  since  the  laws 
of  the  United  Sates  declare  a  copy  authenticated  in  a  certain  manner, 
to  be  of  equal  validity  with  the  original.  Unless  there  is  a  distinc- 
tion between  the  civil  and  criminal  proceedings  of  the  State  courts, 
and  I  am  not  aware  that  any  is  made  in  the  constitution  or  laws  of 
the  United  States,  or  by  their  courts,  it  should  seem  that  the  legal 
effect  of  a  judgment  of  a  court  in  the  State  of  New  York  is  no  longer 
open  to  inquiry.  The  courts  of  this  State  are  bound  to  give  it  the 
same  effect  here,  which  it  would  have  there.  The  effect  which  the 
judgment  against  Stoddard  would  have  in  New  York,  has  been 
already  stated. 

A  brief  consideration  of  the  powers  of  the  executive  will  furnish 
an  answer  to  the  inquiry,  whether  the  governor  and  council  of  this 
State  can  restore  an  individual  to  competency,  who  has  been  consid- 
eted  incompetent  by  conviction  of  felony  in  another  State.  The 
executive  of  this  State  is  vested  with  all  the  authority  formerly  pos- 
sessed and  exercised  by  the  king  of  England,  subject,  however,  to 
one  important  limitation  in  the  Constitution,  oh.  2,  §.1,  art.  8,  which 
provides,  that  no  charter  of  pardon,  granted  before  conviction,  shall 
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be  of  any  avail  whatever.  In  Great  Britain,  the  king  is  the  supreme 
head  of  the  government ;  all  process  runs  in  his  name,  and  all  offences 
are  supposed  to  be  committed  against  him,  and  in  derogation  of  his 
sovereign  authority.  The  power  of  "remitting  the  punishment  of 
offences  naturally  belongs  to  the  individual  offended,  and  thence 
arose  the  prerogative  of  granting  pardons.  But  it  is  a  solecism  in 
terms,  to  declare  that  any  man,  or  body  of  men,  can  forgive  a  crime 
against  the  authority  ^Mdfehts  of  another;  and  therefore  even  the  king 
of  Great  Britain  has  i^lr  claimed  the  right  of  pardoning,  unless  the 
offender  was  convicted  in  his  own  courts.  The  total  silence  of  the 
books  upon  this  subject,  justifies  us  in  assuming,  that  he  has  never 
pretended  to  exercise  this  power  ;  although  it  cannot  be  doubted  that 
instances  have  occurred  where  the  employment  of  it  would  have  been 
desirable  and  expedient.  If  the  king  of  Great  Britain  does  not  pos- 
sess this  power,  the  governor  and  council  cannot  claim  it;  for  it  will 
not  be  asserted  that  the  latter  have  more  ample  powers  than  the 
former. 

We  think  it  plain,  therefore,  that  Stoddard's  disability  could  not 
be  removed  by  pardon  from  the  executive  of  this  Commonwealth. 
Nor,  if  it  could  be,  have  the  governor  and  council  exercised  their  sup- 
posed authority  in  such  a  manner  as  to  effect  this  object.  "  To  ren- 
der a  pardon  valid,  it  must  express  with  sufficient  accuracy  the  crime 
it  is  intended  to  forgive.  It  seems  to  be  the  better  opinion,  that  the 
crown  cannot  pardon  any  crime  with  effect,  without  specifically 
naming  it;  for  the  courts  will  not  intend  his  majesty  to  be  informed 
of  the  particular  offence,  of  which  the  defendant  has  been  convicted." 
1  Chitty's  Crim.  Law,  771.  The  authorities  cited  by  Mr.  Chitty  fully 
support  this  position.  The  charter  of  pardon,  granted  to  Stoddard, 
specifies  only  two  convictions,  both  of  which  were  before  this  court, 
sitting  in  Berkshire  ;  and  although  it  concludes  with  general  words, 
comprehending  all  felonies,  the  books  show  that  these  general  words 
are  of  no  avail. 

It  is  then  hoped  that  we  have  shown  that  this  court  has  power  to 
grant  a  new  trial,  for  proper  cause,  in  a  capital  case  ;  that  the  incom- 
petency of  a  witness,  from  infamy  of  character,  is  a  proper  and  suf- 
ficient cause,  although  discovered  after  conviction ;  that  the  con- 
viction of  felony,  before  a  competent  tribunal  in  another  State,  affects 
the  competency  of  the  party,  in  the  same  manner  as  if  the  judgment 
were  rendered  by  a  court  of  this  Commonwealth  ;  that  such  disability 
cannot  be  removed  by  pardon  from  the  executive  of  this  Common- 
wealth ;  and  that,  if  it  could  be,  the  governor  and  council  have  not 
exercised  their  power  in  this  instance,  in  such  a  manner  as  to  restore- 
the  witness  to  competency  and  credit.  From  all  which  it  wouldl 
seem  to  follow,  that  the  prisoner  is  entitled  to  a  new  trial. 

VOL.  II.  40 
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The  Solicitor  General  stated,  that  there  had  been  no  instance, 
either  in  England  or  in  this  Commonwealth,  where  a  new  trial  had 
been  granted  in  a  capital  case.  It  is  said  in  1  Chitty  C.  L.  654,  to 
be  "  completely  settled,"  that  no  new  trial  can  be  granted  in  treason 
or  felony;  and  that  the  course,  at  common  law,  had  been  uniform, 
if,  in  the  opinion  of  the  court,  the  conviction  was  improper,  to  respite 
execution,  and  recommend  the  prisoner  to  mercy.  And  in  the  case 
of  The  King  v.  Mawbrey  Sf  al.  6  D.  &  ^.•^,  Lord  Kenyon  says : 
"  no  new  trial  can  be  granted  in  cases  gre^lr  than  misdemeanors." 
The  same  doctrine  is  laid  down  in  13  East,  416,  note  b.  It  seems 
therefore  unquestionably  settled  in  England,  that  no  new  trial,  in  a 
capital  case,  ever  was,  or  can  be  granted. 

In  the  case  of  John  Fries,  in  the  Circuit  Court  of  the  United 
States,  a  new  trial  was  indeed  granted.  But  it  is  apprehended,  that 
this  court  will  consider  itself  no  further  bound  or  influenced  by  that 
decision,  than  the  reason  and  circumstances  of  the  particular  case 
will  warrant.  It  will  be  remarked  that  only  two  judges  were  on  the 
bench  when  that  question  was  decided  ;^and  that  they  differed  in 
opinion  upon  the  right  or  expediency  of  granting  a  new  trial. 

The  cases  in  this  Commonwealth  which  have  a  bearing  upon  the 
question,  are  those  of  The  Commonwealth  v.  Hardy,  2  Mass.  Rep. 
303,  and   The   Commonwealth  v.  Drew,  4  Mass.  Rep.  391.     In  the 
former  of  these  cases,  nothing  was  settled,  which  is  applicable  to  the 
present  question.     There  was  no  new  trial  moved  for,  for  the  pris-^ 
oner  had  never  been  tried,  although  there  was  a  verdict  against  him. 
He  had  never  been  legally  arraigned,  and  of  course  there  could  have 
been  no  trial ;  the  arraignment  and  plea  being  an  indispensable  part 
of  the  trial.     If  he  had  been  arraigned  and  put  to  plead  before  the 
sheriff,  or  one  of  the  bar,  the  arraignment  would  have  been  as  valid 
in  law  as  it  was  in  that  case ;  the  law  reqtiiring  a  full  bench  to  be 
present  at  every  part  of  the  trial  of  a  capital  offence.     In  Drew's  case, 
the  decision,  under  circumstances  very  similar  to  those  of  the  present 
case,  was  against  a  new  trial.     And  by  the  current  of  decisions,  even 
in  cases  not  capital,  no  new  trial  has  been  allowed  on  account  of  the 
discovery  of  evidence  after  the  trial,  of  a  nature  similar  to  that  now 
complained  of.     Commonwealth  v.   Waite,   Vide  5  Mass.  Rep.  261. 
The  court,  therefore,  in  the  present   case,  must  resort  to   original 
principles,   and  apply   them  to  the  laws  and   constitutions  of  this 
country,  in  order  to  decide  upon  the  legality  of  the  present  motion  ; 
and  if,  uppn  such  inquiry,  the  court  should  find  it  proper  to  depart 
from  the  ancient  principles  and  usages  of  the  common  law  in  Eng- 
land, or  from  the  spirit  of  what  appears  to  have  been  the  rule  of 
decision  in  the  case  of  The  Commonwealth  v.  Drew,  their  decision 
will  be  cheerfully  acquiesced  in  by  the  officers  of  the  government. 
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The  Solicitor  General  thought  it  his  duty  to. state,  that  he  could 
not  perceive  either  the  justice  or  the  policy  of  the  course  of  procedure 
in  the  English  courts,  in  refusing  a  new  trial  in  capital  cases,  under 
circumstances  which  would  undoubtedly  induce  them  to  grant  one 
in  misdemeanors,  and  even  in  civil  actions.  The  granting  of  a  new 
trial,  upon  motion  of  the  prisoner,  is  not  only  not  repugnant  to  the 
ancient  maxim,  that  his  life  shall  not  be  put  in  jeopardy  twice  for  the 
same  crime ;  but  it  is  really  granting  him  a  privilege,  which  may 
operate  to  save  his  life,  by  standing  a  second  trial  for  it.  If,  in  the  case 
at  bar,  the  court  find  themselves  authorized  to  grant  a  new  trial,  then 
the  common  rules  applicable  to  all  similar  cases,  are  relied  upon,  viz., 
that  it  will  not  be  granted  as  a  matter  of  course :  and  that  it  is  wholly 
in  the  discretion  of  the  court,  to  grant  or  refuse  it ;  and  from  what 
appeared  on  the  trial  in  this  case,  there  is  no  ground  for  the  present 
motion.  The  evidence  against  the  prisoner  was  clear  and  satisfac- 
tory, without  the  testimony  of  Stoddard,  the  pardoned  witness.  The 
fact  of  his  conviction  was  probably  known  to  the  prisoner,  at  the  time 
of  the  trial,  and  no  objection  was  then  made  to  his  competency.  No 
legal  evidence  of  his  conviction  was  at  hand,  or  had  been  then  ob- 
tained ;  and  if  the  objection  had  been  made  to  his  competency,  on 
the  ground  of  his  conviction,  it  could  not  have  prevailed. 

With  respect  to  the  effect,  which  the  conviction  of  Stoddard,  in 
the  State  of  New  York,  had  upon  his  competency  as  a  witness  in 
the  courts  of  this  State,  the  Solicitor  General  considered  the  question 
as  one  of  great  importance  and  delicacy ;  but  as  the  Attorney  Gen- 
eral had  investigated  that  point  in  the  cause  particularly,  the  author- 
ities bearing  upon  it  were  left  for  him  to  produce.. 

The  AUorney  Oenp'al  observed  that,  since  this  motion  had  been 
made,  he  had  looked  into  the  subject,  rather  with  a  view  to  find  a 
sanction  for  the  exercise  of  the  authority  of  the  court  to  grant  a  new 
trial  in  a  capital  case,  after  conviction,  than  the  contrary  doctrine ; 
because  it  may  be  true,  that  although  an  incompetent  witness  may 
have  been  admitted,  who  ought  to  have  been  rejected,  yet  the  court 
may  have  been  convinced  that,  independent  of  his  testimony,  the 
other  eviSence  in  the  case  would  have  been  sufficient  to  convict  the 
party.  In  such  case  public  justice  would  require  that  he  should  not 
be  recommended  for  pardon,  which  is  the  practice  in  England,  and 
on  the  other  hand,  as  the  testimony  of  the  incompetent  witness  may 
have  had  some  weight  in  the  minds  of  thejury,  in  producing  his  con- 
viction, it  would  seem  right  and  proper,  in  favorem  vilce,-  that  he 
should  have  a  new  trial.  Indeed,  Judge  Blackstone,  in  treating  of 
criminal  prosecutions  generally,  observes  that,  in  many  instances, 
where,  contrary  to  evidence,  the  jury  have  found  the  prisoner  g-Mi%, 
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the  verdict  hath  been  mercifully  set  aside,  and  a  new  trial  granted  by 
the  Court  of  King's  Bench,  but  never  after  an  acquittal.  4  Com. 
355.  But  an  examination  of  the  authorities  cited  by  the  learned 
commentator  to  this  point,  (1  Lev.  9  ;  T.  Jones,  153  ;  10  St.  Trials, 
416,][  will  show  that  they  are  all  cases  of  misdemeanors  only.  As  to 
capital  offences,  the  law  in  England  seems  to  be  perfectly  established 
that  no  new  trial  can  ever  be  granted,  whether  after  conviction  or 
acquittal.  ;  The  sa,me  opinion  seems  also  to  have  been  entertained 
by  this  court,  in  the  case  of  The  Commonwealth  v.  Drew,  referred  to 
by  the  Solicitor  General,  by  their  refusing  to  hear  the  evidence  of  the 
facts^  suggested  as  the  ground  for  a  new  trial ;  and  which,  if  true, 
would  have  been  sufficient  for  the  purpose,  in  any  case  not  capital. 
It  seems,  however,  that  the  Circuit  Court  of  the  United  States  in  the 
case  of  John  Fries,  and  the  Supreme  Court  of  South  Carolina  in 
another  case,  have  adopted  a  different  course,  and  whether  the  reason 
on  which  the  American  cases  are  grounded  is  sufficient  to  induce 
this  court  to  adopt  a  similar  course,  or  not,  is  respectfully  submitted 
to  them.  It  is,  however,  important  to  future  practice,  that  the  law 
on  this  point  should  be  decisively  settled.  But  if  the  point  were 
yielded,  as  to  the  general  authority  of  the  court,  it  is  confidently  re- 
lied, that  in  the  case  at  bar,  no  new  trial  will  be  granted.  Stoddard 
was  a  competent  witness  in  this  court ;  he  had  received  a  general 
pardon  of  all  felonies  and  misdemeanors,  from  the  supreme  executive 
of  the  Commonwealth.  The  effect  of  such  pardon,  according  to 
Judge  Blackstone,  Lord  Hale,  and  other  standard  writers,  is  not  so 
much  to  restore  his  former,  as  to  give  him  a  new  credit  and  capacity, 
and,  in  fact,  to  make  him  a  competent  witness.  So  far  then  as  the 
authority  of  our  executive  extends,  which  is  throughout  the  Common- 
wealth, so  far  is  the  party  pardoned  a  competent  witness,  and  all  the 
courts  of  law  within  the  Commonwealth  are'  bound  to  respect  such 
pardon,  and  to  give  to  it  all  its  legal  effects,  one  of  which  is  to  admit 
him  in  all  such  courts  as  a  competent  witness,  leaving  his  credibility 
to  the  jury.  It  would  be  absurd  to  say  that  the  sentence  of  a  judicial 
court  under  a  foreign  jurisdiction,  should  have  the  power  to  control 
the  constitutional  rights  and  authority  of  the  supreme  executive  of  this 
Commonwealth,  within  its  own  jurisdiction.     If  a  person  in  England 

ihad  been  pardoned  by  the  king,  by  the  effect  of  which  he  was  made 
a  competent  witness,  can  it  be  supposed,  that  the  producing  of  the 

.record  of  a  conviction  of  the  same  person  in  Holland  or  France  would 
be  admitted  in  the  English  courts  to  be  a  sufficient  cause  for  reject- 
ing him  as  incompetent,  and  so  to  control  the  effects  of  the  king's 

.pardon  within  the  realm  ?  No  such  case  is  to  be  found  in  the  Eng- 
lish books;  although  it  is  probable,  that  frequent  instances  of  such 
foreign  convictions  must  have  occurred,  and  the  parties  afterwards 
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used  as  witnesses,  it  is  plainly  to  be  inferred,  that  such  efiect  of  a 
foreign  conviction  has  never  been  suggested.  It  may  be,  and  it  prob- 
ably is  the  case,  that  the  record  of  such  convictions  has  been  used  to 
impeach  the  credit  of  a  person  offered  as  a  witness,  but  never  to  ren- 
der him  incompetent.  This  ought,  as  we  contend,  to  be  its  utmost 
effect  here. 

The  article  in  the  Constitution  of  the  United  States,  which  has 
been  relied  on,  and  which  provides  that  full  faith  and  credit  shall  be 
given,  in  each  State,  to  the  public  acts  and  judicial  proceedings  of 
every  other  State,  can  have  no  bearing  on  this  question.  Full  faith 
and  credit  is  giVen  to  the  judicial  proceedings  of  the  State,  where  the 
conviction  was  had,  as  much  by  suffering  an  authenticated  copy  of 
such  conviction  to  be  read  to  the  jury,  for  the  purpose  of  affect^ 
ing  the  credit  of  the  witness,  as  by  the  court's  rejecting  him  as  in- 
competent. 

We  do  not  deny  that  instances  have  occurred  at  nisiprius,  in  which 
the  record  of  such  a  conviction  has  been  held  by  the  judge,  to  render 
a  person  incompetent  to  testify.  But  this  has  originated  fr6m  a  spirit 
of  comity,  more  than  as  grounded  on  principle.  Such  cases  have  all 
passed  stib  silentio,  without  argument  or  discussion,  or  even  objection. 
But  if  it  were  legally  correct  to  reject  such  witnesses  as  incompe- 
tent; yet  it  is  contended,  that  the  effect  of  a  pardon  intervening 
ought  to  render  the  person  competent  in  the  courts  of  this  State ;  or, 
in  other  words,  the  effects  of  a  pardon  should  be  coextensive  with  the 
effects  of  the  conviction.  The  question  is  of  importance,  not  only  to 
the  humane  distribution  of  public  justice,  but  also  to  the  sovereignty 
of  the  State.  If  it  be  sovereign  within  the  limits  of  its  jurisdiction, 
it  must  be  able  to  protect  its  own  laws  and  constitutions,  and  to  give 
them  all  their  legal  effects  within  those  limits.  If  the  effect  of  the 
pardon  of  Stoddard  be,  to  make  him  a  competent  witness  in  all  the 
courts  of  the  Commonwealth  ;  then  his  bmng  used  as  a  witness,  in 
the  trial  of  this  cause,  was  correct  and  legal,  "his  conviction  in  New 
York  notwithstanding ;  and  furnishes  no  reason  for  granting  a  new 
trial. 

Basseit,  in  reply,  admitted  that  it  was  laid  down,  by  the  English 
authorities,  that  in  capital  cases  a  new  trial  cannot  be  granted.  But 
he  believed  thait  no  case  could  be  found  where  this  question  had  been 
deliberately  settled,  upon  full  argument.  Indeed,  such  a  rule  was 
not  founded  upon  sound  principles  of  justice,  and  this  would  account 
for  the  silence  of  the  books,  in  not  stating  any  reasons  in  support  of 
it.  The  maxim  of  the  common  law,  that  no  one  shall  be  twice  put 
in  jeopardy  for  the  same  offence,  does  not  apply  to  the  present  case. 

40* 
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The  true  meaning  of  the  maTifim  is,  that  no  person,  who  has  been 
once  fairly  and  fully  tried  -for  a  crime,  and  acquitted,  shall  be  again 
exposed  to  punishment  for  the  same  offence ;  but  the  verdict  in  his 
favor  shall  be  his  security.     To  deny  the  accused,  who  has  been  im- 
properly convicted,  the  right  to  be  tried  a  second  time,  upon  his  own 
application,  would  be  manifestly  repugnant  to  that  humane  principle 
of  the  law.     The  rule  contended  for  by  the  counsel  of  the  govern- 
ment was  adopted  in  England  from  principles  of  policy,  which  apply 
to  the.  particular  form  of  government  in  that  kingdom ;  but  which 
have  no  application  to  our  own.     In  arbitrary  times,  the  power  of 
granting  a  new  trial,  or,  which  involves  the  same  principle,  the  power 
of  withdrawing  a  juror,  in  capital  cases,  was  made  the  instrument  of 
oppression    and   cruelty.     The  public  prosecutor  was  permitted  to 
arraign  the  accused,  and  put  him  to  the  bar  for  trial ;  and  after  the 
evidence  on  the  part  of  the  crown  was  found  to  be  insufficient  to  pro- 
cure a  conviction,  the  jury  were  dismissed,  and  the  accused  again 
exposed  to  trial,  when  further  evidence  had  been  obtained.     From 
this  abuse  of  power  by  the  court,  it  became  necessary  to  establish  the 
rule,  that  a  second  trial  could  not  be  granted  in  capital  cases.     But, 
to  prevent  the  injustice  which  would  result  from  a  strict  adherence 
to  the  rale,  a  discretionary  .power  of  some  sort  must  be  vested  in  the 
court.     Hence,  in  England,  whenever  any  equitable  considerations 
in    behalf  of  the  accused  appear,  so  that,  after   conviction,   he   is 
thought  to  be  a  proper  subject  of  mercy,  upon  the  recommendation* 
of  the  court,  application  is  made  to  the  crown  for  a  pardon.     This 
practice  has  never  been  adopted  by  the  courts  in  this  country,  and 
such  a  practice  would  be  contrary  to  the  genius  of  our  government. 
The  accused  has  the  right  of  being  fully  heard,  and  fairly  tried,  by 
his  peers,  and  this  right  is  secured  to  him  by  the  Constitution  of  this 
State.     In  the  twelfth  article  of  our  Declaration  of  Rights,  it  is  said, 
"  no  subject  shall  be  hel|^  to  answer  for  any  crime  or  offence,  until 
the  same  is  fully  and* plainly,  substantially  and  formally,  described 
to  him,  or  be  compelled  to  answer  or  furnish  evidence  against  him- 
self.    And  every  subject  shall  have  a  right  to  produce  all  proofs  that 
may  be  favorable  to  him ;  to  meet  the  witnesses  against  him,  face  to 
face,  and  to  be  fully  heard  in  his  defence,  by  himself  or  his  counsel, 
at  his  election.     And  no  subject  shall  be  arrested,  imprisoned,  des- 
poiled or  deprived  of  his  property,  immunities  or  privileges,  exiled,  or 
deprived  of  his  life,  liberty,  or  estate,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land."' 

Admitting  the  court  have  the  power,  does  the  present  case  require 
'them  to  exercise  it?  This  must  depend  upon  the  general  question, 
whether  a  person  who  has  been  convicted  of  felony  in  one  State,  by 
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a  court  of  competent  jurisdiction,  can  be  a  competent  witness  in 
another  State.  Upon  this  point  no  authorities  which  have  a  direct 
bearing  can  be  found,  with  the  exception  of  Glassford,  a  recent 
Scotch  writer,  who  seems  to  imply  by  his  remarks,  that  a  person 
convicted  of  an  infamous  crime  in  England,  could  not  be  permitted 
to  testify  in  a  court  of  justice  in  Scotland.  The  reasoning,  therefore, 
upon  this  question  must  be  founded  on  a  consideration  of  the  general 
rules  of  evidence,  and  of  our  peculiar  forms  of  government.  It  is  a 
rule  of  evidence,  that  the  conviction  of  any  crime,  which  amounts  to 
the  crimen  falsi,  is  a  good  cause  of  exception  against  a  witness ;  and 
that  it  is  the  infamy  of  the  crime,  which  destroys  his  competency, 
and  not  the  nature  oi  mode  of  the  punishment.  In  other  words,  the 
disqualification  follows  as  a  consequence,  but  makes  no  part  of  the 
sentence.  The  conviction,  in  a  court  of  competent  jurisdiction,  gives 
a  legal  existence  to  the  crime ;  but,  in  a  moral  point  of  view, 
cannot  change  the  nature  of  the  offence.  The  same  infamy  will 
attach  to  a  crime,  whether  it  be  committed  in  one  State  or  in 
another  ;  and  it  is  not  easy  to  perceive  why  the  same  consequence 
should  not  follow. 

It  may  be  said  that  the  record  of  a  conviction  is  the  only  evidence 
to  prove  the  incompetency  of  a  witness,  and  that  the  record  of  a 
foreign  court  is  not  conclusive.  This  argument  applies  to  the  Eng- 
lish practice,  where  the  production  of  the  original  record  is  required 
to  disqualify  a  witness ;  and  since  a  foreign  judgment  can  be  proved 
only  by  a  copy  of  the  record,  which  is  in  its  nature  parol  evidence,  it 
goes  to  the  credibility  of  the  witness,  and  not  to  his  competency. 
But  judgments  rendered  in  any  one  of  the  United  States,  are  not 
considered  in  the  other  States  as  foreign  judgments  in  this  sense. 
The  federal  Constitution  provides,  that  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State ;  and  it  has  been  decided  in  the  Supreme 
Court  of  the  United  States,  although  the  court  were  divided  in  opin- 
ion, that  a  judgment  rendered  in  one  State,  shall  have  full  force  and 
effect  in  every  other  State.  Whether  a  judgment  rendered  in  one 
State  have  full  force  and  effect  in  every  other,  it  is  not  necessary  to 
decide  in  the  present  case  ;  for,  if  full  faith  and  credit  be  given  to  the 
record,  the  fact  of  conviction  is  established,  and  the  incompetency  of 
the  witness  follows  as  a  consequence,  but  makes  no  part  of  the  sen- 
tence. It  is  also  declared  in  the  Constitution,  that  each  State  has 
jurisdiction  over  all  offences  committed  against  and  within  that  par- 
ticular State.  Since  then  the  record  of  conviction  in  one  State  is 
evidence  in  every  other  State  of  the  stibject-matter  of  the  conviction ; 
the  jurisdiction  of  the  court,  and  the  nature  of  the  offence,  will  be 
apparent  from  the  record  itself.     For  the  offence,  committed  in  that 
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particular  State,  being  the  subject-matter  of  the  conviction,  no  other 
State  could  have  jurisdiction  of  it ;  and  the  nature  of  the  offence  will 
determine  the  legal  incapacity  of  the  witness. 

A  further  argument' is  derived  from  the  relation,  which  the  state 
governments  and  that  of  the  nation  bear  to  each  other.  They  may 
be  considered  in  the  light  of  kindred  systems,  and  as  parts  of  one 
whole.  In  some  cases,  the  state  courts  have  concurrent  jurisdiction 
with  the  national ;  and  in  all  cases,  where  the  rights  of  citizens  of 
different  States  are  to  be  tried,  the  ultimate  decision  may  be  had  in 
the  national  court.  If  the  principle  contended  for  on  the  part  of  the 
prosecution  be  established,  it  will  follow  that'  a  witness,  who  is  ren- 
dered incompetent  in  a  state  court,  may  be  permitted  to  testify, 
when  the  rights  of  the  same  parties  are  tried  in  the  federal  court ; 
and  a  person  convicted  of  an  infamous  crime  in  the  highest  court  of 
the  nation,  and  rendered  incompetent  to  testify  in  that  court,  may 
nevertheless,  be  admitted  as  a  competent  witness  in  the  state  courts. 
Principles  of  policy,  therefore,  come  in  aid  of  the  general  rule,  and 
seem  to  require  that  a  person  who  has  been  convicted  of  a  crime  in 
one  State,  which  renders  him  an  incompetent  witness  there,  should 
not  be  permitted  to  testify  in  a  court  of  justice  in  another  State. 

It  has  been  contended  by  the  counsel  for  the  government,  that  the 
future  discovery  of  evidence  of  this  nature  is  not  a  sufficient  cause 
for  a  new  trial ;  and  the  case  of  The  Commonwealth  v.  Waite  has 
been  cited  in  support  of  the  position.  Upon  examining  that  case  il^i 
will  be  found  that  the  facts  subsequently  discovered  were  of  a  nature 
to  affect  the  credibility,  and  not  the  competency  of  the  witness.  It 
can  therefore  have  no  application  to  the  present  case,  if  the  view 
which  has  been  taken  of  it  be  correct.  The  argument  is,  that  Stod- 
dard, by  his  conviction  in  New  York,  was  rendered  an  incompetent 
witness ;  and,  as  the  fact  of  conviction  was  not  known  at  the  trial, 
nor  could  be  drawn  from  him  on  the  stand,  the  not  producing  the 
record  ought  not  to  prejudice  the  prisoner,  whose  life  was  put  in 
jeopardy.  Nor  could  the  pardon  of  the  executive  of  this  State  re- 
store his  competency  as  a  witness.  By  the  Constitution  of  this  State 
thd  power  of  pardoning  all  offences  is  given  to  the  governor  and 
council ;  which  evidently  means  all  offences  committed  against  and 
within  this  Commonwealth.  The  State  of  New  York  has  jurisdic- 
tion of  all  offences  committed  against  and  within  that  State ;  and 
the  power  of  pardoning  all  such  offences  belongs  to  the  sovereignty 
of  that  State,  and  cannot  be  exercised  by  the  authority  of  another 
State.  It  is  not  pretended,  on  the  part  of  government,  that  a  pardon 
has  been  obtained  from  the  proper  authority  of  New  York.  The  in- 
competency of  Stoddard,  then,  still  exists  ;  and,  it  is  confidently  be- 
lieved, is  a  just  cause  for  a  new  trial. 
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The  indictment  was  continued  to  the  present  term,  for  the  consid- 
eration of  the  motion  ;  and  now  the  opinion  of  the  court  was  deliv- 
ered by 

Parker,  C.  J.  The  prisoner,  having  been  convicted  by  the  verdict 
of  a  jury  of  the  crime  of  murder,  at  the  last  term  of  the  court,  moved 
for  a  new  trial;  because,  as  alleged  in  his  motion,  one  Sylvester 
Stoddard,  who  had  been  sworn  as  a  witness  on  the  part  of  govern- 
ment, and  who  had  testified  to  the  jury,  had  been  convicted  of  the 
crime  of  larceny,  in  a  court  having  jurisdiction  of  the  offence,  within 
the  State  of  New  York,  whereby,  as  is  alleged,  he  was  rendered  in- 
famous, and  for  that  reason  his  testimony  could  not  be  received  in  a 
court  of  justice  in  this  Commonwealth.  A  copy  of  the  record  of 
that  conviction  has  been  produced  in  support  of  the  motion ;  and 
sufficient  evidence  has  been  given,  to  satisfy  the  court,  for  the  pur- 
pose of  sustaining  this  motion,  that  the  Sylvester  Stoddard,  who  was 
sworn  and  examined  on  the  trial  of  the  prisoner,  was  the  subject  of 
that  conviction.  It  appeared  also,  that  judgment  was  rendered  upon 
that  conviction,  and  was  executed  upon  the  convict,  within  the  pub- 
lic prison  of  the  State  of  New  York. 

It  has  been  argued  by  the  Attorney  and  Solicitor-General,  that  by 
law  a  new  trial  cannot  be  granted  of  a  capital  felony ;  and  it  appears 
by  the  English  text  books,  and  by  several  decisions  cited  in  support 
of  the  position,  that  in  cases  of  felony,,  a  new  trial  is  not  usually 
allowed  by  the  courts  of  that  country.  But  whatever  reasons  may 
exist  in  that  country  for  this  practice,  we  are  unable  to  discern  any 
sufficient  ground  for  adopting  it  here. 

That  a  prisoner  who  has  been  tried  for  a  felony  and  acquitted,' 
should  not  be  subjected  to  a  second  trial  for  the  same  offence,  seems 
consistent  with  the  humane  principles  of  the  common  law,  in  rela- 
tion to  those  whose  lives  have  been  once  put  in  jeopardy.  But  the 
same  humane  principles  would  appear  to  require,  that  after  a  convic- 
tion a  prisoner  should  be  indulged  with  another  opportunity  to  save 
his  life,  if  any  thing  had  occurred,  upon  the  trial  which  rendered 
doubtful  the  justice  or  legalitf  of  his  conviction.  Nemo  bis  debet 
vexari,  pro  und  et  eddem  causd  is  a  maxim  of  justice,  as  well  as  of 
humanity,  and  was  established  for  the  protection  of  the  subject, 
against  the  oppressions  of  government.  But  it  does  not  seem  a  legit- 
imate consequence  of  this  maxim,  that  one,  who  has  been  illegally 
convicted,  should  be  prevented  from  having  a  second  inquiry  into  his 
offence,  that  he  may  be  acquitted  if  the  law  and  the  evidence  will 
justify  an  acquittal.  It  is  true  that  in  England  the  utmost  caution 
is  used  on  capital  trials,  in  favor  of  life;  and  if  an  irregularity  mate- 
rially affecting  the  trial,  occurs  to  the  injury  of  the  accused,  the  court 
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usually  represents  such  matter  to  the  crown  ;  and  a  pardon  is  gener- 
ally granted.     But  it  is.  the  right  of  every  subject  of  that  country,  and 
of  every  citizen  of  this,  to  have  a  fair  and  legal  trial  before  his  peers, 
the  jury,  and  it  is  hardly  consistent  with  that  right  that  it  should  be 
left  to  the  will  or  discretion  of  the  judge,  whether  a  representation  of 
an  actual  irregularity  shall  be  made  to  the  pardoning  power  ;  or  to 
the  discretion  of  the  latter,  whether  that  power  shall  be  exercised 
in  favor  of  a  person  unlawfully  convicted.     Where  the  error  appears 
of  record,  in  either  country,  the  court  will  arrest  the  judgment  after  a 
verdict  of  guilty  ;  and  the  party  may  be  again  indicted  and  tried  for 
the  same  offence.     If  the  error  does  not  appear  of  record,  but  arises 
from  inadvertency  of  the  judge,  in  rejecting  or  admitting  evidence,  or 
from  misbehavior  of  the  jury,  or  other  cause  which  would  be  good 
ground  for  a  new  trial  in  civil  actions  or  misdemeanors,  justice  and 
consistency  of  principle  would  seem  to  demand  that  the  person  con- 
victed should,  upon  his  own  motion,  have  ^mother  trial,  instead  of  be- 
ing obliged  to  rely  upon  the  disposition  of  the  court  to  recomtaend  a 
pardon,  or  of  the  executive  power  to  grant  it.     It  is  not  enough  that 
the  life  of  the  accused  will  generally  be  safe  in  the  hands  of  such 
highly  responsible  public  agents.    The  right  of  the  subject  to  be  tried 
by  his  peers,  according  to  the  forms  as  well  as  principles  of  law,  is 
the  only  certain  security,  that  at  all  limes  and  under  all  circumstances, ' 
that  protection,  which  the  Constitution,  extends  to  all,  will  be  effect- 
ually enjoyed.     Nor  is  it  for  the  public  safety  and  interest  that  new 
trials  should  be  refused  in  such  cases.     For  it  must  be  obvious  that 
in   most  cases   of  irregularity,  which  would  be  a  good  cause  for 
another  trial,  if  in  the  power  of  the  court  to  grant  it ;  a  pardon,  upon 
the  representation  of  the  court,  would  be  thought  to  follow  of  course; 
and  thus,  in  many  cases,  public  justice  might  be  prevented  on  account 
of  defect  in  Torm,  or  some  irregularity  not  affecting  the  merits  of  the 
case,  which  mischief  might  be  avoided  by  another  trial. 

For  these  reasons  we  think  there  is  a  power  in  this  court  to  grant 
a  new  trial,  on  the  motion  of  one  convicted  of  a  capital  offence,  suf- 
ficient cause  being  shown  therefor,  notwithstanding  the  English 
courts  are  supposed  not  to  exercise  sflch  authority ;  and  if  this  opin- 
ion needs  support,  the  case  of  John  Fries,  who,  after  conviction  of 
treason,  was  tried  a  second  time;  and  the  case  in  South  Carolina, 
cited  at  the  bar  from  Bay's  Reports,,  are  sufficient  for  this  purpose. 
In  the  case  of  The  United  Slates  v.  Fries,  Mr.  Rawle,  the  district 
attorney,  admitted  the  power  of  the  court  to  grant  a  new  trial,  and 
argued  only  against  the  propriety  of  exercising  the  power  in  that 
case.  Judge  Iredell  expressly  admitted  the  power;  and  Judge  Peters, 
who  was  against  a  new  trial,  although  he  yielded  to  the  circuit  judge, 
did  not  deny  the  authority  of  the  court  to  grant^it.     In  a  late  case 
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also  in  New  York,  The  People  v.  Goodwin,  which  was  a  case  of 
felony,  it  was  decided  that  the  cause  might  be  taken  from  the  jury, 
and  a  new  trial  ordered. 

Assuming,  then,  that  this  court  has  the  poiver  to  grant  a  new  trial 
in  cases  like  the  one  before  us,  we  are  to  inquire  whether  the  facts, 
upon  which  the  present  motion  is  founded,  are  of  a  nature  to  require 
the  exercise  of  that  power ;  and  if  not,  whether  in  the  discretion  of 
the  court  it  ought  now  to  be  exercised.     If  illegal  testimony  was  ad- 
mitted against  the  prisoner  on  his  trial,  after  objection  by  his  counsel, 
it  would  be  a  cause  without  any  doubt.     For  although  the  opinion 
of  a  majority  of  the  court,  sitting  in  a  capital  trial,  is  final  and  con- 
clusive, yet  it  is  their  duty  to  revise  such  opinions  as  they  may  have 
opportunity,  and  if  any  of  them,  materially  affecting  the  cause,  should 
appear  to  have  been  erroneous,  for  want  of  time  and  means  of  infor- 
mation in  the  course  of  the  trial,  it  would  also  be  their  duty,  either  to 
_  certify  the  fact  to  the  executive,  or  to  grant  a  new  trial  if  the  prisoner 
should  request  it,  in  order  that  the  error  might  be  corrected.     The 
latter  course  would  be  the  most  proper,  for,  as  the  court  can  exercise 
no  control  over  the  executive,  whatever  confidenee  they  might  feel  in 
that  department^  they  would  be  unwilling  to  commit  to  other  hands, 
in  a  case  affecting  life,  an  error  committed  by  themselves,  or  by  others 
concerned  in  the  trial,  the  regularity  of  which  they  are  bound  to  en- 
force.    The  supposed  error  in  this  trial  is,  that  one  of  the  witnesses 
on  behalf  of  the  government  stood  convicted  of  an  infamous  crime, 
of  which  he  had  not  been  pardoned,  and  that  thereby  he  was  rendered 
incompetent  as  a  witness.     Waiving  for  the  present  the  effect  of  this 
conviction,  as  having  taken  place  under  another  jurisdiction,  we  will 
inquire  whether,  supposing  the  conviction  to   have  taken  place  in 
any  of  the  courts  of  this  Commonwealth,  having  jurisdiction  of  the 
offence,  or  even  in  this  court,  it  would  be  a  sufficient  ground  to  en- 
title the  prisoner,  as  matter  of  right  to  a  new  trial.     The  objection 
was  not  made  at  the  trial.     It  could  not  have  been  made  at  that 
time ;  for  the  fact  was  probably  not  then  known  to  the  prisoner,  cer- 
tainly not  to  his  counsel.     It  is  very  clear  that  the  conviction  of  an 
infamous  crime,  and  judgment  pursuant  to  it,  destroys  the  competency 
of  the  party  as  a  witness.     But  it  is  equally  clear,  that  whenever 
that  objection  is  made  to  a  witness,  it  must  be  supported  by  the  rec- 
ord of  the  conviction  and  judgment.     These  must  be  produced  and 
offered  when  the  witness  is  about  to  be  sworn,  or  at  furthest  in  the 
course  of  the  trial.  ^  If  that  opportunity  is  omitted,  it  is  no  legal 
cause  for  setting  aside  a  verdict,  that  such  witness  has  testified  in 
the  cause.     All  the  books  which  treat  of  this  subject,  are  positive 
and  express  in  the  declaration,  that  the  party  objecting  must  be  pre- 
pared with  the  record ;  and  as  some  of  them  express  it,  come  with  it 
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in  his  hand,  or  he  shall  not  be  heard  againsb  the  competency  of  the 
witness.  This  rule  is  strict,  and  it  ought  to  be  so  ;  for  if  any  thing 
short  of  a  record  should  be  admitted  to  impeach  the  competency  of  a 
witness,  it  would  be  easy  for  parties  accused  to  protect  themselves 
from  punishment  ;  and  it  would  be,  in  most  cases,  impossible  for  the 
witness  attacked,  without  previous  notice,  to  defend  his  reputation. 
Not  only  must  infamy  be  proved  by  record,  but  the  objection  shall 
not  be  heard  without  a  record.  For  otherwise  the  witness  might  be 
disqualified  without  cause ;  and  no  man  ought  to  be  allowed  to 
charge  another  with  an  infamous  crime,  and  thereby  deprive  him  of 
his  standing  in  court  as  a  witness,  without  being  ready  to  support 
the  charge  by  evidence  which  cannot  be  impugned.  If  the  suspected 
witness  may  himself  be  inquired  of,  whether  he  has  been  convicted, 
or  if  other  evidence  than  the  record  may  be  given,  it  is  only  to  affect 
his  credibility,  and  he  may  contradict  the  evidence  by  testimony  in 
favor  of  his  character. 

It  being  the  rule  then,  that  objections  to  thfe  competency  of  a  witness, 
founded  on  conviction  of  crime,  mUst  be  made  at  the  trial,  and  when 
the  witness  is  oflered  to  be  sworn ;  it  follows  that,  because  a  witness 
was  sworn  in  the  cause,  who  is  since  found  to  have  been  so  convicted, 
the  trial  was  not  for  that  cause  erroneous  or  irregular;  and  a  new  trial 
on  that  account,  cannot  be  demanded  as  a  right.  Whether  this  fact 
furnishes  a  sufficient  ground  for  the  discretion  of  the  court  to  grant  a 
new  trial,  depends  upon  other  circumstances,  which  will  hereafter  ^e 
stated.  The  trial  cannot  be  impeached  because  a  witness,  against 
whom  there  was  no  legal  objection  at  the  time,  is  afterwards  discov- 
ered to  have  been  liable  to  an  exception,  which,  if  known,  would 
have  excluded  his  testimony.  It. is  a  rule  in  civil  as  well  as  criminal 
actions,  that  objections  to  witnesses,  on  the  ground  of  interest  or  in- 
famy, must  be  made  at  the  trial,  and  it  is  necessary  that  it  should  be 
so  established,  for  otherwise  there  would  be  no  termination  to  suits. 
Parties,  knowing  the  facts  which  constitute  objections,  would  con- 
ceal them  until  the  trial  was  over,  for  the  very  purpose  of  having  two 
chances  of  success  ;  and  it  would  seldom  be  known  that  they  had 
concealed  their  knowledge.  It  must,  therefore,  insteadi  of  being  a 
matter  of  right  to  have  a  new  trial  for  such  cause,  be  discretionary 
with  the  court  to  grant  or  refuse  it,  according  to  the  circumstances 
of  the  case,  and  the  purposes  of  substantial  justice.  It  being  then  a 
question  to  be  decided  by  the  discretion  of  the  court,  whether  a  new 
trial  shall  be  granted,  it  is  necessary  to  take  into  view  all  the  circum- 
stances of  the  case,  with  as  favorable  a  disposition  to  the  prisoner  as 
may  be  consistent  with  our  duty  to  the  public,  and  a  due  regard  to 
sound  principles  of  justice. 

We  are  then  first  to  consider  whether,  if  a  new  trial  should  be 
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granted,  it  is  certain  the  prisoner  could  avail  himself  of  the  convic- 
tion of  Stoddard,  so  as  to  destroy  his  competency  as  a  witness.  We 
are  by  no  means  satisfied  that  such  would  be  the  necessary  legal 
effect,  in  the  courts  of  this  Commonwealth,  of  such  a  conviction  in 
another  State. 

If  New  York  is  to  be  considered  on  the  footing  of  a  foreign  State, 
the  difficulty  of  giving  such  effect  to  a  conviction  seems  insuperable. 
The  objection  to  the  witness,  on  account  of  infamy,  must  be  sup- 
ported by  a  record  of  the  judgment.  What  is  a  record  of  a  foreign 
State,  and  how  it  shall  be  authenticated,  are  questions  of  delicacy 
and  difficulty,  which  ii!|j|vould  be  almost  impossible  to  settle  in  the 
course  of  a  trial,  which  must  always  proceed  with  as  little  interrup- 
tion and  delay  as  possible.  Whether  the  facts,  which  would  be  here 
deemed  an  infamous  crime,  are  the  same  which  constitute  the  like 
offence,  in  the  country  from  which  the  record  comes,  the  court  would 
have  no  means  of  knowing  with  certainty.  The  crime  of  treason  is 
known  to  be  different  in  different  countries ;  what  is  felony  also  in 
one  country,  may  not  be  felony  in  another ;  and  it  is  competent  to  the 
legislature  of  every  nation  to  attach  disabilities  to  the  commission  of 
offences,  which  by  the  laws  of  other  nations  may  be  wholly  without 
such  consequences.  Thus  one  State  may  enact  that  the  detention 
of  another's  property,  after  demand  by  the  owner,  shall  be  -deemed 
and  taken  to  be  larceny,  and  punished  as  such  ;  and  that  a  general 
description  of  the  offence,  in  the  indictment,  should  be  sufficient ;  so 
that  a  foreign  court  could  never  know,  by  inspection  of  a  copy  of  a 
record,  vyhat  were  the  ingredients  of  the  crinie  which  had  been  pun- 
ished. So  also  the  nonpayment  of  a  debt  may  be  branded  with  in- 
famy by  the  laws  of  any  country,  and  designated  by  some  term, 
usually  denoting  the  crimen  falsi ;  and  this  class  of  crimes  may  be 
enlarged,  so  as  to  comprehend  transactions  which  in  other  countries 
are  considered  venial,  or  at  least  not  criminal.  If  the  common  law 
were  unchangeable,  the  courts  of  countries  which  adopt  it  as  part  of 
their  code,  might  know  with  certainty  the  nature  and  character  of 
crimes;  but  while  every  country  has  its  legislature,  which  has  a  right 
to  alter  or  jepeal  the  common  law,  such  certainty  cannot  be  attained- 
Treason,  by  the  common  law,  renders  the  convict  infamous ;  but 
many  acts  are  made  treason  by  positive  enactm'fents  in  one  country, 
which  would  not  be  so  in  another.  The  infamy,  therefore,  conse- 
quent upon  treason,  ought  not  to  pass  beyond  the  country  in  which 
the  crime  is  committed. 

Another  objection  to  receiving  such  evidence  for  such  a  purpose  is, 
that  a  person  who  may  have  left  his  native  country  convicted  of 
crime,  however  long  he  may  have  lived  in  his  adopted  country,  and 
whatever  reputation  he  may  have  acquired  by  a  course  of  upright 
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and  honorable  conduct,  has  no  means  of  being  restored  to  credit. 
For  the  pardoning  power  of  the  country,  where  he  resides,  cannot 
reach  an  offence  committed  without  its  jurisdiction.  And  thus  it 
may  happen,  that  a  naturalized  citizen,  who,  by  his  virtue  and 
talents,  and  a  long  course  of  irreproachable  conduct,  may  have  ob- 
tained the  confidence  of  his  fellow-citizens,  and  even  their  suffrages 
for  the  most  important  offices,  may  be  rnet  in  a  court  of  justice  by 
some  obsolete  record  of  a  conviction  of  some  crime,  perhaps  merely 
political,  which  may  be  deemed  infamous  in  the  country  from  which 
he  came ;  and  can  have  no  power  of  effacing  the  stain,  without  solic- 
iting a  pardon,  where  he  may  be  wholly  fc^ott'en,  and  where  there 
can  be  no  Evidence  of  such  a  change  of  life  and  manners  as  would 
entitle  him  to  the  clemency  of  the  offended  power.  It  is  these  diffi- 
culties, with  others  which  might  be  mentioned,  which  justify  the 
principle  that  appears  to  be  adopted  by  the  English  courts,  and  which 
we  are  disposed  to  think  is  a  maxim  of  general  law,  recognized  by 
all  nations,  viz:  "  That  the  penal  laws  of  a  country  do  not  reach  in 
their  effects  beyond  the  jurisdiction  where  they  are  established."  It 
is  so  laid  down  by  an  eminent  judge  in  the  case  of  Folliott  v.  Ogden, 
1  H.  Black.  131,  and  in  a  treatise  of  public  law  by  Martens  the  same 
principle  is  advanced  in  more  extensive  and  unlimited  terms.  In  the 
24th  section  of  his  work,  he  says,  "  The  criminal  power  being  con- 
fined to  the  territory,  no  act  of  its  authority  can  be  exercised  in 
foreign  countries  without  violating  their  rights."  In  the- 25th  sectioty 
he  says :  "  By  the  same  principles,  a  sentence,  which  attacks  the 
honor,  rights  or  property  of  a  criminal,  cannot  extend  beyond  the 
limits  of  the  territory  of  the  sovereign  who  pronounced  it.  So  that 
he  who  has  been  declared  infamous  in  one  country,  is  infamous  in  a 
foreign  country  in  fact,  but  not  in  law;"  which  terms  the  author 
probably  uses  in  allusion  to  the  civil  law,  resembling  in  some  degree 
our  distinction  between  competency  and  credibility.  By  infamia 
juris  is  meant  infamy  established  by  law,  as  the  consequence  of 
crime ;  infamia  facti  is  where  the  party  is  supposed  to  be  guilty  of 
such  crime,  but  it  has  not  been  judicially  proved.  "  And  the  confis- 
cation of  his  property  cannot  affect  his  property  situated  in  a  foreign 
country.  To  deprive  him  of  his  honor  and  property  judicially  there 
also,  would  be  to  punish  him  a  second  time  for  the  offence."  To  re- 
fuse a  man  the  right  to  be  a  witness,  on  account  of  a  conviction  in 
another  country,  would  be  to  suffer  that  conviction  to  have  force  here, 
and  in  some  measure  to  carry  it  into  execution. 

If  it  be  said  that  it  will  be  dangerous  to  the  lives  and  reputations 
of  the  citizens  that  foreigners,  who  have  been  rendered  infamous 
abroad,  should  be  admitted  to  testify  against  them ;  the  answer  is, 
that  their  former  condition  and  character  may  be  made  known  to  the 
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jury  to  enable  them  to  judge  of  their  credibility,  and  this  without 
depriving  them  of  any  valuable  personal  right  by  reason  of  their  con- 
viction abroad.  Their  right  to  stand  in  court  as  probi  et  legales 
homines  is  sustained,  but  as  all  other  men,  the  value  of  the  testimony 
is  to  be  estimated  by  their  general  reputation,  and  even'  by  the 
proof  of  particular  facts  showing  a  conviction  and  puniKiment  for 
crime,  and  the  effect  of  such  proof  may  be  always  rebutted  by  evi- 
dence of  good  conduct,  a  virtuous  life,  &c. 

Infamy  is  in  truth  part  of  the  punishment  of  the  crimen  falsi, 
although  not  expressed  in  the  sentence ;  and  it  creates  a  disability 
to  testify,  just  as  excommunication  in  a  spiritual  court  does,  to  sue 
in  the  courts  of  common  law.  To  hold  a  person  incompetent,  on 
account  of  such  a  conviction,  is  to  give  effect  to  the  conviction  and 
to  enforce  the  punishment,  and  thus  the  penal  laws  of  one  country 
would  reach  into  others,  contrary  to  the  principle  above  stated.  It 
would  seem  to  be  consistent  with  sound  principles  also,  that  wherever 
there  is  a  crime  or  punishment  remaining  in  force,  there  should  be  a 
power  of  pardon  ;  but  the  act  of  pardon  cannot  operate  upon  an  of- 
fence committed  under  another  jurisdiction,  nor  can  it  extend  beyond 
the  jurisdiction  of  the  offended  sovereign.  So  that  one  who  has 
once  exposed  himself  to  a  punishment  which  renders  him  infamous 
in  the  country  where  the  offence  was  committed,  must  be  perpetually 
stigmatized,  if  he  remove  into  another  country.  This  is  sufficient  to 
show  the  reasonableness  of  limiting  the  penal  effects  of  crime  to 
the  country  whose  laws  have  been  violated.  We  do  not  find,  after 
a  careful  examination,  as  well  by  the  counsel  for  the  prisoners  as  by 
ourselves,  that  the  question  before  us  has  arisen  in  the  English 
courts,  or  in  those  of  any  of  the  United  States.  All  the  cases  in  the 
English  books,  in  which  objections  were  made  to  the  competency  of 
witnesses  on  the  ground  of  infamy,  seem  very  clearly  to  have  been 
cases  of  conviction  in  some  of  their  own  courts.  Indeed  the  strict- 
ness of  the  rule,  under  which  such  evidence  is  admitted,  seems  almost 
necessarily  to  exclude  convictions  in  any  foreign  court.  The  objector 
must  have  the  record  in  his  hands,  and  must  show  not  only  a 
conviction  but  a  judgment  thereon.  We  think  the  silence  of  the 
English  books  on  this  subject,  even  among  the  multitude  of  treatises 
on  evidence,  which  have  lately  issued  from  the  press,  furnishes  strong 
reasons  to  believe  that  objections  of  this  nature,  if  heard  at  all,  only 
go  to  the  credibility  of  witnesses. 

The  only  book  we  have  seen  which  intimates  a  different  doctrine, 
is  one  upon  the  principles  of  evidence,  by  a  Mr.  Glassford  of  Scotland, 
referred  to  in  the  argument  for  the  prisoner,  a  respectable  writer,  but 
hitherto  unkrlpwn  to  the  courts  of  law  in  this  country.  Speaking  of 
incompetency  by  reason  of  infamy,  he  inquires  into  the  proof  neces- 
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sary  to  establish  the  fact,  and  supposes  that  an  exemplification  of  a  rec- 
ord from  England  or  Ireland  would  be  received  as  proof  in  Scotland. 
How  far  the  peculiar  organization  of  the  Scolch  courts,  and  the  sys- 
tem of  rules  by  which  they  are  governed,  may  have  had  an  effect  on 
their  law  of  evidence,  we  cannot  know ;  nor  whether  the  circum- 
stance th^the  three  countries  are  under  one  sovereign  and  one  legis- 
lative power,  may  not  have  had  its  effects.  The  examples  produced 
by  the  writer,  are  from  England  and  Ireland  only  ;  and  from  this  it 
would  seem  that  his  doctrine  would  not  apply  to  the  records  of  a 
country  strictly  foreign.  Indeed,  such  records  cannot  properly  be 
exemplified ;  but  must  be  proved  by  testimony,  as  other  facts  are 
proved. 

But  it  has  been  argued  by  the  counsel  for  the  prisoner,  that  al- 
though a  conviction  in  a  court  of  a  country  strictly  foreign  should  not 
be  held  to  take  away  the  competency  of  a  witness,  yet  that  such  is 
the  relation  of  the  several  States  which  compose  the  American  Union 
with  each  other,  that  the  same  law  ought  not  to  prevail  here,  as  the 
States  are  not  in  fact  foreign  to  each  other.  If  this  position  is  true, 
it  must  result  from  the  Constitution  of  the  United  States  only ;  for 
without  that,  the  several  States  were  entirely  independent  of  each 
other,  and  as  completely  foreign  one  to  the  other,  except  so  far  as 
temporary  confederacies  may  have  united  them,  as  any  separate 
European  governments.  Whatever  change  exists  in  this  relation, 
must  be  sought  for  in  the  Constitution  of  the  United  States,  and  the 
laws  of  Congress  made  "pursuant  thereto.  The  provision  of  that 
Constitution  is,  that  "  full  faith  and  credit  shall  be  given  in  each 
State,  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State,  and  that  Congress  may,  by  general  laws,  prescribe  the 
manner,  in  which  such  acts,  records  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  By  this  provision,  separate  from  any  act  of 
Congress  pursuant  to  the  authority  therein  given  to  that  body,  nothing 
more  is  established  than  that  public  acts,  records  and  judicial  pro- 
ceedings, when  duly  authenticated  in  the  manner  which  Congress 
should  afterwards  prescribe,  should  be  received  as  conclusive  evidence 
of  the  facts  they  were  intended  to  establish  in  all  the  courts  of  the 
Union,  leaving  to  those  courts  the  power  of  giving  such  effect  to 
records  so  authenticated  as  the  laws  by  which  they  were  governed 
should  require ;  and  this  effect  might  be  different  in  different  States, 
according  as  their  own  local  rules,  or  the  principles  of  the  common 
law  should  prevail  with  them.  But  it  was  desirable  that  uniformity 
upon  so  important  a  subject  should  exist,  and  therefore  the  power 
was  given  to  Congress  to  declare,  by  general  laws,  the  effect  of  such 
records.  * 

The  Act  of  Congress  which  was  passed  soon  after  the  organization 
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of  the  government  under  the  Constitution,  viz.,  in  the  year  1790,  in 
execution  of  this  power,  unhappily  is  not  expressed  in  such  terms, 
as  to  remove  all  doubt,  as  to  the  effect  of  judgments  in  States,  other 
than  those  in  which  they  were  rendered.  This  act,  after  providing 
the  manner  in  which  records  shall  be  authenticated,  declares  that 
they  shall  have  the  same  faith  and  credit  given  to  them,  in  every 
court  within  the  United  States,  as  they  have,  by  law  or  usage,  in 
the  courts  of  the  State,  from  whence  the  said  records  shall  be  taken. 
If  there  is  any  difference  between  the  faith  and  credit  given  to  a 
record  of  a  judgment,  and  the  effect  of  such  judgment ;  it  would  not 
seem  that  Congress,  by  this  act,  had  done  any  thing  more  than  was 
previously  provided  in  the  Constitution,  except  as  to  the  mode  of 
authentication.  For  by  the  Constitution  itself  full  faith  and  credit 
must  be  given  ;  and  that  could  not  be,  unless  it  had  the  same  faith 
and  credit  in  another  State,  which  it  would  have  in  the  State  from 
whence  it  was  taken.  That  there  is  an  essential  difference  between 
faith  and  credit,  and  effect,  would  seem  to  follow  from  the  different 
application  of  the  terms,  as  used  in  the  Constitution.  That  instru- 
ment itself  establishes  the  faith  and  credit  of  records ;  but  their 
effect  is  left  unprovided  for,  except  in  the  power  given  to  Congress  to 
legislate  on  the  subject.  Courts  in  the  different  States,  and  judges 
in  the  same  State,  have  varied  in  their  construction  of  the  Constitu- 
tion, and  of  the  act  of  Congress  upon  this  subject ;  some  holding  that 
the  effect,  by  which  they  mean  the  legal  import  and  obligation  of 
judgments  of  another  State,  is  still  left  open  to  be  decided  by  the 
common  law ;  others  that  the  terms  "  faith  and  credit,"  as  used  in 
the  act  of  Congress,  mean  the  same  thing  as  the  term  "effect,"  and 
that  this  effect  being  the  same  in  the  State  where  they  are  used,  as 
injhe  State  from  whence  they  come,  they  are  in  all  respects  like 
domestic  judgments,  as  to  their  conclusiveness  against  the  party  who 
is  the  subject  of  them. 

In  this  Commonwealth  the  construction  of  the  Constitution,  and 
of  the  act  of  Congress,  must  be  considered  as  definitively  settled  in 
the  case  of  Bissell  v.  Briggs,  9  Mass.  Uep.  462.  The  decision^  in 
that  case  is,  that  judgments  rendered  in  other  States  are  not  merely 
foreign  judgments,  liable  to  inquiry  into,  their  merits,  being  only 
prima  facie  evidence  of  debt;  nor  entirely  domestic,  so  as  to  preclude 
any  inquiry  into  the  jurisdiction  of  the  courts  in  which  they  are  ren- 
dered, but  that  if  the  court  had  jurisdiction,  they  are  to  all  intents  and 
purposes  as  effectual  and  uncontrollable  as  judgments  rendered  in  our 
own  courts.  It  would  seem  by  the  opinion  of  Chief  Justice  Parsons 
delivered  in  that  case,  that  the  jurisdiction  of  the  court  may  be  in- 
quired into  as  a  matter  of  fact,  on  a  plea  of  nil  debet ;  and  that,  if 
41* 
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the  want  of  jurisdiction  should  be  established  by  the  defendant,  he 
will  prevail  on  that  issue. 

The  Supreme  Court  of  the  United  States  have  carried  the  sanctity 
of  judgments  still  further,  having  in  the  two  cases  of  Miles  v.  Durfee, 
7  Cranch,  481,  and  Hampden  v.  McConnel,  3  Wheaton,  234,  decided 
that  nil  debet  is  not  a  good  plea  to  an  action  upon  a  judgment  of 
another  State  ;  and  indeed  that  no  plea  would  be  good,  except  such 
as  would  be  allowed  in  the  courts  of  the  State,  in  which  the  judgment 
was  rendered,  thus  establishing  an  identity  in  operation  and  effect 
between  judgments  rendered  in  the  courts  of  the  same  State  and  in 
those  of  other  States.  Over  a  question  of  this  nature,  the  construc- 
tion of  the  constitution  and  laws  of  the  United  States,  that  court 
has  the  final  and  conclusive  authority,  so  that  their  decision  must  be 
taken  to  be  the  law  of  the  land.  There  can  be  therefore,  while  these' 
decisions  stand,  no  further  doubt  as  to  the  effect  of  the  judgments  of 
the  courts  of  one  State  in  those  of  another. 

Then  comes  the  question  of  the  application  of  this  principle  to  the 
case  now  before  us.  Does  the  conviction  of  an  infamous  offence, 
proved  by  the  copy  of  a  record  of  a  court  of  competent  authority  in 
the  State  of  New  York,  render  the  subject  of  such  conviction  incom- 
petent as  a  witness  in  the  courts  of  this  State  ?  —  We  do  not  think 
that  this  follows  from  any  principles  yet  established;  for  there  is  a 
manifest  distinction  between  the  judgments  of  another  State  in  civil 
actions  affecting  property  only,  and  judgments  on  criminal  prosecu- 
tions, and  there  is  reason  to  believe  that  the  provision  in  the  Consti-* 
tution  had  respect  to  the  former  only.  It  must  be  supposed  that 
when  the  people  declared  in  the  Constitution,  that  full  faith  and  credit 
should  be  given  to  the  judgments  of  each  State  respectively,  they 
mu,st  have  intended  suph  judgments,  as  could  by  the  aid  of  courts  of 
States,  other  than  those  in  which  they  were  rendered,  be  carried  into 
execution  and  effect,  as  may  be  done  with  respect  to  judgments 
in  all  civil  actions.  But  it  is  manifest  that  a  judgment  on  a  criminal 
prosecution  cannot  be  carried  into  effect,  beyond  the  jurisdiction  of 
the  State,  within  whith  the  offence  was  committed  ;  or,  if  this  might 
be  done  by  virtue  of  any  act  of  Congress  founded  upon  such  a  con- 
struction of  the  constitutional  provision,  it  is  clear  that  such  power 
has  neyer  been  challenged ;  and  it  is  hardly  possible  to  conceive  that 
such  a  construction  will  ever  be  adopted,  so  long  as  any  portion  of 
sovereignty  remains  with  the  States.  For  the  right  and  duty  of  pun- 
ishing offences  must  necessarily  be  limited  to  the  authorities,  against 
which  the  offences  have  been  committed.  Indeed,  the  provision  in 
the  second  section  of  the  fourth  article  of  the  Constitution  of  the 
United  States  is  wholly  inconsistent  with  the  supposition  of  such  a 
power. 
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That  section  provides  that  "  a  person  charged  in  any  State  with 
treason,  felony  or  other  crinie,  who  shall  flee  from  justice,  and  be 
found  in  another.  State,  shall,  on  demand  of  the  executive  authority 
of  the  State  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
the  State  having  jurisdiction  of  the  crime."  This  is  a  perfect  recog- 
nition of  the  independent  sovereignty  of  the  States  in  regard  to 
crimes  committed  withiA  their  territory,  as  well  as  of  the  local  nature 
of  crimes  and  punishments.  If  the  faith  and  credit  to  be  given  to 
judicial  proceedings,  relates  to  criminal  as  well  as  civil  judgments; 
and  that  faith  and  credit,  according  to  the  act  of  Congress,  as  con- 
strued by  the  Supreme  Court  of  the  United  States,  means  that  the 
judgment  shall  have  the  same  effect- in  the  State  in  which  it  is  pro- 
duced, as  in  that  in  which  it  was  rendered,  it  would  follow  that  an  un- 
executed sentence  in  one  State  might  be  executed  in  another,  which 
never  was  intended.  On  the  contrary,  the  Constitution  has  merely 
made  that  obligatory  between  the  States,  which  between  nations  en- 
tirely foreign  to  each  other  was  done  from  comity,  viz.,  the  delivering 
up  of  criminals  who  have  fled  from  justice. 

I  think  this  proves  satisfactorily,  that  the  clause  in  the  Constitu- 
tion of  the  United  States,  relating  to  the  faith  and  credit  to  be  given 
to  judgments  has  no  effect  whatever  on  judgments  upon  criminal 
suits ;  and  that,  in  this  respect,  the  relation  of  the  States  to  each 
other  is  left  wholly  unaffected  by  the  Constitution. 

This  will  readily  be  admitted  in  regard  to  any  direct  effect  of  such 
judgments  upon  the  persons  of  such  fugitives  as  may  be  found  within 
our  territory.  No  one  supposes  that  they  can  be  proceeded  against 
and  punished,  either  in  their  persons  or  property,  in  virtue  of  any 
judgment  which  may  stand  against  them  in  the  State  from  which 
they  fled.  Why  then  should  they  be  collaterally  affected  by  the  con- 
sequences of  any  such  judgment  ?  A  disparagement  of  character, 
and  incompetency  to  testify,  are  a  part  of  the  punishment  of  crime, 
either  at  the  common  law  or  by  statute.  If  the  penalty  do  not  ex- 
tend beyond  the  jurisdiction  against  which  the  crime  was  committed  ; 
then  incompetency,  which  is  the  effect  and  consequence  of  crime,  and 
part  of  the  penalty,  cannot  reach  beyond  the  limits  of  the  State  whose 
laws  have  been  violated. 

It  has,  however,  been  said,  that  it  is  the  infamy  which  takes  away 
the  right  to  testify ;  and  that  the  fact  of  infamy  being  proved  by  the 
record  of  the  conviction  and  judgment  is  incontrovertibly  established, 
and  therefore  incompetency  must  follow.  '  But  if,  by  the  Constitution 
of  the  United  States,  the  faith  and  credit  to  be  given  to  a  record  of  a 
judgment  of  another  State,  has  no  relation  to  criminal  proceedings ; 
then  it  has  been  shown,  I  think,  that  such  record  cannot  be  received 
to  exclude  a  witness.     If  it  should  be  provided  by  the  laws  of  New 
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York,  that  a  person  convicted  of  bribery  at  an  election  should  be  dis- 
franchised, and  one  thus  convicted  should  remove  into  this  State, 
and  reside  here  the  term  provided  in  our  Constitution  to  make  him 
an  elector,  could  he  be  deprived  of  this  privilege  on  account  of  such 
conviction  ?  Certainly  not ;  because  the  penal  laws  of  one  State  do 
not  extend  into  any  other,  and  yet,  if  such  conviction  had  the  same 
effect  here  as  in  New  York,  such  would  be  the  consequence.  For 
the  foregoing  reasons,  and  others  which  it  would  require  too  much 
time  to  enumerate,  we  have  come  to  the  opinion  that  there  is  no  dif- 
ference in  the  effect  of  a  conviction,  in  regard  to  the  competency  of  a 
witness,  between  any  State  in  this  Union  and  any  foreign  State ; 
and  that  in  neither  case  is  the  witness  to  be  excluded  on  account  of 
such  conviction.  Whether  such  conviction  could  be  offered  to  the 
jury,  for  them  to  weigh  against  the  credit  of  the  witness,  is  a  differ- 
ent question,  which  need  not  be  decided  now,  for  we  are  all  clearly 
of  opinion,  for  the  reasons  which  will  be  now  stated,  that,  if  the  only 
effect  of  the  conviction  would  be  to  impeach  the  credibility  of  the 
witness,  it  is  no  sufficient  ground  for  a  new  trial. 

Proceeding  upon  the  ground  that  the  witness  would  have  been 
permitted  to  testify,  had  the  fact  since  discovered  been  known  and 
presented  to  the  court  at  the  time  of  the  trial ;  and  that,  if  the  law  were 
otherwise,  there  would  be  no  right  to  a  new  trial,  because  there  was 
no  error  or  irregularity  in  the  course  of  the  trial ;  it  has  come  to  a 
question  of  discretion  with  the  court,  whether  a  new  trial  shall  be 
allowed,  because  the  evidence  now  obtained  might  affect  the  credi- 
bility of  this  witness,  and  by  possibility  might  have  occasioned  doubts 
in  the  minds  of  the  jurors,  sufficient  to  have  produced  an  acquittal. 
Certainly,  cases  may  arise  when  the  exercise  of  this  power  in  the 
court  would  be  salutary  and  wise ;  but  every  case  of  discretion  must 
depend  upon  its  circumstances  and  be  judged  of  with  due  regard  to 
the  rights  of  the  public,  as  well  as  the  interest  of  the  prisoner.  In 
cases  which  affect  life,  duty  as  well  as  inclination  would  insure  the 
most  favorable  consideration  of  all  circumstances  which  might  have 
a  tendency  to  protect  innocence  from  punishment,  and  even  to  extend 
to  the  guilty  all  the  legal  advantages  of  a  trial.  But  when  there  has 
been  a  trial,  which  the  court  are  satisfied  was  fair  and  impartial,  and 
in  which  all  the  legal  rights  of  the  party  accused  were  observed,  and 
a  new  trial  is  sought  for,  the  court  are  bound  to  look  into  the  evi- 
dence upon  which  the  verdict  was  founded,  in  order  that  they  may 
ascertain  whether  the  cause  suggested  in  support  of  the  motion  is 
such  as  would  or  ought  to  produce  a  different  result  in  the  minds  of 
another  intelligent  jury.  It  is  true,  it  cannot  be  known  what  effect 
may  be  produced  upon  other  men's  minds,  by  any  specific  kind  or 
degree  of  evidence,  and  with  that,  in  the  course  of  the  trial,  the 
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court  have  no  concern ;  but  on  a  motion  to  their  discretion,  they 
must  necessarily  revise  the  evidence,  and  must  judge  for  themselves 
of  the  probable  bearing  of  the  circumstances  relied  on  to  support  the 
motion. 

Having  decided  that  to  grant  new  trials  in  capital  cases  is  within  the 
power  of  the  court ;  that  the  exercise  of  this  power,  where  there  has 
been  no  error  on  the  trial  is  discretionary  ;  if  every  suggestion  should 
be  listened  to  without  regard  to  the  merits  of  the  case,  or  the  just  bear- 
ing of  the  fact  suggested,  it  is  certain  that  the  course  of  public  justice 
would  be  much  obstructed ;  and  that  the  punishment  of  crimes 
would"  often  be  evaded.  It  is  a  power  to  be  used  sparingly  for  the 
protection  of  innocence,  not  to  screen  the  guilty.  Now,  in  the  case 
before  us,  the  only  advantage  the  prisoner  would  have  on  another 
trial,  which  he  had  not  before,  would  be  to  show  that  Stoddard, 
one  of  the  witnesses  who  testified  against  him,  was  not  deserving  of 
credit,  because  he  had  been  convicted  of  larceny  in  New  York.  If 
this  witness  had  gone  to  the  jury  wholly  unimpeached,  and  his  testi- 
mony had  been  material  and  uncorroborated,  the  case  would  be  a 
strong  one  for  the  exercise  of  the  discretion  of  the  court,  in  granting 
another  trial.  But  this  witness  was  impeached  at  the  trial  by  the 
evidence  of  two  convictions  of  larceny  within  the  Commonwealth  ' 
and  it  was  known  to  the  jury  that  he  had  but  just  left  the  public 
prison,  under  a  pardon  granted  by  the  executive,  for  the  sole  purpose 
of  rendering  him  a  competent  witness.  Surely  evidence  of  another 
conviction  of  a  similar  offence  in  another  State,  of  which  he  had  not 
been  pardoned,  would  have  added  nothing  to  the  weight  of  evidence 
against  his  credibility.  He  was  considered  as  a  degraded  person, 
both  by  the  court  and  jury  ;  and  in  the  charge  to  the  latter  by  the 
court,  they  were  expressly  told  that,  unless  they  found  his  testimony 
corroborated  by  unimpeached  witnesses,  he  ought  not  to  be  believed. 
The  same  observations  applied  to  another  witness  who  appeared 
under  similar  circumstances.  In  the  opinion  of  the  court  there  was 
sufl&cient  evidence  to  justify  the  verdict  without  the  testimony  of 
either  of  those  men.  An  insurrection  had  taken  place  among  the 
prisoners.  The  man  with  whose  murder  the  prisoner  is  charged,  was 
found  beaten  and  mangled  in  a  cruel  manner.  The  prisoner,  was 
seen,  with  many  other  convicts,  rushing  from  the  place  where  the 
murdered  man  lay,  in  pursuit  of  another  victim,  who  was  seized  by 
the  prisoner,  and  in  danger  also  of  being  murdered  had  he  not  been 
rescued  by  the  officers  of  the  prison.  The  prisoner,  and  one  other 
convict  who  was  tried  with  him,  was  armed  with  a  club  or  bar  of 
iron.  The  prisoner  uttered  expressions  indicative  of  the  deed  which 
had  been  done,  and  of  his  intentions  to  wreak  his  vengeance  upon 
others.     These  facts  were  proved  by  respectable  officers  of  the  prison, 
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and  were  uncontradicted.  Had  there  been  no  other  evidence,  any 
firm  and  intelligent  jury  would  have  found  the  prisoner  guilty.  In 
addition  to  this,  the  two  pardoned  convicts  swore  positively  to  the 
blows  having  been  given  by  the  prisoner,  which  caused  the  death  of 
the  murdered  man.  Both  these  last  witnesses  were  impeached,  as  to 
their  credibility  by  their  convictions.  Now  we  cannot  believe  that 
had  the  jury  known  of  the  conviction  of  Stoddard  in  New  York,  that 
fact  would  have  weighed  a  feather  in  estimating  his  testimony. 
Neither  can  we  believe  that  another  jury,  acting  upon  fair  principles, 
would  be  differently  affected  by  the  fact. 

Under  these  circumstances,  to  grant  a  new  trial  would  be  only  to 

prolong  the  suspense,  and  increase  the  anxiety  of  the  prisoner,  with- 

.  out  any  final  advantage  to  him  ;   and  we  do  not  feel  authorized 

to  surrender  the  principles  of  justice  to  feelings  of  compassion  or 

sympathy.  Motion  overruled. 


It  was  undoubtedly  the  ancient  com- 
mon-law rule,  that  Sr  defendant  convicted 
ot  a,  felony  could  not  for  any  cause  obtain 
a  new  trial ;  the  sole  remedy  being  to  ap- 
ply for  a  pardon,  if  for  any  cause  the  con- 
viction was  so  improper  as  to  justify  it. 
Rex  V.  Mawhey,  6  Term,  638,  Dictum  of 
Ld.  Kenyon;  Rex  v.  Inhabitants  of  Ox- 
fordshire, 13  East,  416,  note;   1   Chitty, 
Crim.  Law,  654;    2  Russell  on  Crimes, 
589.     But  in  misdemeanors  it  was  differ- 
ent.   Rex  V.  Read,  1  Levins,  9,  (1660); 
Rex  V.  Smith,  T.  Jones,  163,  (1681);  Rex 
V.  Simons,  19  How.  St.  Tr.  680,  (1754); 
Rex  V.  Mawhey,  6  Term,  619,  (1796); 
Regina  v.  Whitehouse,  18  Eng.  Law  &  Eq. 
R.105,(1853.)    Andthisis  another  reason 
why  there  should  be  a  clear  and  well-de- 
fined distinction  between  those  two  classes 
of   offences.      Although    this    distinction 
seems  firmly  grafted  into  the  English  com- 
mon law,  yet  in  America,  with  one  or  two 
exceptions,  it  has  never  been  recognized. 
It  is  true  that  in  The  People  v.  Comstock, 
8  Wendell,  549,  (1832,)  it  was  said  to  be 
"  perfectly  settled  that  in  offences  greater 
than  misdemeanors,  a  new  trial  cannot  be 
granted  on  the  merits,  even  when  the 
prisoner  has  been  convicted,"    and  the 
English    authorities    before    cited    were 
quoted  and  approved.     This  was,  how- 
ever, but  a  dictum,  as  the  application  was 
for  a  new  trial  after  acquittal.     Judge 
Story,  however,  in  1834,  threw  the  whole 


weight  of  learning,  ability  and  experience 
into  the  same  scale,  in  the  case  of  The 
United  States  v.  Gibert,   2  Sumner,   19. 
The  prisoners  had  been  convicted  of  rob- 
bery on  the  high  seas,  and  made  a  motion 
for  a  new  trial  for  divers  reasons  there 
set  forth,  and  after  a  very  elaborate  and 
critical    examination  of   the    authorities, 
English  and  American,  on  this  point,  that 
distinguished  judge  said,  "Upon  the  whole,^ 
having  given  this  subject  the  fullest  con- 
sideration, I  am,  upon  the  most  mature 
deliberation,  of  opinion   that  this   court 
does  not  possess  the  power  to  grant  a  new 
trial,  in  a  case  of  a  good  indictment,  after 
a  trial  by  a  competent  and  regular  jury, 
whether  there  be  a  verdict  of  acquittal  or 
conviction."    This  remarkable  result  was 
professedly  deduced  both  from  the  princi- 
ples of  the  common  law  and  from  that  pro- 
vision of  the  Constitution  of  the  United 
States  which  declares  that  "  no  person  shall 
be  subject,  for  the  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb."    "  If  this 
clause,"  said  that  eminent  jurist,  "  does 
not  prohibit  a  new  trial,  where  there  has 
already   been  a   regular    trial   and  ver- 
dict, then  it  is  wholly  immaterial  whether 
the  verdict  is  of  acquittal  or  conviction, 
and  the  same  party  may,  in  the  discretion 
of  the  court,  be  put  upon  his  trial,  ten,  nay, 
twenty  times,  if  the  court  should  deem 
'it  fit.    It  was,  (as  I  think,)  among  other 
things,  to  get  rid  of  the  terrible  prece- 
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dents  on  this  subject  alluded  to  by  Lord 
Hale,  and  even  acted  upon  by  him,  in  the 
reign  of  Charles  II.,  in  discharging  juries 
from  giving  verdicts  upon  frivolous  or  op- 
pressive suggestions,  that  this  great  maxim 
of  the  common  law  was  engrafted  into  the 
Constitution.  That  Constitution  has  also, 
in  another  clause,  declared  that  "  no  fact 
once  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States, 
than  according  to  the  rule  of  the  common 
law."  The  only  modes  of  making  this  re- 
examination known  to  the  common  law, 
are  by  a  writ  of  error,  and  a  new  trial, 
and  if  by  the  common  law  there  cannot 
be  a  new  trial  in  a  capital  case  after  a 
regular  trial  once  had  upon  a  good  indict- 
ment, as  seems  to  me  to  be  Qonclusively 
established  by  the  English  authorities  al- 
ready cited,  then  this  claim  also  carries  in 
its  bosom  another  virtual  prohibition.  It 
has  been  supposed  that  in  all  cases  of  con- 
viction there  may  be  ground  to  grant  a 
new  trial,  because  it  will  always  be  in 
favor  of  the  prisoner.  If  this  were  true, 
the  difficulty  would  still  remain  that  that 
•clause  of  the  Constitution  forbidding  a 
person  to  be  put  in  jeopardy,  does  not 
provide  for  a  new  trial  only  where  it  is 
favorable  to  the  prisoner.  Cases  of  con- 
viction may  readily  be  conceived,  in  which 
a  new  trial  may  be  injurious  to  the  prisoner. 
Suppose  a  man  indicted  for  murder  and 
convicted  of  manslaughter;  can  a  new 
trial  be  granted  at  all,  unless  by  putting 
him  twice  in  jeopardy  of  his  life  ?  Sup- 
pose a  robbery  of  the  mail,  charged  in  the 
indictment  with  being  effected  by  wound- 
ing the  carrier,  or  putting  his  life  in 
jeopardy  (which  is  a  capital  offence,)  and 
there  is  a  conviction  of  the  robbery  with- 
out such  aggravated  circumstances,  can  a 
new  trial  be  granted  upon  the  application 
of  the  government  or  of  the  prisoner?" 

It  was  thus  that  the  constitutional  argu- 
ment was  put  by  the  learned  judge,  but 
he  also  argued  that  by  the  authorities  at 
common  law,  the  same  result  would  be 
attained.  But  the  position  that  the  power 
to  grant  new  trials  was  not  then  deter- 
mined by  the  adjudged  cases  is  not  the 
least  remarkable  position  of  this  opinion ; 
for  the  instances  were  then  numerous  in 


which  new  trials  had  been  granted  to  pris- 
oners after  their  conviction  ;  many  of  them 
being  cases  of  murdft-,  or  other  capital 
felonies.  Some  of  these  are  cited  below, 
and  in"  some  the  power  of  the  court  to 
grant  new  trials  was  deliberately  argued 
and  expressly  asserted.  See  The  State  v. 
Hopkins,  1  Bay,  372,  (1794);  The  State 
V.  Greenwood,  1  Haywood,  141,  (1795)  ; 
The  United  Slates  v.  Fries,  3  Dallas,  515, 
(1799);  The  People  v.  Townshend,  1 
Johns.  Cas.  104,  (1799)  ;  The  State  v. 
Aaron,  1  Southard,  231,  (1818) ;  The 
State  V.  Crawford,' 2  Yerger,  66,  (1821); 
The  Commonwealth  v.  Green,  supra, 
(1822)  ;  The.  State  v.  Parker,  1  Halsted, 
148,  (1822)  ;  Jerry  v.  The  State,  1  Black- 
ford, 395,  (1825)  ;  The  State  v.  Merrill,  2 
Devereux,  259,  (1829)  ;  The  State  v. 
Sims,  2  Bailey,  29,  (1830);  The  People 
V.  Stone,  5  Wendell,  39,  (1830,)  a  case  of 
perjury,  where  the  subject  was  carefully 
examined ;  The  State  v.  Lipsey,  3  Deve- 
reux, 485,  (1832).  And  although  Judge 
Story  says  in  Gibert's  case  that  his  opinion 
was  formed  "  after  themost  mature  delib- 
eration," yet  we  find  him  saying  in  the 
very  same  volume,  in  the  subsequent  case 
of  The  United  States  v.  Battisle,  2  Sumner, 
244,  (1835,)  that  "  if  the  court  should  err 
in  laying  down  the  law  to  the  jury,  there 
is  an  adequate  remedy  for  the  injured 
party  by  a  motion  for  a  new  trial,  or  a 
writ  of  error,  as  the  nature  of  the  jurisdic- 
tion of  the  particular  court  may  require." 
A  valuable  remedy,  certainly,  if  the  court 
"  had  no  power"  to  grant  it ! 

The  chief  argument  of  Judge  Story 
seems  to  be  that  if  a  new  trial  should  be 
granted,  the  prisoner  might  be  subject  to 
the  injustice  and  hardship  of  a  second 
trial,  and  he  proposes  to  avoid  that  by 
denying  him  any  escape  from  the  certain 
hardship  and  injustice  of  the  first  trial. 
As  might  be  expected,  such  reasoning 
never  found  favor  in  other  tribunals,  and 
the  doctrine  is  now  perfectly  well  settled, 
that  courts  have  power  to  grant  a  new 
trial  after  conviction,  for  good  cause 
shown,  both  in  felonies  and  misdemeanors. 
See  Ball  V.  Tlie  Commonwealth,  8  Leigh, 
726,  (1837,)  where  the  subject  was  ably 
examined  by  Fry,  J.,  and  the  case  de- 
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serves  the  attention  of  the  learned  reader. 
See  also  The  United  States  v.  Keen,  1 
McLean,  429,  (1835)  ;  The  United  States 
V.  Connor,  3  McLean,  573,  (1845)  ;  The 
United  States  v.  Harding,  1  Wallace,  Jr. 
127,  (1846) ;  Grayson  v.  The  Common- 
wealth, 6  Grattan,  712,  (1849);  Sutcliffe 
V.  The  State,  18  Ohio,  469,  (1849) ;  The 
State  y.  Prescoit,  7  New  Hampshire,  287; 
The  State  v.  Slack,  6  Alabama,  676, 
(1844);  Weinzorpflin  v.  The  State,  7 
Blackford,  186,  (1844).  In  this  case, 
Dewey,  J.,  said  :  "  Before  considering  the 
motion  for  a  new  trial,  we  wish  to  advert 
to  a  decision  made  by  a  very  eminent 
judge,  whose  opinions  we  segard,  in  the 
general,  as  safe  guides  for  other  courts, 
but  with  whose  conclusion  on  the  subject 
of  the  right  of  courts  to  grant  new  trials, 
in  cases  of  convictions  of  capital  crimes, 
we  cannot  agree.  We  allude  to  the  case 
of  The  United  States  v.  Gibert  et  al.  2 
Sumner,  19.  The  principle  there  at- 
tempted to  be  established  is,  that  the 
clause  of  the  Constitution  of  the  United 
States,  which  protects  an  accused  person 
from  being  twice  put  in  jeopardy  of  life 
or  limb  for  the  same  offence,  is  a  prohibi- 
tion against  granting  him  a  new  trial,  after 
a  conviction  of  a  capital  crime  on  a  valid 
indictment,  and  by  a  regular  jury.  And 
the  judge  assumes  that  the  maxim  of  the 
common  law,  from  which  the  constitutional 
provision  is  borrowed,  is  also  a  similar  pro- , 
hibition,  and  furnishes  the  ground  on 
■which  the  English  courts  have,  of  late 
years,  refused  new  trials  in  capital  cases. 
Directly  opposed  to  this  decision  is  the 
later  case  of  The  United  States  v.  Keen, 
1  McLean,  429  ;  and  with  that  we  con- 
cur. Among  various  decisions  reviewed 
and  disapproved  of  by  the  distinguished 
judge  alluded  to,  is  that  of  Jerry  v.  The 
State,  supra.  Had  the  court  which  decided 
that  case,  adopted  the  same  train  of  rear 
soning  which  convinced  the  learned  judge, 
they  must  have  come  to  the  conclusion 
that  the  courts  of  this  State  cannot  grant 
new  trials  even  on  convictions  for  mis- 
demeanors. For  if  it  be  true,  that  the 
protecting  clause  in  the  Constitution  of 
tlje  United  States,  and  the  original  maxim 
of  the  common  law,  amount  to  positive 


prohibitions  against    releasing   a  person 
convicted  of  felony  by  a  new  trial,  the 
corresponding  clause  in  our  Constitution, 
which  embraces  all  offences,  would  be  a 
similar  prohibition  in  all  crimirfal  cases 
whatever.    And  thus  our  citizens  would 
be  deprived  of  a  privilege  which  all  con- 
cede the  common  law  allows;  and  de- 
prived, too,  by  a  provision  designed,  as 
we  believe,   for    their   protection.    The 
Supreme  Judicial  Court  of  Massachusetts, 
in  the  case  of  The  Commonwealth  v.  Green, 
17  Mass.  R.'  515,  used  the  following  Ian- 
guage  :   '  It  appears  by  the  English  text 
books,  and  by  several  decision's  cited  in 
support  of  the'  position,  that  in  cases  of 
felony  a  new  trial  is  not  usually  allowed 
by  the  courts  of  that  country.    But  what- 
ever reasons  may  exist  in  that  country  for 
this  practice,  we  are  unable  to  discern  any 
sufficient  ground  for  adopting  it    here.' 
In  commenting  on  this  passage,  the  judge 
says,  'Now  with  the  greatest  deference 
for  that  learned  judge  (Ch.  J.  Parker, 
who  delivered  the  opinion  of  the  court,) 
I  cannot  admit  that  this  language  truly 
represents  the  state  of  the  English  com- 
mon-law doctrine  on    this   subject.    On 
the  contrary,  as  I  understand  that  doc-^ 
trine,  it  is  no  matter  ot  practice  at  all 
(usual  or  unusual)  in  respect  to  which  the 
English  courts  are  at  liberty  to  exercise 
any  discretion,  but  it  is  a  matter  of  power 
which  a  fundamental  maxim  of  the  com- 
mon law  prohibits  the  courts  from  exer- 
cising.'   We  may  be  wrong,  but  we  had 
thought  that  the  whole  doctrine  of  grant- 
ing new  trials  in  all  cases,  civil  and  crim- 
inal, had  its  origin  merely  in  the  practice 
of  the  courts,  as  a  substitute  for  the  in- 
adequate remedy  afforded  by  the  old  writ 
of  attaint,  which  lay  at  the  suit  of  the  king, 
and  not  at  the  instance  of  the  party  ag- 
grieved.   3  Blackstone,  Comm.  404  ;  4  id. 
361.    And  there  is  reason  to  believe  that, 
formerly,   the    English    courts    were    in 
the  practice  of  granting   new  trials    in 
felonies  as  well  as  misdemeanors.    In  the 
case  of   Rex  v.    Read,   1    Lev.    9^   the 
majority  of  the  Court  of  King's  Bench 
held  this  language :  '  New  trials  may  he 
in  criminal  cases  at  the  prayer  of  the 
defendant,  where   he   is  convicted,  but 
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not  at  the  suit  of  the  king  where  he  is  ac- 
quitted, no  more  in  criminal  cases  than  in 
capital.'  And  in  the  case  of  Rex  v.  Fenwicke 
^Holt,  lb.,  Kelynge,  J.,  said,  'No  case 
could  be  shown  of  a  new  trial  in  a  criminal 
case  more  than  in  a  capital.'    In  the  same 
case,  the  court,  speaking  of  granting  new 
trials,  declared  that  '  the  course  of  the 
court  was  the  law  of  the  court.'     These 
oases,  it  is  true,  were  not  in  felonies,  but 
they  show  the  opinion  of  the  judges  of 
the  day,  that  new  trials  were  sometimes 
granted  in   capital   cases,   and  that  the 
granting  of  them  were  matters  oi practice. 
Nor  were  the  new  trials  here  spoken  of 
on  account  of  a  mistrial,  but  where  the 
verdict  was  against  evidence.    Viner,  in 
his  Abr.,  title  Trial,  Q,  g,  says,  '  A  new 
trial  will  not  be  granted  where  the  de- 
fendant is  acquitted  in  criminal  and  cap- 
ital cases,  but  otherwise  where  he  is  con- 
victed.' Blackstone  writes  thus  :  '  In  many 
instances  whore,  contrary  to  evidence,  the 
jury  have  found  the  prisoner  guilty,  their 
verdict  hath  been  mercifully  set  aside,  and 
a  new  trial  granted  by  the  Court  of  King's 
Bench ;  for  in  such   case,  as  hath  been 
said,  it  cannot  be  set  right  by  attaint.' 
4  Comm.  361.    Both  Viner  and  Black- 
Btone  cite  Rex  v.  Read  ;  and  if  that  case 
does  not  furnish  the  'instance'  of  a  new 
trial  actually  granted  in  a  capital  case,  it 
sanctions  the  doctrine  laid  down  by  those 
authors.    We  are  aware  that  at  length,  in 
1781,  the  Court  of  King's  Bench  decided 
that  new  trials  could  not  be  granted  in 
capital  cases.     13  East,  416,  note  b.    But 
that  the  decision  turned  upon  the  maxim, 
that  a  man  should  not  be  put  twice  in 
jeopardy  of  life  or  limb  for  the  same  of- 
fence, we  are  nowhere  informed  but  in 
the  case  of  Tlie  United  States  v.  Gibert  et 
al.    And  we   cannot  but  think  such  a 
principle  of  decision  would  have  been  a 
perversion  of  the  maxim." 

This  unanimity  of  authority  has  sel- 
dom been  broken  in  upon,  and  Gibert's 
case  has  very  generally  been  disapproved. 
It  is  true  that  in  a  recent  case.  The  People 
V.  The  Judges  of  Oyer  and  Terminer,  2 
Barbour,  282,  (1847,)  the  Supreme  Court 
of  New  York,  led  astray  in  part  by  the 
English  rule  about  new  trials,  sanctioned 
VOL.  II.  42 


as  it  was  in  The  People  v.  Comstock,  8 
Wendell,  549,  did  decide,  contrary  to 
The  People  v.  Stone,  5  Wendell,  39,  that 
Courts  of  Oyer  and.  Terminer  could  not 
grant  a  new  trial  on  the  merits  after  a 
conviction,  because  it  was  not  a  court  of 
superior  general  jurisdiction,  But  this 
decision  was  hardly  published  before  it 
was  itself  overruled  by  The  People  v. 
Morrison,  1  Parker,  625,  (1854,)  in  which 
the  whole  subject  was  thoroughly  exam- 
ined, and  after  a  review  and  citation  of 
numerous  adjudged  cases  on  the  subject, 
Harris,  J.,  says :  "  Thus  it  appears  that  in 
eighteen  'States  the  power  to  grant  new 
trials  is  asserted  and  maintained,  and  there 
is  no  reason  to  believe  that  this  singular 
uniformity  of  decision  and  practice  has 
been  departed  from  in  a  single  instance 
in  any  other  State." 

The  other  point  decided  in  Green's 
case,  that  a  conviction  of  a  person  in  one 
State  or  country  of  an  infamous  crime  will 
not  render  such  person  an  incompetent 
witness  in  another  State,  seems  to  have 
received  the  sanction  of  Judge  Story, 
(Conflict  of  Laws,  §  91,)  and  of  Profes- 
sor Greenleaf,  (1  Greenleaf's  Evidence, 
§  276) ;  but  a  different  result  was  attained 
in  The  State  v.  Chandler,  3  Hawks,  393, 
where  the  question  was  much  considered 
by  the  Supreme  Court  of  North  Carolina 
in  1824.  And  the  latter  view  was  adopted' 
in  Chase  v.  Blodgelt,  10  New  Hampshire, 
22,  (1838.)  Parker,  C.  J.,  there  said: 
"  The  conviction  in  this  case  was  in  another 
of  the  United  States ;  and  although  such 
State  is  to  be  regarded  as  foreign,  for 
some  purposes,  it  is  not  foreign  so  far  as 
the  proofof  its  judicial  proceedings  is  con- 
cerned. The  Constitution  of  the  United 
States  provides,  that  full  faith  and  credit 
shall  be  given,  in  each  State,  to  the  pub- 
lic acts,  records  and  judicial  proceedings 
of  every  other  State ;  and  that  Congress 
may,  by  general  laws,  prescribe  the  man- 
ner in  which  such  acts,  records  and  pro- 
ceedings shall  be  proved,  and  the  effect 
thereof.  The  act  of  Congress  of  May  26, 
1790,  prescribes  the  manner  of  proof. 
But  we  are  not  disposed  to  place  our 
decision  upon  the  ground,  that  by  force 
of  these  provisions  the  record  of  the  con- 
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viction  must  exclude  the  witness  here,  be- 
cause it  would  have  that  effect  in  Massa- 
chusetts. If  it  be  admitted  that  the  con- 
stitutional provision  relates  to  the  credit 
and  effect  which  the  judicial  proceedings 
of  one  State  are  to  have  in  another,  when 
offered  as  the  foundation  of  an  action,  or 
as  a  justification  for  acts  done,  or  as  evi- 
dence of  rights  existing  —  still,  as  those 
proceedings  may,  by  the  laws  of  the 
United  States,  be  so  authenticated  as  to 
be  here  conclusive  evidence  of  the  ren- 
dition of  the  judgment,  and  of  the  matter 
upon  which  it  is  founded  —  the  inquiry 
remains,  whether  a  conviction  in  another 
of  the  United  States,  of  a  crime  infamous 
by  the  laws  of  that  State,  and  equally  so 
by  the  laws  of  this  State,  should  not  oper- 
ate to  exclude  the  criminal  from  being 
heard  as  a  witness  here,  in  the  same  man- 
ner as  it  would  have  done  if  the  convic- 
tion had  taken  place  in  this  State.  The 
principal  argument  in  The  Commonwealth 
V.  Green,  against  admitting  the  record,  to 
exclude  the  witness,  is,  that  '  a  disparage- 
ment of  character,  and  incompetency  to 
'testify,  are  part  of  the  punishment  of 
crime,  either  at  common  law  or  by  statute ; ' 
and  that  to  hold  a  person  incompetent, 
on  account  of  such  conviction,  is  to  give 
effect  to  it,  and  to  enforce  the  punishment ; 
by  which  means  the  penal  laws  of  one 
country  would  reach  into  others.  '  If  the 
penalty,'  it  is  said,  '  do  not  extend  be- 
yond the  jurisdiction  against  which  the 
crime  was  committed,  then  incompetency, 
which  is  the  effect  and  consequence  of 
crime,  and  part  of  the  penalty,  cannot 
reach  beyond  the  limits  of  the  State  whose 
laws  have  been  violated.'  17  Massa- 
chusetts, R.  548.  If  this  is  a  correct  ex- 
position of  the  matter,  the  question  might 
well  be  asked,  whether  the  admission  of 
the  record,  in  disparagement  of  the  char- 
acter of  the  witness,  and  for  the  purpose 
of  affecting  his  credibility,  is  not  enforcing 
a  part  of  the  punishment ;  and  thus  carry- 
ing into  effect  to  some  extent,  the  penal 
laws  of  another  country.  Regarded  in 
that  light,  the  disparagement  of  character 
would  be  only  a  less  punishment  than  ex- 
clusion on  account  of  infamy  of  character. 
But  the  inquiry  arises  at  once,  whether 


the  rejection  of  a  witness,  because  he  has 
been  convicted  of  an  infamous  crime,  is, 
in  truth,  any  part, of  the  punishment  of 
the  crime.  The  punishment  of  the  crime 
is  prescribed  by  the  law,  and  is  inflicted 
in  pursuance  of  the  sentence.  The  judg- 
ment of  the  law,  as  made  up  in  the  rec- 
ord of  the  sentence,  shows  the  penalty  and 
punishment.  But  incapacity  as  a  witness, 
where  the  incapacity  results  from  the  com- 
mon layv,  forms  no  part  of  the  sentence. 
It  is  not  a  penalty  prescribed  for  the  pun- 
ishment of  the  crime,  and  is  not  adverted 
to  in  the  judgment,  or  found  in  the  record. 
A  rejection,  when  offered  as  a  witness, 
may,  it  is  very  true,  cause  greater  mental 
suffering  to  the  party  than  all  the  punish- 
ishment  denounced  in  the  statute,  or  or- 
dered in  the  judgment ;  but  this  suffering 
is  incidental.  It  is  not  inflicted  as  the 
judgment  of  the  court  in  which  the  con- 
viction was  had,  or  of  that  which  rejects 
the  witness.  The  witness  is  excluded, 
not  to  punish  him  for  the  crime  he  has 
committed,  but  because,  by  the  commis- 
sion of  it,  he  has  shown  himself  a  person 
unfit  to  be  trusted  to  give  testimony  affect- 
ing the  rights  of  others,  (2  Starkie's  Ev. 
714)  ;  .and  the  exclusion,  it  seems  to  us^ 
is  no  more  to  be  regarded  as  a  punish- 
ment of  the  individual,  than  the  exclusion 
of  a  person  on  account  of  his  disbelief  in 
the  existence  of  a  Supreme  Being  is  to  be 
regarded  as  a  punishment  of  his  atheism. 
The  rejection  is  for  the  protection  of  the 
rights  of  the  party  against  whom  he  is 
called  to  testify.  On  this  view,  if  feith 
and  credit  is  given  to  the  matter  appearing 
by  the  judgment,  and  it  is  there  shown 
that  the  witness  has  been  convicted,  in 
another  State,  of  a  crime  infamous  J)y  the 
laws  of  that  State,  and  one  which,  if  com- 
mitted here,  would  have  excluded  him 
from  testifying;  it  may  well  be  asked  — 
■  How  much  more  fit  is  he  to  be  heard,  thah 
he  would  have  been. had  the  conviction 
been  in  bur  own  courts?  How  much 
greater  is  the  probability  that  his  state- 
ments will  bear  the  impress  of  truth? 
How  much  safer  are  the  rights  of  the 
party  ?  It  is  suggested  in  The  Common- 
wealth V.  Green,  that,  the  clause  in  the 
Constitution  must    have    intended    such 
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judgments  as  could,  by  the  aid  of  courts 
of  other  States,  bo  carried  into  execution 
and  eifect;  and  that  it  has  no  relation  to 
criminal  proceedings.  It  is  perhaps  un- 
important to  the  settlement  of  this  case  ; 
but  we  are  of  opinion  that  this  ■would  be 
too  narrow  a  construction.  It  was  doubt- 
less not  intended  to  require  the  courts  of 
one  State  to  enforce  the  sentences  of  those 
of  another  against  criminals.  The  punish- 
ment of  crime  is  to  be  inflicted  in  the 
jurisdiction  in  which  it  is  committed  ;  and 
the  judgment  of  a  court  of  one  State, 
against  an  offender,  cannot  have  such 
faith  and  credit  as  to  form  the  basis  of  a 
new  indictment,  in  another  State,  or  of  an 
order  for  carrying  the  judgment  into  effect 
there.  But  the  criminal  proceedings  in 
one  State  may,  in  many  instances,  form 
the  only  justification  for  acts  which  would 
otherwise,  be  trespasses  of  an  aggravated 
character ;  and  when  so  offered,  in  the 
courts  of  another  State,  they  are  entitled 
to  as  much  faith  and  credit,  and  are  as 
much  within  the  Constitution  and  the  act 
of  Congress,  as  any  other  judicial  proceed- 
ings. And  so  of  any  other,  cases  where 
such  proceedings  may  lawfully  be  offered 
in  evidence  in  a  foreign  government,  or 
another  State.  There  is  nothing  in  the 
terms  of  the  Constitution,  or  law,  to  lead 
us  to  a  different  conclusion.  Another 
argument  against  the  adnjission  of  the 
conviction,  to  exclude  the  witness,  urged 
in  the  case  before  alluded  to,  is  that  where 
there  is  a  crime,  or  punishment,  remain- 
ing in  force,  there  should  be  a  power  of 
pardon.  There  are,  undoubtedly,  cases 
where  the  individual  who  has  been  con- 
victed of  an  infamous  crime,  gives  evi- 
dence, by  an  exemplary  life,  of  penitence 
and  reformation  ;  and  there  may  be  cases 
in  which  the  testimony  of  such  an  individ- 
ual may  be  of  great  importance  to  some 
party,  in  a  court  of  justice.  But  the  power 
of  pardon  exists  in  the  government  where 
the  crime  was  committed,  and  the  evidence 
of  reformation  can  be  offered  to  the  exec- 
utive there,  in  all  such  cases,  and  the  in- 
dividual be  restored  to  his  competency. 
It  may  not  be  quite  so  convenient  to  pro- 
cure a  pardon,  as  if  he  had  remained  with- 
in the  jurisdiction  where  the  judgment 


was  rendered  ;  but  there  should  be  no 
well  founded  apprehension,  in  such  case, 
of  a  refusal,  because  the  party  had  re- 
moved from  the  State.  On  the  other 
hand,  if  a  party,  thus  convicted,  may  re- 
lieve himself  from  the  disability,  by  emi- 
gration to  another  State,  he  has  an  en- 
couragement to  change  his  domicile,  al- 
though he  may  not  have  a  disposition  to 
change  his  habits.  It  is  unnecessary  to 
pursue  this  discussion  further.  For  the 
reasons  already  indicated,  we  are  of  opin- 
ion that  a  conviction  in  another  State,  of 
a  crime  which  by  the  laws  of  that  State 
disqualifies  the  party  from  being  heard  as 
a  witness,  and  which  if  committed  here, 
would  have  operated  as  a  disqualification, 
is  sufficient  to  exclude  him  from  testifying 
here,  in  the  same  manner  as  if  it  had  been 
committed,  and  the  conviction  had  taken 
place,  in  this  jurisdiction.  We  go  no  fur- 
ther than  that  at  the  present  time  ;  leav- 
ing cases  which  do  not  come  within  this 
principle  for  future  consideration.  2 
Starkie,  Ev.  716,  note  2;  17  Massachu- 
setts K.  528,  543;  2  Harris  &  McHenry 
R.  380  ;  C'mk's  Lessee  v.  Hall." 

There  are  some  intimations  in  Green's 
case  that  the  conviction  of  a  witness  in  a 
foreign  tribunal,  though  not  competent  to 
exclude  a  witness,  may  yet  be  offered  to 
affect  his  credibility.  And  this  rule  was 
expressly  adapted  in  the  subsequent  case 
of  The  Commonwealth  v.  Knapp,  9  Pick- 
ering, 612.  See  The  Stale  v.  March,  1 
Jones,  (N.  C.)  526,  (1854.) 

But  even  this  use  of  a  foreign  convic- 
tion has  been  "elsewhere  denied.  Upp  v. 
The  Commonwealth,  6  Grattan,'  706, 
(1849) ;  Chase  v.  Blodgett,  10  New  Hamp- 
shire, 22.  And  the  Court  there  observed, 
"  The  admissibility  of  a  conviction  in 
another  government,  to  exclude  a  witness 
from  testifying,  was  discussed  very  much 
at  large  in  The  Commonwealth  v.  Green, 
17  Massachusetts  R.  515,  in  which  the 
court  came  to  the  conclusion  that  a  con- 
viction of  an  infamous  crime,  in  a  foreign 
government,  and  even  in  another  of  the 
United  States,  was  not  sufficient  to  ex- 
clude the  witness.  It  does  not  seem  to 
have  been  settled,  in  that  case,  that  it 
could  be  admitted  to  affect  his  credibility ; 
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but  some  intimations  that  such  might  be 
its  effect  are  contained  in  the  opinion ; 
and  in  a  subsequent  case,  The  Common- 
viealth  V.  Knapp,  9  Pickering,  K.  512,  a 
record  of  conviction,  in  another  State, 
was  held  clearly  admissible  to  affect  the 
witness's  credibility.  It  is  always  with 
great  reluctance  when  we  differ  from  the 
learned  tribunal  whose  opinions  have  just 
been  cited  ;  but  our  investigations  in  this 
case,  have  not  led  us  to  a  similar  conclu- 
sion. Aside  from  these  cases,  we  are  not 
aware  of  any  decision  which  will  justify 
the  introduction  of  such  evidence  for  the 
purpose  of  impeaching  the  credibility  of  a 
witness.  Mr.  Phillips,  in  his  treatise  on 
Evidence,  speaking  of  the  effect  of  a  par- 
don, says,  '  It  is  said  to  make  the  witness 
a  new  creature,  and  gives  him  a  new 
capacity  ;  the  crime,  indeed,  may  still  be 
objected  against  him  as  affecting  his  credit, 
but  cannot  be  urged  against  his  compe- 
tency as  a  witness.'  1  Phillip's  Ev.  27, 
[29.]  No  authority  is  cited  for  that  part 
of  the  paragraph  relating  to  the  credit  of 
the  witness ;  but,  in  the  sense  in  which 
the  matter  was  probably  intended,  there 
is,  perhaps,  no  reason  to  deny  the  correct- 
ness of  the  position.  The  author  is  not, 
in  that  place,  treating  of  the  purpose  for 
which  a  record  of  the  conviction  of  the 
witness,  for  an  infamous  crime,  may  be  of- 
fered. He  had  before  stated,  that  it  might 
be  offered  to  show  that  he  was  incompetent 
to  testify,  and  is  there  considering  the 
restoration  of  his  competency.  This  is 
effected  by  a  pardon  ;  but  the  pardon  does 
not  prevent  the  other  party  from  offering 
the  record  of  the  conviction,  for  the  pur- 
pose of  excluding  the  witness.  It  is  pro- 
duced in  answer  to  that  evidence,  and  ob- 
viates its  effect,  so  far  as  to  admit  the 
witness  to  testify ;  but  the  record  of  the 
conviction  having  lawfully  come  into  the 
case,  under  the  attempt  to  exclude  him,  if 
it  was  read  in  the  hearing  of  the  jury, 
might  naturally  be  expected  to  havfe  some 
effect  upon  the  character  of  the  witness, 
and  may,  perhaps,  without  any  violation 
of  rules,  form  a  subject  of  comment  in  that 
view.  This,  however,  is  not  clear,  as  the 
evidence  of  the  conviction,  when  offered 
to  exclude,  is  addressed  to  the  court,  and 


not  to  the  jury.  It  is.  not  unusual  that 
matters  come  into  a  case  calculated  to 
affect  the  credit  of  a  particular  witness, 
and  which  are  urged  upon  the  attention 
of  the  court  and  jury  for  that  purpose,  but 
which  could  not  have  been  offered,  stand- 
ing alone,  as  substantive  testimony  to  im- 
peach his  character.  That  the  record  of 
a  conviction  cannot  be  offered  with  the 
avowed  purpose  of  impeaching  the  credit 
of  a  witness,  where  the  conviction  was 
within  the  same  government,  seems  to  be 
evident.  So  far  as  our  examination  has 
extended,  no  elementary  writer,  in  treat- 
ing of  the  effect  of  such  conviction  and 
the  admissibility  of  the  record,  has  sug- 
gested that  the  party,  against  whom  the 
witness  is  produced,  has  an  election  to 
treat  the  conviction  as  a  ground  of  exclu- 
sion, or  as  an  impeachment  of  the  credit 
of  the  witness ;  nor  has  any  case  been 
found  which  sustains  such  a  position.  On 
the  contrary,  the  conviction,  with  the  ex- 
ception of  the  cases  in  Massachusetts, 
where  the  convictions  were  in  other  States, 
has  been  treated  as  an  objection  to  the 
competency  of  the  witness  along.  The 
record  of  the  conviction  is  to  be  offered 
before  the  witness  is  heard.  The  record 
of  the  conviction  is  but  evidence  of  the 
commission  of  a  particular  crime ;  and  the 
authorities  are  express,  that  the  character 
of  a  witness  for  truth  can  be  impeached 
by  general  evidence  only,  and  not  by  evi- 
dence as  to  particular  facts.  3  Starkie's 
Ev.  1753;  1  lb.  146;  Sharp  v.  Scoging, 
Holt's  N.  P.  C.  541 ;  1  Phillip's  Ev.  212, 
[229] ;  Comyns's  Digest,  Test.  A.  4.  I'he 
record  furnishes  evidence,  of  the  highest 
nature,  of  the  fact  that  the  witness  com- 
mitted the  crime  ;  but  it  is  no  more  than 
conclusive  evidence,  as  to  particular  facts, 
and  seems,  therefore,  to  come  within  the 
principle  just  stated.— The  credit  of  a 
witness  may  ,  be  impeached  by  his  cross- 
examination  ;  or  by  evidence  of  his  gen- 
eral bad  character ;  or  by  testimony  that 
he  has  said  or  done  that  which  is  incon- 
sistent with  his  evidence  on  the  trial ;  or 
by  contrary  evidence  as  to  the  facts  to 
which  he  testifies.  1  Starkie's  Ev.  145 ; 
1  Phillip's  Ev.  212,  [230.]  Such  seems 
to'  be  the  rule  as  stated  by  the  text- writers, 
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and  established  by  the  cases ;  but  this  cer- 
tainly does  not  recognize  the  admission  of 
his  conviction  as  one  means  of  attacking 
his  credibility. — It  is  perfectly  clear,  that 
any  evidence  to  show  that  the  witness  had 
committed  a  crime,  unless  it  be  that  of 
a  record  of  conviction,  is  inadmissible  to 
affect  his  credit.  The  witness  cannot  be 
compelled  to  disclose,  either  that  he  has 
been  guilty  of  a  crime,  or  has  been  con- 
victed of  the  perpetration  of  one  ;  nor  can 
witnesses  be  offered  to  establish  such  a 
fact.  1  Phillip's  Ev,  205,  [222]  ;  1  Starkie's 
Ev.  137,  138,  and  note  1. — A  party  may 
object  to  a  witness,  that  he  disbelieves  the 
existence  of.  a  Supreme  Being,  for  the 
purpose  of  excluding  the  witness  from 
testifying;  but  no  authority  has  been 
found  which  shows  that  he  may  waive  his 
right  to  offer  the  proof  in  exclusion  of 
the  witness,  and  afterwards  prove  that 
'  particular  fact'  to  impeach  his  credi- 
bility. He  may  forego  his  right  to  ex- 
clude, if  he  pleases ;  but  if  he  does  not 
object  to  the  witness  when  he  might  have 
excluded  him,  he  voluntarily  admits  him 
as  worthy  of  being  heard ;  and  ought  not 
to  be  permitted  to  attack  his  character  by 
proof  of  a  particular  fact,  affecting  the 
witness,  but  having  of  itself  no  connection 
with  the  cause.  If  the  evidence  of  a  par- 
ticular fact,  affecting  the  general  character 
of  the  witness,  was  to  be  admitted'  to  im- 
peach his  credit,  the  particular  circum- 
stances under  which  that  fact  happened, 
ought,  in  justice  to  the  witness,  to  be  in- 
quired into,  in  order  to  the  formation  of  a 
judgment  how  far  it  should  detract  from 
his  testimony ;  and  so,  if  a  judgment  of 
conviction  was  admitted,  to  affect  his  credit 
merely,  it  should  affect  it  more  or  less, 
according  to  the  circumstances  under 
which  the  crime  was  committed ;  and  the 
party  offering  the  witness  ought  to  be 
permitted  to  give  evidence  of  those  cir- 
cumstances.— ^It  is  from  these  considerar 
tions  that  we  have  come  to  the  conclusion, 
that  a  domestic  judgment  against  the  wit- 
ness could  not  be  used  as  evidence  to 
the  jury,  for  the  purpose  of  establishing 
the  particular  fact  that  he  had  committed 
the  crime,  and  thereby  impeaching  his 
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general  credit.  And  there  is  nothing  in 
the  cases  cited  from  Massachusetts  to  in- 
dicate that,  thus  far,  there  is  any  different 
opinion  entertained  there. — Evidence  of 
the  conviction  of  a  witness,  when  offered 
for  the  purpose  of  excluding  his  testimony, 
is,  as  has  been  before  suggested,  addressed 
to  the  court.  If  it  may  be  offered  to  affect 
the  credit  of  the  witness,  its  nature  will 
be  changed,  as  it  will  thus  become  evi- 
dence to  the  jury. — Upon  what  ground, 
then,  Is  a  judgment  of  another  State,  if  it 
ibe  admissible  at  all,  to  be  admitted  for 
this  half  way  -purpose  ?  We  obtain  no 
answer  to  this  question  from  the  cases 
which  have  been  cited.  In  The  Common- 
wealth v.  Knapp,  in  which  it  was  so  held, 
no  grounds  for  the  opinion  are  reported. 
It  is  not,  certainly,  because  it  is  permitted 
to  have  no  greater  effect  in  the  State 
where  it  was  rendered.  There  its  effect 
would  be  exclusion.  Nor  can  it  be  be- 
cause a  crime  committed  in  another  State 
is  somewhat  less  infamous  than  a  like 
crime  committed  in  our  own,  and  should 
therefore'not  entirely  exclude  the  witness, 
but  only  affect  his  credibility.  The  de- 
clared disbelief  of  the  existence  of  the 
Deity  would  not  be  reduced  down  to 
evidence  affecting  only  the  credit  of  the 
witness,  because  the  declaration  of  unbe- 
lief was  made  within  another  jurisdiction. 
Nor  can  it  be  because  the  judicial  pro- 
ceedings in  another  State,  although  proper 
to  be  offered  in  evidence,  are  to  have  a 
little  less  weight  than  those  of  our  own. 
If  the  judgment  is  to  have  any  effect,  it 
would  seem  that,  when  proved,  it  should 
be  •  entitled,  prima  facie  at  least,  to  the 
same  effect  as  it  would  have  if  offered  in 
evidence  in  the  jurisdiction  where  it  was 
rendered.  Such  is  the  case  with  foreign 
judgments,  brought  here  for  the  purpose 
of  being  enforced  by  means  of  a  new 
action;  although  in  such  case  they  have 
not  the  same  conclusive  character,  and  the 
prima  facie  operation  may  be  rebutted, 
and  the  effect  defeated  by  other  evidence. 

We  have  been  unable  to  discover  any 

satisfactory  reason  for  a  distinction  be- 
tween convictions  in  our  own  State,  and 
like  convictions  in  other  of  the  United 
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States,  if  the  latter  are  to  be  admitted  in  to  the  other  general  rule,  that  particular 
evidence  against  the  witness.  If  the  con-  facts,  having  no  connection  with  the 
Tiction  is  not  deemed  sufficient  to  estab-  cause,  are  not  to  be  given  in  evidence 
lish  the  infamy  of  the  witness,  and  thus  for  the  mere  purpose  of  affecting  the  char- 
prevent  his  being  heard,  in  accordance  acter  of  the  witness,  and  thus  impeaching 
with  the  general  rule  admitting  such  evi-  his  credit." 

dence,  there  seems  to  us  to  be  no  sub-  E.  H.  B. 

stanlial  ground  for  making  it  an  exception 


Campbell  v.  The  State.'. 

June  Term,  1836. 

New  Trial  after  Conviction  —  Effect  of. 

A  defendant  who  has  been  acquitted  upon  one  of  several  counts  in  an  indictment,  is  entirely 
discharged, therefrom,  nor  can  he  a  second  time  be  put  upon  his  trial  upon  that  count. 

Where  a  defendant  has  been  acquitted  on  some  counts  and  convicted  upon  others,  a  motion 
for  a  new  trial  made  by  him  generally,  is  applicable  only  to  the  count  upon  which  he  was 
convicted,  and  if  the  court  set  aside  the  whole  verdict,  it  is  •rroneous. 

The  prisoner  was  acquitted  up,0[U  the  first  and  third  counts,  but  convicted  on  the  second. 
He  moved  for  a  new  trial,  which  was  granted,  and  the  entire  verdict  set  aside  by  the  court. 
Upon  the  second  trial,  he  moved  the  court  to  put  him  on  trial  upon  the  second  count  only; 
this  the  court  refused.  Upon  the  second  trial  he  was  acquitted  on  the  first  and  secoid 
counts,  and  convicted  on  the  third.  Held,  that  it  was  error  in  the  court  to  set  aside  the 
verdict  entirely,  and  that  the  accused  was  entitled  to  judgment  of  acquittal  upon  the  first 
and  third  counts,  because  upon  these  he  was  acquitted  by  the  jury  upon  the  first  trial,  and 
that  he  was  also  entitled  to  judgment  of  acquittal  upon  the  second  count,  because  he  was 
acquitted  on  that  count  upon  the  second  trial. 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court  of  Blount 
county,  for  larceny.  In  the  first  count,  he  was  charged  with  having 
stolen  a  fifty  dollar  bank-note ;  in  the  second,  he  was  charged  with 
having  received  a  fifty  dollar  bank-note  from  some  person  unknown, 
knowing  it  to  have  been  stolen;  and  in  the  third  count,  he  was 
charged  with  having  received  a  fifty  dollar  bank-note  from  one  Hen- 
son,  a  man  of  color,  knowing  that  he  had  stolen  it. 

At  the  February  term,  1836,  of  said  court,  the  plaintiff  in  error  was 
put  upon  his  trial  upon  all  the  counts  of  the  indictment,  when  the 
jury  found  that  he  was  "  not  guilty  in  manner  and  form  as  charged 
in  the  first  and  third  counts  of  the  bill  of  indictment,  but  that  he  is 
guilty  in  manner  and  forni  as  charged  in  the  second  count  of  the  bill  of 

1  9  Yerger,  333. 
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iadictment."  After  this  verdict  was  rendered,  a  new  trial  was 
moved  for  by  the  defendant,  which  was  granted  by  the  court,  and 
in  the  language  of  the  record,  "  the  verdict  was  ordered  to  be  set 
aside." 

At  the  May  term  of  the  courts  the  defendant  was  again  put  upon 
his  trial,  whereupon  he  objected  to  being  tried  on  the  first  and  third 
counts,  on  which  he  had  been  acquitted  ;  but  the  court  ordered  him 
to  be  tried  upon  the  whole  indictment,  and  the  jury  upon  this  trial 
found  that  he  was  not  guilty  as  charged  in  the  first  and  second 
counts  of  the  indictment,  but  that  he  was  guilty  as  charged  in  the 
third  count.  The  counsel  for  the  defendant  then  moved  the  court 
that  he  be  discharged,  which  motion  was  overruled  by  the  court. 
Reasons  were  then  filed  in  arrest  of  judgment,  but  the  court  refused 
to  arrest  the  judgment,  and  proceeded  to  pronounce  sentence  upon 
the  prisoner,  agreeably  to  the  finding  of  the  jury. 

P.  Lea  and  R.  M.  Anderson,  for  the  plaintiff  in  error. 

Geo.  S.  Terser,  (Attorney- General,)  for  the  State. 

Green,  J.,  delivered  the  opinion  of  the  court.  It  is  insisted  for  the 
plaintiff  in  error,  that  as  he  was  found  not  guilty  as  charged  in  the 
first  and  third  counts  of  the  indictment  on  the  first  trial,  and  on  the 
second  trial,  he  was  found  not  guilty  as  charged  in  the  second  count, 
that  he  has  been  acquitted  of  the  whole  charge;  that  the  trial  the 
second  time,  upon  the  first  and  third  counts,  was  against  the  consti- 
tution and  laws  of  the  land,  and  that  he  is  entitled  to  be  discharged 
:  from  the  prosecution. 

The  Attorney-General  admits,  that  it  is  against  law  to  try  and 
punish  a  party  for  an  offence  of  which  he  has  been  acquitted  on  a 
former  trial;  but  he  contends,  that  the  verdict  of  the  jury  was  an 
entire  thing,  and  that  the  court  could  not  set  it  aside  in  part  without 
setting  it  aside  altogether ;  and  that  as  the  new  trial  was  granted 
upon  the  application  of  the  plaintiff  in  error,  in  order  to  afford  him  the 
benefit  which  he  sought,  he  was  necessarily  deprived  of  the  verdict 
in  his  favor  upon  the  first  and  third  counts  of  the  indictment. 

An  indictment  is  a  written  accusation  of  one  or  more  persons,  of  a 
crime,  presented  upon  oath  by  a  jury  of  twelve  or  more  men,  termed 
a  grand  jury.  1  Chitty,  Grim.  Law,  168.  It  is  frequently  advisable 
to  insert  two  or  more  counts  in  an  indictment.  1  Chit.  Crim.  Law, 
248.  But  every  separate  count  charges  the  defendant  as  if  he  had 
committed  a  distinct  offence,  because  it  is  upon  the  principle  of  the 
joinder  of  offences,  that  the  joinder  of  counts  is  admitted.  1  Chit. 
Crim.  Law,  249.     In  point  of  law,  there  is  no  objection  to  the  inser- 
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tion  of  several  distinct  felonies  of  the  same  degree,  though  committed 
at  different  times,  in  the  same  indictment  against  the  same  offender, 
1  Chit.  Crim.  Law,  253.  And  several  persons  may  be  joined  in  the 
same  indictment,  charged  in  separate  counts,  with  distinct  offences ; 
but  they  must  be  of  the  same  nature,  and  such  as  will  admit  the 
same  plea,  and  the  same  judgment.  Starkie's  Crim.  PI.  48;  2  Hale, 
174 ;  8  East,  46. 

In  all  these  cases  of  joinder,  whether  of  different  offenders,  or  of 
different  offences  against  the  same  individual,  the  jury  may  find  a 
verdict  of  guilty  upon  some  of  the  counts,  and  not  guilty  upon  others. 
1  Chit.  Crim.  Law,  638,  640,  641. 

It  is  well  settled,  that  where  several  defendants  are  tried  at  the 
same  time,  and  some  are  acquitted  and  some  convicted,  the  court 
may  grant  a  new  trial  as  to  those  convicted,  without  being  under  the 
necessity  of  setting  aside  the  entire  verdict.  Tidd,  820 ;  6  T.  R. 
619.  The  establishment  of  this  proposition  defeats  the  argument 
upon  which  the  Attorney-General  mainly  relies ;  and  by  showing 
that  the  verdict  may  be  set  aside  in  part,  and  as  to  part  remain  in 
force,  and  that  this  will  be  done,  where  different  defendants  may 
have  been  joined,^and  some  were  acquitted  and  some  convicted,  there 
can  be  but  little  difficulty  in  coming  to  a  correct  conclusion  in  this 
case. 

We  have  seen  that  every  count  of  an  indictment  contains  a  charge 
of  a  distinct  offence,  and  that  it  is  upon  the  principle  of  joinder  oj 
offences,  that  the  joinder  of  counts  is  admitted.  When,  therefore,  a 
party  is  acquitted  of  the  charge  in  one  count  of  the  indictment,  he  is 
clear  of  that  charge  forever.  He  can  no  more  be  brought  in  jeopai:dy 
upon  that  charge  again,  than  if  it  were  the  only  count  in  the  indict- 
ment. 

In  the  case  of  King  v.  Mawbry,  6  T.  R.  638,  there  was  no  question 
but  that  a  defendant  in  a  criminal  case,  who  had  been  acquitted, 
could  not  be  tried  a  second  time.  The  only  difl&culty  was,  whether 
as  those  acquitted  could  not  be  again  tried,  those  who  were  convicted 
could  be  relieved,  however  unjust  the  verdict.  The  Attorney-General 
argued  that  they  could  not,  because  the  verdict  was  an  entire  thing, 
and  could  not  be  set  aside  in  part.  All  the  judges,  however,  in  deliv- 
ering their  judgment,  decide  that  a  new  trial  may  be  granted  to  those 
who  were  convicted,  although  the  others  could  not  be  tried  again. 
Now  where  is  the  difference  between  that  case,  and  the  one  under 
consideration  ?  The  same  principle  regulates  the  joinder  of  counts 
charging  different  offences  against  the  same  person,  and  counts  charg- 
ing different  persons.  Does  it  not  seem  to  follow,  that  the  conse- 
quences of  a  like  finding  should  be  similar  ?  But  it  is  said  that  in 
this  case,  the  entire  verdict  was  in  fact  set  aside,  and  that  as  this  was 
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done  upon  the  application  of  the  defendant,  he  gave  up  his  right  to 
a  judgment  of  acquittal  upon  the  first  and  third  counts,  in  order  to 
get  the  benefit  of  another  trial  upon  the  second,  and  that  he  cannot 
now  object  that  he  was  tried  upon  the  whole  indictment. 

It  is  not  necessary  to  determine  Imw  far  a  party  could  be  held  to 
even  an  express  waiver  of  the  bene"of  a  verdict  of  acquittal.  It  is 
enough  that  in  this  casfe,  he  has  not  done  so.  He  moved  for  a  new 
trial.  We  are  not  to  suppose  his  application  was  more  extensive 
than  his  necessities  As  he  had  been  acquitted  upon  two  counts,  he 
could  have  no  motive  to  ask  for  another  trial,  except  upon  the  one 
on  which  he  was  found  guilty ;  and  we  are  not  to  understand  his 
application  as  going  further.  But  the  record  shows  that,  the  judge  in 
granting  the  new  trial,  set  aside  the  verdict.  This  was  error ;  it  im- 
properly revived  the  proceedings  upon  those  counts  on  which  he  was 
acquitted. 

In  England,  when  a  new  trial  is  granted  in  favor  of  two  defendants* 
who  have  been  convicted,  while  others  have  been  acquitted,  in  order 
to  prevent  the  revival  of  proceedings  against  the  latter,  there  are  two 
methods  which  may  be  adopted,  the  first  of  which  is,  to  alter  the 
original  venire  so  as  to  make  it  embrace  those  only  who  "have  been 
convicted  ;  and  the  other  is,  to  make  an  entry  on  the  record,  that  the 
verdict  was  improperly  takefi  against  those  who  were  convicted,  and 
then  to  award  a  new  trial,  as  far  as  they  are  concerned.  1  Chit. 
Crim.  Law,  660 ;  6  T.  E.  626.  So  in  this  case,  the  judge  should 
have  made  an  entry  on  the  record  that  the  verdict  was  improperly 
taken  against  the  defendant  on  the  second  count,  and  as  to  that 
count,  he  should  have  awarded  a  new  trial.  Had  this  been  done,  the 
proceedings  upon  the  other  two  counts  would  not  have  been  revived. 
But  although  they  were  improperly  revived,  it  was  error  to  try  the 
defendant  a  second  time  upon  them.  Every  count  charges  a  distinct 
offence.  Having  been  once  tried  upon  all  the  counts  and  acquitted 
of  some  of  them,  to  tryJiim  again  upon  the  same  counts  would  be 
putting  him  in  jeopardy  a  second  time  for  the  same  charge,  contrary 
to  the  tenth  section  of  the  bill  of  rights. 

Suppose  a  party  were  charged  in  the  same  court,  in  three  separate 
indictments,  with  three  distinct  offences,  and  to  save  time  and  trou- 
ble it  were  agreed  that  they  should  be  joined,  and  that  he  should  be 
tried  in  all  the  cases  at  the  same  tiine.  If  the  jury  in  such  case 
were  to  acquit  him  of  two  of  the  charges,  and  find  him  guilty  of  the 
third,  and  upon  his  application,  a  new  trial  were  awarded,  would  it 
ever  be  thought  that  he  could  be  tried  again  upon  the  charges  of 
which  he  had  been  acquitted  ?  Surely  not ;  and  yet  the  case  before 
the  court  is  the  same  in  principle.     Each  of  these  counts  charged  a 
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distinct  offence.  Upon  the  third  count,  the  defendant  has  been 
heretofore  tried  and  acquitted.  The  present  conviction  and  judg- 
ment are,  therefore,  erroneous,  and  must  be  reversed,  and  the  defend- 
ant discharged. 

jj^  Judgment  o-eversed. 


It  is  frequently  the  practice  where  a 
crime  is  of  a  complicated  nature,  or  where 
it  is  uncertain  whether  the  evidence  will 
support  the  charge  in  its  highest  and 
most  criminal  degree,  to  insert  more  than 
one  count  in  an  indictment ;  in  which  case 
the  several  counts  are  intended  to  describe 
the  same  transaction  in  different  ways. 
But  distinct  offences  may  also  not  unfre- 
quently  be  set  forth  in  different  counts  in 
the  same  indictment ;  i.  e.,  offences  of  the 
iBame  general  nature,  having  the  same 
mode  of  trial,  and  with  a  punishment  of  a 
like  nature  attached  to  each.  The  Com- 
monweallli  v.  Hills,  10  Gushing,  530, 
(1852) ;  Carlton  v.  The  Commonwealth, 
5  Metealf,  532,  (1843.)  In  which  cases 
the  several  counts  are  considered  as  sev- 
eral indictments,  not  connected  with  each 
other  and  not  dependent  upon  each 
other.  Each  count  should,  to  be  suffi- 
cient, contain  the  same  allegations  as  if  it 
stood  by  itself.  One  count  ought  not  to 
refer  to  another  to  supply  a  defective  alle- 
gation or  an  insufficient  description.  A 
verdict  may  be  received,  and  judgment 
entered  upon  the  valid  count,  and  judg- 
ment arrested  upon  the  defective  one,  or 
the  jury  may  be  discharged  from  the  con- 
sideration of  a  count  upon  which  they  are 
not  agreed,  returning  a  verdict  only  upon 
the  other.  Such  being  the  relation  of  dif- 
ferent counts  to  each  other,  it  would  be 
natural  to  suppose  that  if  a  defendant  on 
the  first  trial  be  acquitted  upon  one  count, 
and  convicted  upon  another,  he  would, 
upon  a  second  trial,  which  may  be  obtained 
on  his  motion,  be.  subject  to  the  hazard  of 
a  second  conviotio^j  only  upon  that  count 
upon  which  he  was  formerly  convicted. 
This,  doubtless,  would  be  so,  both  at  com- 
mon law,  and  under  that  provision  of  the 
Constitution  of  the  United  States  which 
declares  that  no  person  shall  twice  be  put 
in  jeopardy  for  the  same  offence.     This 


rule  was  applied  in  The  State  v.  Kittle,  2 
Tyler,  471,  (1803,)  in  which  the  first  three 
counts  were  for  a  riot,  and  the  fourth 
for  a  common  assaftlt  and  battery.  Being 
convicted  on  the  last,  the  defendant  ap- 
pealed, and  it  was  held  that  he  could  be 
tried  the  second  time  only  upon  the  fourth 
count.  And  see  to  the  same  effect,  Lith- 
gow  V.  The  Commonwealth,  2  Virginia 
Cases,  297,  (1822);  Morris  v.  The  State, 
8  Smedes  &  Marshall,  762,  (1847)  ;  Esmon 
V.  The  State,  1  Swan,  14,  (1851).  Camp- 
bell's case  is  therefore  well  supported  by 
authority  as  well  as  principle. 

A  contrary  view  was,  however,  enter- 
tained by  the  Supreme  Court  of  Indiana 
in  The  Slate  v.  Morris,  1  Blackford,  37, 
(1819.)  It  was  there  thought  that  where 
a  defendant  indicted  for  burglary  in  one 
count,  and  larceny  in  another  count,  was 
on  the  trial  found  guilty  only  of  the  lar- 
ceny, but  moved  for,  and  obtained  a  new 
trial,  he  was  to  be  again  arraigned  and 
tried  for  burglary  as  well  as  larceny. 
This  position  was  not,  however,  necessary 
to  the  decision  of  the  case,  since,  on  the 
second  trial,  the  defendant  had  been  again 
convicted  of  only  larceny,  and  then  he 
objected  that  the  second  trial  for  burglary 
was  improper,  because  it  might  have  had 
an  improper  influence  with  the  jury  on  the 
charge  of  Aceny.  The  case  was  deter- 
mined for  the  prisoner,  however,  on  a 
wholly  different  point,  and  the  dictum 
"  that  he  who  desires  a  new  trial,  must  re- 
ceive it  as  to  the  whole  case,"  can  hardly 
shake  the  reasonable  rule  before  laid  down. 

The  main  argument  in  favor  of  this  view 
is  that  a  verdict  is  an  entirety,  and  if  that 
part  of  the  verdict  finding  the  defendant 
guilty  on  some  counts  be  set  aside,  the 
other  portion  acquitting  him  on  some 
counts  must  share  the  same  fate,  and  the 
whole  case  is  to  be  placed  in  statu  quo. 
But  in  answer  to  that  it  may  be  said  that 
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a  verdict  acquitting  some  defendants  and 
convicting  others,  is  as  much  an  entirety 
as  a  verdict  on  different  counts  against 
only  one  defendant,  and  yet  there  is  no 
pretence  that  such  a  verdict,  if  set  aside  as 
to  those  convicted,  is  also  to  be  disturbed 
as  to  those  acquitted  on  the  first  trial. 
The  rule  of  the  principal  case,  however, 
seems  to  be  the  better  law  in  cases  of  sev- 
eral counts  in  the  same  indictment.  But 
where  there  is  but  one  count  in  the  indict- 
ment, and  the  defendant  is  convicted  there- 
on upon  a  less  offence  than  that  principally 
charged,  but  obtains  a  new  trial,  does  he 
not  again  expose  himself  to  the  whole 
charge  ?  How  can  he  be  the  second  time 
arraigned  and  put  to  trial,  except  upon  the 
indictment  as  it  is.  Such  a  case  differs 
from  that  before  suggested,  where  the  in- 
dictment contains  several  counts,  on  some 
of  which  the  defendant  is  acquitted,  and 
on  some  convicted.  Thus,  on  a  trial  for 
murder,  suppose  a  defendant  to  be  con- 
victed of  manslaughter  merely,  and  obtain 
a  new  trial  on  his  own  motion,  may  he  not 
be  again  tried  for  murder,  and  possibly 
convicted  thereon  ?  Such  was  the  recent 
case  of  The  United  States  v.  Harding,  9 
Wallace,  Jr.  127,  (1848,)  in  which  Judge 
Grier  so  laid  down  the  law. 

It  is  true  some  tribunals  have  thought 
(contrary  to  Harding's  case,)  that  if  the 
defendant  be  once  acquitted  of  the  murder 
and  convicted  of  only  manslaughter,  he 
will  on  the  second  trial  be  liable  only  to 
the  minor  offence.  It  is  argued  that  the 
court  on  an  indictment  for  murder,  may 
as  easily  confine  the  attention  of  the  jury 
to  the  charge  of  manslaughter,  if  there  is 
no  count  charging  that  offence,  as  if  there 
were  one.  Suth  was  the  decision  in  Ten- 
nessee, in  Slaughter  v.  The  State,  6  Hum- 
phreys, 410,  (1846,)  followed  in  Missis- 
sippi in  Hunt  v.  ITie  State,  25  Mississippi, 
378.  And  the  same  rule  was  deliberately 
adopted  in  The  People  v.  Gilmore,  4  Cali- 
fornia E.  376,  (1854,)  and  Harding's  case, 
ante,  was  commented  upon  and  disap- 
proved. See  also  Brennan  v.  The  People, 
15  Illinois,  511,  (1854.) 

But  suppose,  as  is  often  the  case,  the 
jury  at  the  first  trial  convict  on  some 
counts,  and  are  silent  upon  the  others. 


what  then  ?  Is  the  defendant  acquitted, 
or  not,  upon  such  counts  ?  If  he  obtains 
a  new  trial  generally,  shall  he  be  tried  on 
the  whole  indictment,  or  only  upon  those 
counts  upon  which  he  was  at  first  con- 
yicted  ?  The  weight  of  modern  authority 
is  that  a  verdict  finding  the  prisoner  guilty 
on  one  or  more  counts,  and  saying  nothing 
as  to  the  other  counts,  is  equivalent  to  a 
verdict  of  not,^guilty  upon  such  latter 
counts,  and  is  so  far  a  complete  verdict  as 
to  enable  the  court  to  render  final  judg- 
ment upon  it.  See  Stoltz  v.  The  Peo- 
ple, 4  Scammon,  168 ;  Swinney  v.  Tlie 
State,  8  Smedes  &  Marshall,  576,  (1847)  ; 
Morris  v.  Tlie  State,  Id.  762,  (1847)  ; 
Weinzorpflin  v.  The  State,  7  Blackford, 
186,(1844);  The  Commonwealths.  Ben- 
net,  2  Virginia  Cases,  235,  (1820)  ;  Kirk 
V.  The  Commonwealth,  9  Leigh,  627, 
(1838)  ;  The  State  v.  Coleman,  3  Ala- 
bama, 14,  (1841)  ;  Nahors  v.  The  State,  6 
Alabama,  200,  (1844.) 

And  this  practice  is  supported  on  the 
ground  that  finding  a  party  guilty  of  man- 
slaughter, on  an  indictment  for  rriurder, 
must  of  necessity  operate  as  an  acquittal 
of  every  crime  of  a  higher  grade  of  which 
he  might  be  convicted  on  that  indictment ; 
otherwise  the  defendant  might,  after  un- 
dergoing a  sentence  for  manslaughter  be 
again  put  on  his '  trial  for  the  charge  of 
murder.  The  jury  in  such  case  are,  in 
contemplation  of  law,  said  to  render  two 
verdicts,  one  acquitting  of  murder,  and 
one  convicting  of  manslaughter.  They 
must  necessarily  determine  the  question 
of  his  guilt  or  innocence  of  the  higher 
crime  before  proceeding  to  consider 
whether  he  is  guilty  of  the  inferior  crime. 
A  verdict  of  manslaughter  on  a  charge  for 
murder  is  as  much  an  acquittal  of  the 
higher  crime,  as  would  be  an  express 
finding  of  that  fact,  since  the  result  of 
both  is  to  exempt  the  accused  forever 
from  the  penalty  of  the  law  for  the  mur- 
der. There  are,  however,  some  cases 
which  still  adhere  to  the  old  doctrine  that 
if  distinct  offences  are  charged  in  separate 
counts  of  the  same  indictment,  the  verdict 
must  expressly  find  the  defendant  either 
guilty  or  not  guilty  upon  each  count,  or 
no  judgment  can  be  rendered.     See  The 
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States.  Sulton,  4  Gill,  494,  (1846)  ;  King  6  Maryland,  167,  (1854.)     And  see  Rex 

V.  Hayes,  2  Lord  Raymond,  1521  ;  Wilson  v.  Mansell,  1  Anderson,  103. 
y.TJieState,  20  Ohio,  26,(1851.)    And  this        And  this  is  said  to  be  so,  because  mur- 

strictness  has  been  sometimes  pushed  even  der  and  manslaughter  are  different  crimes, 

further,  to  the  extent  that  if  there  be  but  and  not  merely  different  degrees  of  the 

one  count,  which  involves  different  grades  same  crime.    And  if  this  is   the  reason, 

of  offences,  and  thejury  find  the  defendant  the  same  rule  would  not  prevail  in  those 

guilty  of  only  the  lower  grade,  the  verdict  States  where  by  statute  different  degrees 

should  expressly  negative  the  guilt  of  the  of  murder  are  established  ;   for  in  such 

higher  offence,  or  it  will  be  invalid.    As,  cases  thejury  might  find  a  prisoner  "guilty 

if  on  a  trial  for  murder,  manslaughter  only  of  murder  in  the  second  degree,"  without 

be  proved,  and  the  jury  find  the  prisoner  saying  not  guilty  of  murder  in  the  first 

guilty  only  of  that  offence,  they  must  also  degree,  and  such  verdict  would  be  valid, 

say  "  not  guilty  of  murder."     Such  is  the  See  WeigJiorst  v.  The  Slate,  7  Maryland, 

rule  laid  down  in  The  Slate  v.  Flannigan,  442,  (1855.) 

E.  H.  B. 
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* 

When,  on  the  trial  of  an  indictment  for  murder,  the  killing  is  proved  to  have  been  committed 
by  the  defendant,  and  nothing  further  is  shown,  the  presumption  of  law  is,  that  it  was 
malicious,  and  an  act  of  murder,  and  proof  of  matter  of  excuse  or  extenuation  lies  on  the 
defendant,  which  may  appear  either  from  evidence  adduced  by  the  prosecution,  or  from 
evidence  offered  by  the  defendant. 

But  where  there  is  any  evidence  tending  to  show  excuse  or  extenuation,  it  is  for  the  jury  to 
draw  the  proper  inferences  of  fact  from  the  whole  evidence,  and  decide  the  fact  on  which 
the  excuse  or  extenuation  depends,  according  to  the  preponderance  of  evidence. 

"Wilde,  J.,  dissenting,  AeZrf,  1.  That  when  the  facts  and  circumstances  accompanying  a  homi- 
cide are  given  in  evidence,  the  question  whether  the  crime  is  murder  or  manslaughter 
is  to  be  decided  upon  the  evidence,  and  not  upon  any  presumption  from  the  mere  act  of 
killing. 

2.  That  if  there  be  any  such  presumption,  it  is  -  presumption  of  fact,  and  if  the  evidence 
leads  to  a  reasonable  doubt  whether  the  presumption  be  well  founded,  that  doubt  will  avail 
in  favor  of  the  prisoner. 

3.  That  the  burden  of  proof,  in  every  criminal  case,  is  on  the  Commonwealth  to  prove  all 
the  material  allegations  in  the  indictment ;  and  if  ori  the  whole  evidence,  the  jury  have  a 
reasonable  doubt  whether  the  defendant  is  guilty  of  the  crime  charged,  they  are  bound  to 
acquit  him. 

The  defendant  was  indicted  for  the  murder  of  James  Norton.     His 
counsel,  at  the  trial,  attempted  to  show  that  his  offence  was  man- 

1  9  Metcalf,  98. 
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slaughter.  The  evidence  at  the  trial,  so  far  as  it  relates  to  the  ques- 
tions of  law  hereinafter  discussed,  is  stated  in  the  opinion  of  the  major- 
ity of  the  court,  as  given  by  the  chief  justice.  After  the  case  was 
committed  to  the  jury  with  instructions  from  the  court,  and  they 
had  been  in  consultation  several  hours,  they  sent  to  the  court  this 
question  :  "  Were  the  jury  instructed  by  the  court,  that  the  prisoner 
must  prove  provocation  or  mutual  combat,  and  was  not  to  have  the 
benefit  of  any  doubts  on  the  subject  ? ''  To  this  question  the  court 
gave  the  following  answer:  "It  is  hardly  possible  to  .give  a  direct 
answer,  aflBrmative  or  negative,  to  the  question  of  the  jury,  without 
some  explanation.  The  rule  of  law  is,  when  the  fact  of  killing  is 
proved  to  have  been  committed  by  the  accused,  and  nothing  further 
is  shown,  the  presumption  of  law  is  that  it  is  malicious,  and  an  act 
of  murder.  It  follows,  therefore,  that  in  such  cases  the  proof  of 
matter  of  excuse  or  extenuation  lies  on  the  accused ;  and  this  may 
appear,  either  from  evidence  adduced  by  the  prosecution,  or  evidence 
offered  by  the  defendant.  But  where  there  is  any  evidence  tending 
to  show  excuse  or  extenuation,  it  is  for  the  jury  to  draw  the  proper 
inferences  of  fact  from  the  whole  evidence,  and  decide  the  fact  on 
which  the  excuse  or  extenuation  depends,  according  to  the  preponder- 
ance of  evidence.  Where  there  is  evidence  on  both  sides,  it  is  hardly 
possible  to  imagine  a  case  in  which  there  will  not  be  a  preponder- 
ance of  proof  on  one  side  or  the  other.  ,  But  if  the  case,  on  the  evi- 
dence, should  be  in  equilibrio,  the  presumption  of  innocence  will  turn 
the  scale  in  favor  of  the  accused  ;  that  is,  in  a  case  like  the  present,, 
in  favor  of  the  lesser  offence.  But  if  the  evidence,  in  the  opinion  of 
the  jury,  does  not  leave  the  case  equally  balanced,  then  it  is  to  be 
decided  according  to  its  preponderance." 

The  jury  found  the  defendant  guilty  of  murder,  and  his  counsel 
moved  for  a  new  trial,  on  the  ground  that  the  jury  were  misdirected. 

R.  H.  Dana,  Jr.,  for  the  defendant.  A  killing  may  be  criminal  or 
not  criminal ;  and  if  criminal,  it  may  be  murder  or  manslaughter^ 
From  the  mere  act  of  killing,  there  is  no  presumption  in  nature,  or 
from  experience,  that  it  is  murder  rather  than  manslaughter.  Of  all 
the  homicides  that  are  committed,  few  are  found  to  be  murders.  A 
presumption  of  murder,  from  the  mere  fact  of  killing,  is  therefore  con- 
trary to  reason  and  experience,  as  well-  as  against  liberty  and  life  ^ 
and,  it  should  not  be  enforced  without  the  clearest  proof  of  its  un- 
avoidable obligation  upon  the  court. 

The  question  now  before  the  court  respects  the  burden  of  proof.. 
The  jury  were  satisfied  that  the  prisoner  killed  the  deceased.  They 
were  not  satisfied  that  he  killed  him  of  malice.  In  this  state  of  mind 
they  asked  the  court  for  the  rule  of  law.     If  the  court  had  ruled 
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that  the  malicious  killing  was  a  single  proposition,  of  the  truth  of 
which  the  jury  must  be  satisfied  beyond  a  reasonable  doubt,  the  ver- 
dict would  have  been  for  manslaughter.  But  the  court  separated  the 
proposition  into  two  parts,  the  killing  and  the  malice,  and  instructed 
the  jury,  in  effect,  that  malice«need  not  be  proved,  but  was  to  be  in- 
ferred, by  a  technical  presumption,  from  the  killing,  and  that  the 
burden  of  proof  was  shifted  upon  the  prisoner  to  disprove  it.  This 
burden  w^as  indeed  lightened  by  requiring  him  to  produce  only  a  pre- 
ponderance of  belief,  or  an  equilibrium,  in  favor  of  his  defence.  But 
this  was  ex  gratid,  and  the  principle  is  the  same.  The  presumption 
was  enforced,  and  the  burden  shifted  upon  the  prisoner. 

Burke  says,  "  civil  cases  regard  property."  Now  although  prop- 
erty itself  is  not,  yet  almost  every  thing  concerning  property,  and  all 
its  modifications,  is  of  artificial  contrivance.  The  legislator  there- 
fore always,  the  jurist  frequently,  may  ordain  certain  methods  by 
which  alone  they  will  suffer  such  matters  to  be  shown  and  estab- 
lished;  because  their  very  essence,  for  the  greater  part,  depends  on 
the  arbitrary  conventions  of  men.  They  make  fictions  of  law,  and 
presumptions  of  law,  according  to  their  ideas  of  utility.  But  where 
the  subject  is  of  a  moral  nature,  independent  of  their  connections 
men  have  no  other  reasonable  authority  than  to  register  and  digest 
the  results  of  experience  and  observation.  The  presumptions  that, 
belong  to  criminal  cases,  are  those  natural  and  popular  presumptions 
which  are  only  observations  turned  into  maxims."  This  distinction 
between  artificial  and  natural  presumptions  is  recognized  by  the  text 
writers;  and  the  former  are  nowhere  applied  to  criminal  cases.  Best 
on  Presumptions,  18,  43,  208,  308.     Wilis  on  CircumstantialEv.  29. 

The  presumption,  in  the  present  case,  is  purely  artificial  and  tech- 
nical. No  fact  can  be  added,  like  that  of  using  a  deadly  weapon  ; 
for  the  ruling  was,  that  the  mere  fact  of  killing  supports  the  presump- 
tion. ,  Nor  is  it  a  presumption  of  criminality  only,  which  the  law 
raises ;  for  there  is  no  doubt  of  the  criminality  of  the  act.  The  only 
question  is  as  to  the  degree ;  and  it  is  here  that  the  law  [is  sup- 
posed to  enforce  a  presumption  of  the  greater  degree  of  guilt,  rather 
than  the  less. 

Suppose  the  jury  had  returned  a  special  verdict,  viz.,  that  the  pris- 
oner killed  the  deceased,  and  that  the  killing  was  criminal,  but  that 
they  had  reasonable  doubts  whether  it  was  malicious ;  could  the 
court  have  entered  a  judgment  of  guilty  of  murder  ?  Yet  such  would 
be  the  legal  effect  of  that  finding,  if  the  doctrine  of  the  instructions 
be  true. 

The  jury  were  not  allowed  to  be  judges  even  of  the  facts.  A  fact 
was  given  to  them,  with  an  artificial  weight  attached  to  it  by  law, 
which  thev  were  not  at  liberty  to  disregard.     They  were  required  to 
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draw  an  inference  from  it,  which,  in  their  judgments,  as  reasoning 
and  observing  men,  they  never  would  have  drawn.  They  do  not 
draw  it  now.  .  The  law  draws  it.  The  prisoner  has  not  had  what 
he  is  entitled  to,  namely,  the  unbiassed  moral  conviction  of  the  jury 
that  he  is  guilty  of  murder. 

By  the  instructions  given  to  the  jury, -thejr  verdict  was  made  to 
depend,  not  upon  their  convictions,  but  upon  the  burden  of  proof, 
which  is  governed  by  technical  rules.  If  a  reasonable  doubt  arises 
as  to  the  fact  of  killing,  the  identity  of  person,  an  alibi,  or  the  like, 
.  the  prisoner  has  the  benefit  of  it.  But  if  it  arises  as  to  the  malicious 
intent,  which  is  the  gist  of  the  charge,  he  is  to  be  convicted  of 
malice,  whether  it  be  or  be  not  supported  by  proof,  unless  he  rebuts 
the  charge.  But  it  has  always  been  held,  in  this  Commonwealth, 
that  in  criminal  trials  the  burden  of  proof  never  shifts.  The  Com- 
monweallh  v.  Kimball,  24  Pick.  373.  The  Commonwealth  v.  Dana,  2 
Met.  340. 

It  will  be  contended,  in  behalf  of  the  government,  that  though,  as 
a  general  rule,  the  burden  of  proof  does  not  shift  in  criminal  cases, 
and  though  a  defendant  is  entitled  to  the  benefit  of  every  reasonable 
doubt,  yet  that  there  is  an  exception  in  the  case  of  homicide.  And 
the  text  books  contain  loose  language  that  imports  such  an  anomaly. 
But  it  is  not  found  in  any  decision  of  a  court.  The  history  of  the 
law  of  homicide  accounts  for  the  rise  and  transmission  of  this  lan- 
guage. At  an  early  period,  if  the  homicide  was  proved,  a  verdict  of 
murder  was  returned ;  and  if  there  were  circumstances  of  excuse,  a 
pardon  was  sued  out.  At  a  later  period,  the  punishment  of  murder 
and  manslaughter  was  the  same.  Both  offences  Vv^ere  equally  clergy- 
able, before  the  St.  of  23  Hen.  VIII. ;  and  a  distinction  between  them 
was  hardly  recognized.  So  far  was  this  true,  that  the  nature  of  the 
prisoner's  intent  needed  not  to  be  alleged  in  the  indictment.  But  that 
statute  inflicted  death,  without  clergy,  upon  persons  convicted  of  wil- 
ful murder  with  malice  prepense.  Even  after  the  degree  of  punish- 
ment was  altered,  the  verdict  was  always  for  murder,  if  there  was  a 
felonious  homicide,  with  a  recommendation  of  a  commutation  of 
punishment,  if  there  was  no  sufficient  proof  of  malice  prepense.  A 
separate  verdict  for  manslaughter  was  new  in  Elizabeth's  time.  4 
Bl.  Com.  201 ;  Dyer,  261.  When  the  verdict  and  the  punishment 
were  the  same,  there  was  no  need  of  strictness  in  the  distinctions. 
It  was  enough  to  know,  that  if  the  killing  was  proved,  the  party  was 
to  be  convicted  generally.  Hence  a  crimir||l  intent  and  a  felonious 
intent  were  convertible  terms;  and  so  were  murder  and  felonious 
homicide.  Mr.  Justice  Story  says:  "  Malice,  in  the  true  sense  of  the 
law,  at  least  in  all  cases  except  that  of  murder,  signifies  no  more  than 
a  wilful  intent  to  do  a  wrongful  act.     In  cases  of  murder,  there  is 
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an  accompaniment,  indicative  of  its  being  used  in  a  more  intense 
sense—'  malice  aforethought.'  "  The  United  Stales  v.  Taylor,  2  Sum- 
ner, 586.  The  word  malice,  in  all  the  earlier  cases,  njeant  no  more 
than  criminality.  The  S(.  of  Hen.  VIII.  recognizes  degrees  of  crim- 
inality in  homicides,  and  makes  malice  prepense  the  definition  of 
murder,  in  contradistinction  to  simple  malice,  or  mere  criminality, 
which  is  equally  predicable  of  manslaughter.  This  distinction  has 
been  gradually  unfolded.  The  earlier  cases  use  malice  in  the  general 
sense.  We  have  taken  such  instances  and  applied  them  to  the  new 
state  of  the  law. 

An  argument  against  the  instruction  arises  from  the  fact  that  the 
court  was  obliged  to  make  a  new  rule  ;  the  rule  oi  preponderance  and 
equilibrmm.  These  words  are  nowhere  to  be  found  in  the  criminal 
law,  until  introduced  on  the  trial  of  Rogers.  7  Met.  500.  See  Best 
on  Presumptions,  257.  Even  if  the  language  of  the  text  books  is  to 
be  adhered  to,  and  proof  of  the  killing  is  held  to  throw  the  burden  on 
the  prisoner,  what  is  that  burden  ?  It  is  a  prisoner's  burden,  the 
only  burden  ever  put  upon  him  by  the  law,  that  of  satisfying  the  jury 
that  there  is  a  reasonable  doubt  of  his  guilt. 

S.  D.  Parker, -toi  the  Commonwealth.  The  instruction  to  the  jury 
was  the  same  that  was  ^iven  in  The  Commonwealth  v.  Rogers,  7 
Met.  500;  and  the  defendant  was  allowed  the  advantage  of  an 
equilibrium  of  proof,  in  a  matter  which  he  was  bound  to  prove.  This 
was  more  favorable  to  the  defendant  than  is  warranted  by  any  case, 
except  that  of  Rogers. 

Generally,  the  rules  of  evidence  are  the  same  in  criminal  cases  as 
in  civil ;  and  in  civil  cases  the  burden  is  on  the  party  who  takes  the 
affirmative.  Phelps  v.  Hartwell,  and  Blaney  v.  Sargeant,  1  Mass.  71, 
335;  Buckminster  V.  Perry,  4  Mass.  593;  Phillips  y.  Ford,  9  Pick. 
39  ;  Loring  v.  Steineman,  1  Met.  211.  When  a  primd  facie  case  is 
made  by  a  plaintiff,  the  burden  of  proof  is  shifted  upon  the  defend- 
ant, and  he  must  prove  matter  of  avoidance.  Gray  v.  Gardner,  17 
Mass.  189 ;  Attleborovgh  v.  Middleboroiigh,  10  Pick.  378 ;  Davis  v. 
Jenny,  1  Met.  224.     See  also  Powers  v.  Russell,  13  Pick.  76. 

When  the  law  presumes  the  affirmative,  it  lies  on  the  party  who 
denies  the  fact  to  prove  the  negative.  1  Stark.  Bv.  380.  And  it  has 
been  held,  for  centuries,  that  when  a  homicide  is  proved  to  have  been 
committed,  the  law  presumes  it  to  have  been  malicious,  and  to  be 
murder,  until  the  contra))^  appears ;  that  it  is  for  the  accused  to  show, 
satisfactorily,  the  circumstances  which  justify,  extenuate,  or  excuse 
the  act.  1  Hale,  P.  C.  455  ;  Foster's  Crown  Law,  255  ;  Kelyng,  27 ; 
1  Hawk.  c.  31,  §  32  ;  1  East,  P.  C.  224, 340 ;  4  Bl.  Com.  201 ;  Roscoe 
Crim.  Ev.  (2d  ed.)  20 ;  The  King  v.  Oneby,  2  Ld.  Raym.  1493,  and 
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2  Stra.  773  ;  Mitchell  v.  The  State,  5  Yerg.  340.  This  dqctrine  was 
laid  down  in  the  case  of  The  Commonwealth  v.  Phillips,  tried  in  this 
court  in  1817,  as  appears  in  a  pamphlet  report  thereof,  p.  45  ;  also  in 
The  Commonwealth  v.  Knapp,  10  Pick.  484.  In  The  Commonwealth 
V.  Dana,  2  Met.  329,  the  same  rule  was  applied  in  the  case  of  a  minor 
offence. 

G.  W.  Phillips,  in  reply.  The  government  is  bound  to  prove  the 
homicide,  and  that  the  defendant  committed  it,  and  that  he  did  it 
maliciously.  If  there  be  any  reasonable  doubt  on  either  point,  the 
defendant  is  entitled  to  an  acquittal  of  the  charge  of  murder.  Best 
on  Presumptions,  267.  This  is  clearly  so,  unless  a  presumption  of 
law  alters  the  case,  and  throws  upon  the  defendant  the  burden  of 
negativing  the  malice.  But  the  counsel  for  the  government  has 
.failed  to  produce  a  single  adjudication  that  the  burden  is  thus  shifted. 
The  dicta  of  judges  arid  text  writers,  to  this  effect,  are  indeed  numer- 
ous. But  this  was  accounted  for  in  the  opening  a%ument  for  the 
defendant,  and  may  be  further  explained,  by  referring  it  to  the  arbi- 
trary rules  introduced  by  the  Norman  conqueror,  and  stated  in 
Kelyng,  121-124,  and  4  Bl.  Com.  194.  The  case  of  The  Common- 
wealth V.  Dana,  2  Met.  329,  does  not  support  the  position  taken  for  the 
government,  but  the  contrary.  It  was  there  held  that  the  burden  of 
proof  was  not  shifted.  In  The  Commonwealth  v.  Rogers,  7  Met.  500, 
the  defence  was  insanity,  and  the  presumption  of  sanity  is  warranted 
by  all  experience  and  observation.  But  the  presumption  of  malice, 
in  case  of  homicide,  is  not  thus  warranted.  See  opinions  of  the 
judges,  in  The  King'  v.  Burdett,  4  Barn.  &  Aid.  140,  149. 

The  opinion  of  a  majority  of  the  court  was  delivered  by 
Shaw,  C.  J.  A  motion  has  been  submitted  by  the  counsel  for  the 
prisoner,  after  conviction,  for  a  new  trial,  for  a  misdirection  in  point 
of  law,  in  the  instructions  of  the  court  to  the  jury.  Such  a  motion 
is  of  rare  occurrence  ;  and  as  a  capital  trial  is  by  law  a  trial  before  a 
full  court,  it  cannot  be  considered  as  a  matter  of  course,  and  if  allow- 
able at  all,  it  must  be  on  occasions  of  real  difficulty  and  importance. 
On  the  present  trial,  after  the  jury  had  retired  to  deliberate  on  their 
verdict,  an^fiad  been  some  time  in  consultation,  they  requested  a 
further  insffiction  of  the  court ;  and  the  court,  after  a  short  deliber- 
ation, gave  them  instructions  upon  the  point  proposed.  The  court, 
although  they  took  as  much  time  for  consideration  as  the  circum- 
stances of  the  case  then  admitted,  had  yet  little  time  and  opportunity 
for  reflection  and  the  examination  of  authorities,  and  were  very  will- 
ing to  reconsider  the  subject,  under  the  light  which  might  be  thrown 
upon  it  by  the  arguments  of  counsel  and  the  citation  of  authorities. 

43* 
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We  have  had  the  aid  of  a  full  and  able  argument  by  learned  counsel, 
and  are  now  prepared  to  state  the  result.  It  is  a  subject  of  unfeigned 
regret,  that  on  a  question  of  this  extreme  delicacy  and  magnitude, 
the  members  of  the  court  have  not  been  able  to  come  to  a  unani- 
mous opinion.  But  after  a  repeated  examination  of  authorities,  and 
the  fullest  discussion  and  interchange  of  opinion,  we  have  not  been 
'  able  to  come  to  such  a  desirable  result.  It  has  become  my  duty  to 
state  the  opinion, of  a  majority  of  the  court. 

•In  order  to  the  better  understanding  of  the  question  put  by  the 
jury,  and  the  instructions  of  the  court  given  in  ajiswer  thereto,  it 
seems  proper  to  state  briefly  the  course  of  the  trial,  and  the  questions 
in  fact  submitted  to  the  jury. 

The  prisoner  was  indicted  for  the  wilful  murder  of  James  Norton, 
on  the  night  of  the  2d  of  July,  1844,  between  eleven  and  twelve 
o'clock.  There  was  plenary  evidence  tending  to  prove  that  the  said 
Norton,  at  the  time  and  place  stated  in  the  indictment,  received  a 
mortal  wound  H^  a  dirk  knife,  the  blade  of  which  had  penetrated  his 
heart,  and  was  found,  on  a  po'st  mortem  examination,  broken  off  in 
the  body  of  the  deceased  ;  of  which  wound  he  almost  instantly  died ; 
and  that  this  wound  was  inflicted  by  the  hand  of  the  prisoner.  There 
was  some  evidence  tending  to  show  some  struggle  and  contest  be- 
tween the  parties,  at  or  shortly  before  the  time  at  which  the  mortal 
wound  was  given,  and  some  conflicting  evidence  in  regard  to  the  fact 
and  to  the  circumstances  of  such  contest  and  struggle.  The  ground 
originally  taken  by  the  prisoner's  counsel  was,  supposing  the  charge 
of  killing  to  be  proved,  that  the  act  was  done  in  excusable  self-de- 
fence, or,  that  if  it  was  a  culpable  homicide,  it  was  not  done  with 
malice,  so  as  to  make  it  murder,  but  done  in  heat  of  blood  in  mutual 
combat,  or  under  such  provocation  as  the  law  admits  to  be  sufficient 
to  extenuate  the  offence,  and  reduce  it  to  manslaughter.  The  de- 
fence was  ultimately  placed  mainly  on  the  latter  ground,  and  one 
of  the  questions  submitted  to  the  jury  was,  whether  there  existed 
such  heat  of  blood  in  mutual  combat,  or  such  sufficient  provocation, 
so  as  to  reduce  the  homicide  to  manslaughter. 

The  question  put  by  the  jury,  some  time  after  they  had  withdrawn 
from  the  bar,  and  the  answer  thereto  by  the  court,  were  thus : 
[Here  the  chief  justice  stated  the  question  and  the  a^wer,  as  set 
forth,  ante,  p.  505.] 

The  motion  for  a  new  trial  is  made  on  the  ground  that  this  was  a 
misdirection,  and  that  the  jury  should  have  been  instructed  that,  if  there 
was  sufficient  evidence  to  raise  a  reasonable  doubt,  whether  the  hom- 
icide was  malicious,  or  committed  in  heat  of  blood  in  mutual  combat, 
or  suddenly,  upon  adequate  provocation,  so  as  to  extenuate  it  to 
manslaughter,  then  they  should  return  a  verdict  of  manslaughter. 
This  is  the  question  we  are  to  consider. 
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In  the  first  place,  it  is  proper  to  consider  what  the  nature  of  the 
homicide  was,  in  the  present  case,  to  distinguish  it  from  other  species 
of  homicide,  and  consider  what  was  the  nature  and  tendency  of  the 
evidence,  upon  which  the  instruction  was  prayed  by  the  jury. 

There  may  be  cases  of  homicide,  properly  ruled  murder  by  implied 
malice,  when  there  was  no  intention  to  take  the  life  of  the  deceased 
party ;  as  where  one  wantonly  throws  timber  from  a  house  into  a  * 
street  in  a  populous  town,  regardless  of  consequences  ;  or  where  one 
feloniously  shoots  at  tame  fowls,  with  intent  to  steal  them,  and  the 
ball  accidentally  hits  a  man  and  kills  him ;  or  where  one  wantonly 
suffers  a  wild  beast  to  go  at  large ;  or  where  one  rides  an  unruly 
horse  into  a  crowd ;  or  where  a  mother  exposes  her  infant  child  in  a 
garden, "and  it  is  killed  by  a  kite  ;  or  where  the  overseers  of  different 
parishes  shift  a  pauper  infant  child  from  one  parish  to  the.  other,  in  a 
contest  which  shall  support  it,  until  it  dies  of  cold  and  hunger ;  or 
where  a  son  wantonly  exposes  his  sick  father  to  the  cold,  so  that  he 
dies ;  or  where  a  woman  places  her  child  in  a  hog-sty,  to  secrete  it, 
and  it  is  destroyed.  All  these  (and  many  more  cases,  mentioned  in 
the  books,  might  be  named,)  are  cases  where  death  ensues  from  acts 
done  recklessly  and  wantonly,  under  circumstances  of  inhumanity 
and  cruelty,  indicating  a  heart  devoid  of  social  duty,  and  fatally  bent 
on  mischief.  But  as  the  question,  whether  such  homicide  be  murder, 
or  manslaughter,  must  depend  upon  the  degree  of  carelessness,  cruelty 
or  malignity,  presented  by  the  evidence,  depending  upon  the  particu- 
lar facts  and  circumstances,  the  malice  must  be  an  inference  of  fapt 
from  these  circumstances  ;  and  if  thereby  a  reasonable  doubt  exists, 
upon  the  evidence,  whether  the  fact  of  malice  is  proved,  a  jury  may 
be  properly  instructed  to  return  a  verdict  of  manslaughter.  But  the 
case,  to  which  the  rule  we  are  now  considering  applies,  is  one  where 
the  life  of  the  deceased  has  been  taken  by  the  accused,  by  a  volun- 
tary act,  a  wound  inflicted  with  great  violence,  with  a  deadly  weapon, 
and  upon  a  vital  part. 

The  distinguishing  characteristic  of  murder  is  homicide  with  malice 
aforethought,  express,  or  implied  by  law.  The  effect  of  the  rule  pre- 
sented to  the  jury  was,  that  if  it  was  proved,  beyond  reasonable 
doubt,  that  the  defendant  had  wilfully  and  voluntarily  inflicted  a 
mortal  wound  upon  the  deceased,  malice  was  to  be  inferred  from  this 
act,  unless'  such  facts  were  proved,  by  a  preponderance  of  the  evi- 
dence, as  would  extenuate  the  homicide  and  reduce  it  to  man- 
slaughter. This  rule  seems  to  rest  on  well-settled  principles,  and  to 
be  supported  by  a  great  weight  of  authorities. 

A  sane  man,  a  voluntary  agent,  acting  upon  motives,  must  be  pre- 
sumed to  contemplate  and  intend  the  necessary,  natural  and  prob- 
able consequences  of  his  own  acts.     If,  therefore,  one  voluntarily  or 
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wilfully  does  an  act  which  has  a  direct  tendency  to  destroy  another's 
life,  the  natural  and  necessary  conclusion  from  the  act  is,  that  he  in- 
tended so  to  destroy  such  person's  life.  So,  if  the  direct  tendency  of 
the  wilful  act  is  to  do  another  some  great  bodily  harm,  and  death  in 
fact  follows,  as  a  natural  and  probable  consequence  of  the  act,  it  is 
presumed  that  he  intended  such  consequence,  and  he  must  stand 
legally  responsible  for  it.  So,  where  a  dangerous  and  deadly  weapon 
is  used,  with  vioknce,  upon  the  person  of  another,  as  this  has  a  direct 
tendency  to  destroy  life,  or  do  some  great  bodily  harm  to  the  person 
assailed,  the  intention  to  take  life,  or  do  him  some  great  bodily  harm, 
is  a  necessary  conclusion  from  the  act. 

But,  however  suddenly  any  act  is  done,  the  intent  to  do  it  precedes 
the  doing  of  it,  and  the  act  is  done  in  pursuance  of  the  intent  and 
formed  design.  However  short  the  interval,  the  intent  necessarily 
precedes.  This  is  manifest  from  the  ordinary  case  of  a  mortal  blow 
given,  with  a  deadly  weapon,  immediately  upon  words  of  provoca- 
tion. Words,  however  aggravating,  not  being  considered  a  sufficient 
provocation  to  extenuate  the  offence  to  manslaughter,  it  is  uniformly 
held  to  be  murder,  an  act  done  with  malice  prepense ;  and  it  is  not 
the  less  preconceived,  because  the  act  immediately  followed  the  guilty 
intent.  There  was  obviously  no  intent  to  .do  the  act  of  violence, 
until  the  provocation  was  offered;  and  although  it  is  said' that  the 
act  of  resentment  follows  immediately,  yet  such  is  the  rapidity  with 
which  the  mind  operates  and  forms  its  purposes,  and  so  instan- 
staneously  does  the  hand  execute  the  purposes  of  the  will,'  thaf" 
the  moment  which  intervenes  is  sufficient  for  the  operation  of  the 
malignant  motive.  Otherwise,  the  suddenness  of  the  mortal  blow, 
on  provocation  however  slight,  must  exclude  the  implication  of 
malice.  But  the  law,  in  such  eases,  does  impute  malice  to  the  act, 
because  it  does  not  consider  the  weight  of  the  provocation  such  as 
naturally  to  arouse  so  violent  a  resentment ;  and  as  an  act  so  violent 
and  cruel  cannot  be  attributed  to  a  natural  resentment,  incident  to 
the  infirmity  of  human  nature — on  which  ground  alone  it  can  ex- 
tenuate the  homicide — it  is  necessarily  attributed  to  malignity  of 
heart. 

Malice,  in  the  definition  of  murder,  is  imputed  to  an  act  done  wil- 
fully, malo  animo,  an  act  wrong  in  itself,  injurious  to  another,  and  for 
which  there  is  no  apparent  justification  or  excuse.  Such  justifica- 
tion or  excuse  must  depend  on  the  existence  of  facts  ;  and  such  facts 
must  be  proved  and  found  in  order  to  be  the  basis  of  any  judicial 
decision.  The  wilful  and  voluntary  act  of  destroying  the  life  of 
another,  is  an  act  wrong  and  unlawful  in  itself,  injurious  in  the  high- 
est degree  to  the  rights  of  another,  being  the  greatest  wrong  which 
can  be  done  to  him,  contrary  to  the  laws  of  nature  as  well  as  society, 
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and  in  violation  of  the  plainest  dictates  of  conscience.  The  natural 
and  necessary  conclusion  and  inference  from  such,  an  act  wilfully 
done,  without  apparent  excuse,  are,  that  it  was  done  malo  animo,  in 
pursuance  of  a  wrongful  injurious  purpose,  previouslT/,  though  perhaps 
suddenly,  formed,  and  is  therefore  "  a  homicide  with  malice  afore- 
thought," which  is  the  true  definition  of  murder.  And  it  appears  to 
us,  that  this  is  not  a  forced,  arbitrary,  technical  or  artificial  presump- 
tion of  law,  but  a  natural  and  necessary  inference  from  the  fact. 
This  will  be  more  apparent  from  considering  what  malice,  in  legal 
contemplation,  is,  and  how  it  is  inferred  from  illegal  and  wrongful 
acts,  in  other  cases  of  crimes  and  offences  of  less  magnitude. 

Malice,  although  in  its  popular  sense  it  means  hatred,  ill  will  or 
hostility  to  another,  yet,  in  its  legal  sense,  has  a  very  different  mean- 
ing, and  characterizes  all  acts  done  with  an  evil  disposition,  a  wron^ 
and  unlawful  motive  or  purpose  ;  the  wilful  doing  of  an  injurious  act 
without  lawful  excuse. 

Mr.  Justice  Bayley,  in  giving  the  opinion  of  the  court  in  Bromage 
V.  Prosser,  4  Barn.  &  Cres.  255,  though  on  a  subject  widely  different 
from  homicide,  thus  gives  the  legal  description  of  malice,  in  contra- 
distinction to  the  popular  sense,  in  which  the  term  is  commonly 
used :  "  Malice,  in  common  acceptation,  means  ill  will  against  a  per- 
son ;  but  in  its  legal  sense  it  means,  a  wrongful  act,  done  intention- 
ally, without  just  cause  or  excuse.  If  I  give  a  perfect  stranger  a  blow 
likely  to  produce  death,  I  do  it  of  malice,  because  I  do  it  intention- 
ally and  without  just  cause  or  excuse.  If  I  maim  cattle,  without 
knowing  whose  they  are,  if  I  poison  a  fishery,  without  knowing  the 
owner,  I  do  it  of  malice,  because  it  is  a  wrongful  act  and  done  inten- 
tionally. If  I  am  arraigned  of  felony,  and  wilfully  stand  mute,  I  am 
said  to  do  it  oF  malice,  because  it  is  intentional  and  without  just 
cause  or  excuse."  This  is  sometimes  called  malice  in  law,  in  contra- 
distinction to  malice  in  fact,  because  the  law  draws  the  inference 
from  the  fact.  So,  in  civil  actions,  and  prosecutions  for  minor  of- 
fences, some  authorities  in  our  own  books,  and  in  recent  cases,  illus- 
trate this  legal  doctrine  of  malice.  In  Wills  v.  Noyes,  12  Pick.  324, 
the  court  charged  the  jury  that  legal  malice  might  differ  from  malice 
in  the  comrnon  acceptation  of  the  term  ;  that  to  do  a  wrong  or  un- 
lawful act,  knowing  it  to  be  such,  constituted  legal  malice.  This 
was  affirmed  by  the  whole  court,  who  say,  that  whatever  is  done, 
"  with  a  wilful  disregard  of  the  rights  of  others,  whether  it  be  to  com- 
pass some  unlawful  end,  or  some  lawful  end  by  unlawful  means, 
constitutes  legal  malice."  So,  in  a  more  recent  case.  The  Common- 
weallh  V.  Snelling,  15  Pick.  340,  the  court,  after  noticing  the  legal 
and  popular  meafiing  of  the  term  "  malice,"  say,  "  in  a  legal  sense, 
any  act  done  wilfully  and  purposely,  to  the  prejudice  and  injury  of 
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another,  which  is  unlawful,  is,  as  against  that  person,  malicious." 
See  also  Foster's  Crown  Law,  256 ;  Russell  on  Crimes,  (1st.  ed.) 
614,  note. 

These  instances,  taken  from  cases  having  no  analogy  to  the  crime 
of  homicide,  are  adduced  to  show,  that  the  presumption  of  malice, 
from  a  wrongful  and  injurious  act  wilfully  done,  when  applied  to 
homicide,  is  not  technical,  or  artificial,  or  invented  for  the  particular 
occasion,  but  is  the  result  of  a  mode  of  legal  reasoning  which  is  of 
general  application. 

The  same  doctrine  is  laid  down,  as  the  undoubted  law  of  England, 
in  a  recent  work  of  good  authority,  frequently  republished  and  in  ex- 
tensive use  in  this  country  ;  2  Stark.  Ev.  903  ;  in  which  the  writer 
states  the  general  doctrine  I  have  been  stating,  that  "  malicious"  im- 
ports nothing  more  than  the  wicked  and  perverse  disposition  with 
which  tha  party  commits  the  act ;  and  he  illustrates  the  general  prop- 
osition by  a  reference  to  this  presumption  of  malice  in  the  case  of 
homicide.    His  words  are  :  "  The  application  of  the  term  '  malicious ' 
is  strongly  illustrated  in  the  case  of  homicide,  where  the  malus  animus, 
which  brings  the  offence  within  the  denomination  of  wilful  murder, 
is  frequently  to  be  collected  by  the  court,  as  a  matter  of  lav/,  from 
the  circumstances  of  the  case,  and   is  not  an  inference  of  fact  to  be 
drawn  by  a  jury,  as  it  must  necessarily  be  whenever  malice  consists  in 
the   specific  inlenlion  actually   existing  in  the  mind  of  the   agent, 
at  the  time  of  the  act."     And  it  is  remarkable  that  Mr.  Greenleaf^ 
whose  recent  treatise  on  evidence  is  to  be  regarded  rather  as  a  dis- 
cussion and  statement  of  the  grounds  and  principles  of  the  theory  of. 
proof  in  general,  than  as  a  detail  of  the  rules  of  evidence,  puts  forth 
this  same  presumption  of  malice,  not  as  an  arbitrary  or  techpical 
rule,  but  as  a  natural  inference,  drawn  by  a  fair  codlse  of  reasoning, 
from  the  laws  of  nature,  the  experienced  course  of  human  conduct 
and  affairs,  and  the  connection  usually  found  to  exist  between  cer- 
tain things,  and,  in  this  respect,  standing  upon  the  same  footing  as 
inferences  from  the  known  laws  of  nature.     He  adds,  "  The  general 
doctrines  of  presumptive  evidence  are  not  therefore  peculiar  to  muni- 
cipal law,  but  are  shared  by  it  in  common  with  other  departments  of 
•  science.     Thus,  the  presumption  of  a  malicious  intent  to  kill,  from 
the  deliberate  use  of  a  deadly  weapon,  and  the  presumption  of  aquatic 
habits  in  an  animal  with  webbed  feet,  belong  to  the  same  philosophy, 
differing  only  in  the  instance,  and  not  in  the  principle  of  its  applica- 
tion."    1  Greenl.  on  Ev.  §  14.     He  then  distinguishes  between  those 
which  are  conclusive,  and  not  capable  of  being  rebutted  by  proof, 
and  those  which  are  disputable,  and  may  be  overcome  by  opposing 
proof.     Of  the  latter,  the  following  is  the  illustration  :  "  Thus,  on  a 
charge  of  murder,  malice  is  presumed  from  the  fact  of  killing,  unac- 
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companied  with  circumstances  of  extenuation ;   and  the  burden  of 
disproving  the  fact  is  thrown  upon  the  accused."     §  34.' 

I  shall  have  occasion,  hereafter,  to  state  more  fully  that  the  term 
'  deliberate,'  as  used  in  the  first  of  these  passages,  does  not,  in  its 
legal  acceptation,  so  much  import  an  act  done  after  time  for  reflec- 
tion, as  a  voluntary  act,  an  act  done  lipon  motive,  of  purpose  and 
design,  in  contradistinction  to  acts  done  in  the  heat  of  passion,  a 
paroxysm  of  resentment,  in  which  reason  and  choice,  for  the  moment, 
have  no  agency.  The  books  constantly  speak,  in  this  connection,  of 
a  deliberate  act,  however  sudden.  Whereas,  if  deliberation  implied 
time  and  reflection,  a  deliberate  act  could  never  be  sudden.  So  it 
has  been  held  in  Pennsylvania,  under  a  statute  which  requires  pre- 
meditation to  constitute  murder  in  the  first  degree,  that  the  intention 
to  kill,  though  immediately  executed,  is  still  the  true  criterion  of  the 
crime,  and  that  the  intention  of  the  party  can  be  collected  only  from 
his  words  and  actions.  Respublica  v.  Mulatto  Bob,  4  Dall.  146. 
And  in  various  other  cases  under  the  statute,"  it  has  been  decided 
that,  where  it  appears  from  the  whole  evidence  that  the  crime  was, 
at  the  moment,  deliberately  or  intentionally  executed,  the  killing  is 
murder.  It  is  sufficient,  if  the  circumstances  of  wilfulness  and  delib- 
eration are  proved,  though  they  arose  and  were  generated  at  the 
period  of  the  transaction.  The  Commonioealth  v.  Dougherty,  1 
Browne,  Appx.  xviii.     Pennsylvania  v.  M'Fall,  Addison,  257. 

I  will  add  a  few  other  authorities  to  show  that  the  inference  of 
malice  from  unlawful  acts  is  not  an  artificial  rule  of  law,  but  a 
natural  inference,  legitimately  deduced  from  facts  admitted  or  proved, 
and  that  it  is  not  peculiar  to  the  law  of  homicide,  but  prevails  in  all 
other  departments  of  the  criminal  law.  In  Tlie  King  v.  Dixon,  3  M. 
&  S.  11,  the  defendant  was  indicted  for  delivering  bread,  mixed  with 
unwholesome  and  noxious  materials,  as  good  and  wholesome  bread, 
for  the  use  of  the  children  of  the  Royal  Military  Asylum  at  Chelsea. 
There  was  a  motion  in  arrest,  for  the  cause,  among  other  things,  that 
the  indictment  did  not  show  that  the  defendant  intended  to  injure 
the  children's  health  ;  whereupon  Lord  EUenborough  said  :  "  It  was 
an  universal  principle,  that  when  a  man  is  charged  with  doing  an 
act  of  which  the  probable  consequence  may  be  highly  injurious,  the 
intention  is  an  inference  of  law  resulting  from  the  doing  of  the  act, 
and  here  it  was  alleged  that  he  delivered  the  loaves  for  the  use  and 
supply  of  the  children."  In  The  King  v.  Philp,  1  Mood.  Cr.  Cas. 
263,  the  prisoner  was  charged  with  burning  a  ship  of  which  he  was 
part  owner,  the  primary  purpose  being  to  defraud  the  underwriters. 
But  the  evidence  not  being  produced  to  prove  the  fact  of  insurance, 
that  intention  was  not  proved.  But  there  were  counts  charging  the 
accused  with  burning  the  ship,  of  which  he  was  also  master,  with  an 
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intent  to  injure  the  other  part-owners,  and  the  case  proceeded  on 
them.  It  was  argued  by  the  counsel  for  the  prisoner,  that  the  inten- 
tion to  defraud  his  co-proprietors  was  not  proved,  but  that  a  different 
intent  was  shown.  But  jt  was  answered  and  resolved  by  the  court, 
that  voluntarily  setting  fire  to  the  ship,  and  destroying,  her,  was  a 
wilful  act ;  that  it  tended  to  a  destruction  of  the  property  of  others ; 
and  that  it  was  a  necessary  inference  of  law,  that  he  intended 
to  injure  them.  The  case  of  The  King-  v.  Farrington,  Russ.  &  Ry. 
207,  is  to  the  same  effect. 

There  is  a  very  recent  case  to  the  same  point,  The  Queen  v.  Hill, 
8  Car.  &  P.  274.  On  the  trial  of  an  indictment,  before  Mr.  Baron 
Alderson,  the  prisoner  was  charged  with  uttering  a  forged  bill  of  ex- 
change, with  intent  to  defraud  Samuel  Minor.  The  counsel  for  the 
prisoner,  in  addressing  the  jury,  submitted  that,  on  the  evidence,  they 
ought  to  negative  the  intent  to  defraud,  because  there  was  evidence, 
as  he  contended,  that  the  prisoner  intended  himself  to  take  up  the 
bill.  The  learned  judge  told  the  jury  that  the  questions  for  them 
were,  whether  the  defendant  uttered  the  bill,  as  a  true  bill,  to  Minor, 
and  whether,  if  he  did  so,  he  knew,  when  he  did  so,  that  it  was 
forged ;  and  he  instructed  them  that,  if  they  should  find  these  two 
facts,  then  they  ought  to  find,  as  a  necessary  consequence  of  law, 
that  the  prisoner  meant  to  defraud.  "  A  man,"  said  he,  "  must  be 
taken  to  intend  the  consequences  of  his  own  acts,  and  must  intend 
to  defraud,  if  he  pays  another  a  false  note  instead  of  a  real  one." 
And  this  decision  was  affirmed  by  the  fifteen  judges.  See  also  The 
King  V.  Sheppard,  Russ.  &  Ry.  169. 

That  one  shall  be  presumed  to  intend  the  natural  consequences  of 
his  own  acts,  was  decided  in  the  remarkable  case  of  The  King  v. 
Woodbuj'ne  Sf  Coke,  in  1722,  referred  to  in  most  of  the  books  on 
crown  law,  and  reported  at  large  in  16  Howell's  State  Trials,  54. 
The  indictment  was  founded  on  the  Coventry  Act,  charging  the  ac- 
cused with  lying  in  wait,  and  attacking  Edward  Crispe,  with  a  sharp 
and  heavy  instrument  called  a  bill,  with  intent  to  maim  and  disfigure 
him  ;  and  proof  of  this  intent  was  necessary  to  bring  the  case  within 
the  act.  The  proof  was,  that  they  conspired  to  murder  him ;  struck 
him  repeated  blows,  with  a  hedge  bill,  in  his  face  and  on  his  head, 
by  which  his  nose  was  slit ;  and  left  him  for  dead  ;  but  that  he  after- 
wards recovered.  The  ground  taken  by  Coke  was,  that  the  act  was 
done,  not  with  an  intent  to  disfigure,  but  to  murder.  But  it  was 
answered  and  resolved,  that  striking  a  man  in  the  face  with  such  a 
weapon,  with  an  ultimate  purpose  of  murdering  him,  had  a  direct 
tendency  to  maim  and  disfigure  him,  and  therefore  he  must  have  in- 
tended that  result;  and  he  was  convicted  and  executed. 

I  shall  now  consider  the  more  direct  question,  whether  the  instruc- 
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tion  to  the  jury,  in  the  present  case,  was  right  and  conformable  to 
law.  As  a  preliminary  to  this  inquiry,  we  must  first  ask  where  we 
are  to  look  for  the  governing  rules  and  principles  of  law  on  this  sub- 
ject. The  statute  of  the  Commonwealth  provides  that  murder  shall 
be  punished  with  death  ;  and  it  prescribes  a  milder,  but  still  a  severe, 
punishment  for  manslaughter.  But  our  statutes  nowhere  define 
murder  or  manslaughter.  They  do  not  declare  what  act  shall  con- 
stitute either  of  the  offences,  nor  what  acts  of  homicide  shall  be 
deemed  justifiable  or  excusable.  We  are  then  obliged  to  seek  for 
these  rules  and  principles  in  the  common  law.  Our  English  ances- 
tors, on  their  first  settlement  of  a  colony,  here,  as  it  has  been  signifi- 
cantly expressed,  brought  the  common  law  with  them,  and  claimed 
it  as  their  birthright,  so  far  as  it  was  applicable  to  their  state  and 
condition.  After  the  establishment  of  a  new  form  of  government, 
by  the  grant  of  the  provincial  charter,  in  1692,  one  of  the  first  acts  of 
the  new  government  was,  to  continue  in  force  all  the  local  laws 
made  under  the  colonial  government.  And,  as  we  continued  to  be 
English  subjects,  the  laws  of  England,  with  some  modifications,  con- 
tinued in  force  till  the  revolution.  And  by  our  present  Constitution, 
part  2,  c.  6,  art.  6,  it  is  declared,  that  "  all  the  laws  which  have  here- 
tofore been  adopted,  used  and  approved,  in  the  province,  colony  or 
State  of  Massachusetts  Bay,  and  usually  practised  on  in  the  courts 
of  law,  shall  still  remain  and  be  in  full  force,  until  altered  or  repealed, 
by  the  legislature,  such  parts  only  excepted  as  are  repugnant  to  the 
rights  and  liberties  contained  in  this  Constitution."  These  provi- 
sions have  efTectually  adopted  the  rules  and  principles  of  the  com- 
mon law  of  England,  as  the  laws  of  this  Commonwealth,  so  far  as 
they  are  applicable  to  our  condition,  and  given  them  an  authoritative 
and  binding  force  and  effect.  To  this  great  storehouse  of  learning 
and  intelligence  we  must  resort,  as  well  for  the  rules  and  principles 
of  law,  as  for  the  precedents,  forms  and  modes  of  practice,  as  they 
existed  at  the  time  of  our  revolution,  and  not  since  otherwise  pro- 
vided for  by  statute.  As  this  is  an  unwritten  law,  we  must  seek  for 
the  evidence  of  it  in  judicial  records,  precedents  and  decisions,  and 
those  digests,  treatises,  and  commentaries  of  learned  and  experienced 
men,  which  have  acquired  respect  and  confidence  by  long  usage  and 
general  consent.  If  we  consult  English  decisions  made  since  the 
revolution,  it  is  not  because  they  have  any  binding  force  as  rules,  but 
because  they  are  expositions  of  the  rules  and  principles  of  the  com- 
mon law,  by  men  of  great  experience  and  judgment  in  the  knowledge 
and  application  of  the  same  laws  which  we  are  seeking  to  expound. 
And  if  we  read  the  digests  and  treatises  of  reputable  authors,  pub- 
lished since  we  ceased  to  be  English  subjects,  it  is  because  they  con- 
tain the  authentic  records  of  the  precedents  and  judicial  proceedings, 
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which  furnish  the  evidence  of  the  common  law.  In  like  manner,  the 
.  decisions  of  -courts  of  other  States,  having  the  same  common  origin, 
and  deriving  their  laws  from  the  same  common  source,  are  valuable 
and  useful,  in  enabling  us  the  more  clearly  to  understand,  and  the 
more  fitly  to  apply,  the  rules  and  principles  of  our  own  authoritative 
code  of  laws. 

With  these  views  of  the  sources  of  inquiry  to  which  it  is  necessary 
to  resort,  I  will  proceed  to  the  investigation.  I  will,  in  the  first  in- 
stance, cite  the  rule  as  laid  down  by  Sir  Michael  Foster,  an  eminent 
judge  of  the  highest  court  of  criminal  jurisdiction,  many  years  before 
our  revolution,  when  the  people  of  Massachusetts  were  under  English 
jurisdiction.  He  was  also  a  most  acute,  discriminating  and  exact 
writer,  whose  chapter  on  the  law  of  homicide  has  been  a  work  of 
standard  authority  on  that  subject,  for  a  century.  Sir  William 
Blackstone  says  of  him,  that  he  was  a  very  great  master  of  the  com- 
mon law.  In  a  case  of  great  public  interest,  in  which  a  habeas  corpus 
had  issued  from  the  Court  of  King's  Bench,  to  obtain  the  discharge  of 
the  Lord  Mayor  of  London,  who  had  been  committed  to  the  tower 
of  London,  by  the  house  of  commons — a  case  involving  critical  ques- 
tions in  regard  to  the  liberty  of  the  subject  and  the  power  of  the  com- 
mons— Lord  Chief  Justice  De  Grey  delivered  his  opinion,  in  which 
the  other  judges  concurred,  refusing  to  discharge  the  party,  and  re- 
manding him  to  the  tower.  On  that  occasion,  citing,  among  others, 
the  opinion  of  Mr.  Justice  Foster,  in  support  of  his  opinion,  he  speaks 
of  him  as  one  "  who  may  be  truly  called  the  magna  charta  of  liberty 
of  persons,  as  well  as  fortunes."  3  Wils.  203.  His  work  was  cited 
at  large  by  the  court,  and  apparently  relied  on,  as  authority  for  a 
very  important  point  of  law,  in  the  case  of  The  Commonwealth  v. 
Knapp,  9  Pick.  517. 

The  rule  is  thus  stated  in  Foster's  Crown  Law,  255  :  "  In  every 
charge  of  murder,  the  fact  of  killing  being  first  proved,  all  the  circum- 
stances of  accident,  necessity  or  infirmity,  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out  of  the  evidence  pro- 
duced against  him ;  for  the  law  presumeth  the  fact  to  have  been 
founded  in  malice,  until  the  contrary  appeareth.  And  very  right  it 
is  that  the  law  should  so  presume.  The  defendant,  in  this  instance, 
stands  upon  just  the  same  ground  that  every  other  defendant  doth ; 
the  matters  tending  to  justify,  excuse  or  alleviate,  must  appear  in 
evidence,  before  he  can  avail  himself  of  them." 

As  this  was  not  a  judicial  opinion,  given  in  the  actual  adminis- 
tration of  justice,  it  may  become  necessary  to  trace  it  to  an  earlier 
source.  ^ 

Lord  Coke,  in  3  Inst.  47,  having  described  murder  as  homicide, 
"  with  malice  forethought,  either  expressed  by  the  party  or  implied 
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by  law,"  proceeds,  in  p.  51,  thus  to  define  malice  prepensed :  "  Malice 
prepensed  is  when  one  compasseth  to  kill,  wound  or  beat  another, 
and  doth  it  sedato  animo.  This  is  said  in  law  to  be  malice  fore- 
thought, prepensed,  malitia  pracogitata."  Here,  perhaps,  the  same 
remark  may  be  made  on  the  word  "  sedato  "  A,Vhich'  was  before  made 
on  the  word  "  deliberate  ;"  that  it  rather  denotes  an  act  done  in  pur- 
suance of  a  motive,  with  an  intent  and  formed  design,  in  contradis- 
tinction to  an  act  done  in  an  ebullition  of  anger,  in  which  reason 
and  judgment  are  for  the  moment  suspended.  But  whether  or  not 
this  is  the  true  meaning  intended  to  be  expressed  by  Lord  Coke,  I 
think  it  is  made  clear,  by  his  definition  of  implied  malice,  on  the  next 
page.  "  First,  in  respecft  of  the  manner  of  the  deed.  As,  if  one 
killeth  another  without  any  provocation  of  the  part  of  him  that  is 
slain,  the  law  implieth  malice  ;  whereof  you  may  read  in  Mackalley's 
case,"  9  Co.  67  b. 

Mackalley's  case  was  heard  before  all  the  judges,  on  a  special  ver- 
dict, on  an  indictment  of  several  persons  for  the  murder  of  a  civil 
officer.  Many  points  were  considered  and  adjudged,  and  it  is  diffi- 
cult, without  making  too  large  an  extract,  to  state  the  exact  point 
decided  on  this  subject.  But  I  understand  it  to  be  stated  by  Lord 
Coke,  as  decided  by  all  the  judges  and  barons,  that."  if  one  kills 
another  without  provocation,  and  without  any  malice mtbaense  which 
can  be  proved,  the  law  adjudges  it  murder,  and  impl^Hpnalice ;  for 
by  the  law  of  God  every  one  ought  to  be  in  love  and  charity  with  all 
men ;  and,  therefore,  when  he  kills  one  without  provocation,  the  law 
implies  malice,  and  he  may  be  indicted  generally,  that  he  killed  of 
malice  prepense;. for  malice  implied  by  law,  given  in  evidence,  is 
sufficient  to  maintain  the  general  indictment."  This  case,  decided 
in  the  reign  of  James  I,  on  great  consideration,  by  all  the  judges, 
appears  clearly  to  decide  the  point,  that  if  the  fact  of  killing  is  proved, 
and  on  this  proof  of  the  homicide  uo  excuse  or  extenuation  appears, 
no  other  proof  of  malice  need  be  given ;  the  malice  is  proved  by  the 
act,  and  a  conviction  of  murder  must  necessarily  follow.  It  is  an 
act  done  malo  animo,  and  without  excuse  or  justification  which  can 
be  proved. 

In  the  above  statement,  the  case  of  a  killing  without  provocation 
is  put.  But  1  think  it  will  manifestly  appear,  from  a  great  variety  of 
cases,  that  this  is  equivalent  to  saying,  that  it  is  where  no  provoca- 
tion appeareth  ;  where  none  is  proved  ;  on  the  well-known  rule,  that 
facts  alleged,  but  not  proved,  are  considered,  for  all  judicial  purposes, 
as  not  existing.  This  is  established  by  Legg's  case,  Kelyng,  27. 
One  John  Legg  was  indicted  for  the  murder  of  Robert  Wise.  "  It 
was  upon  the  evidence  agreed,  that  if  one  kill  another,  and  no  sud- 
den quarrel  appeareth,  this  is  murder,  as  in  Mackalley's  case,  9  Co. 
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67  b.  And  it  lieth  on  the  party  indicted  to  proye  the  sudden  quarrel." 
This  was  affirmed  in  the  leading  case  of  The  King  v.  Oneby,  2  Ld. 
Raym.  1485,  and  2  Stra.  766.  It  was  argued  on  a  special  verdict, 
before  all  the  judges,  in  the  year  1727,  and  their  unanimous  opinion 
was  delivered  by  Lord* Raymond,  C.J.  The  case  is  too  long  to  cite, 
but  I  will  state  several  points  decided,  bearing  upon  the  present  ques- 
tion. On  the  subject  of  implied  malice,  it  was  held,  that  "  killing  a 
man,  without  a  provocation,  is  murder  ;  as  if  A  meets  B  in  the 
street  and  immediately  runs  him  through  with  a  sword,  or  knocks 
out  his  brains  with  a  hammer  or  bottle."  One  objection  to  the  ver- 
dict was,  that  the  homicide  was  upon  a  sudden  quarrel,  and  so  but 
manslaughter ;  whereupon  the  court  stated  the  rule  thus :  "  In  answer 
to  this  objection,  I  must  first  take  notice,  that  where  a  man  is  killed, 
the  law  will  not  presume  that  it  was  upon  a  sudden  quarrel,  unless 
it  is  proved  to  be  ;  and  therefore  in  Legg''s  case,  it  was  agreed  upon 
evidence,  that  if  A  kills  B,  'and  no  sudden  quarrel  appears,  it  is  mur- 
der; for  it  lies  upon  the  party  indicted  to  prove  the  sudden' quarrel." 

There  is  another  view  of  the  subject,  which  appears  to  me  to  lead, 
strongly  to  the  same  conclusion.  I  allude  to  the  cases  of  special 
verdicts  and  judgments  thereon.  It  is  a  settled  rule,  and  was  so  laid 
down  in  Oneby's  case,  to  which  all  the  judges  agreed,  that  the  court 
are  judge^Mphe  malice,  and  not  the  jury ;  and  that  the  court  are 
also  judgeHlphe  facts  found  by  the  jury,  whether,  if  the  quarrel  was 
sudden,  there  was  time  for  passion  to  cool,  or  whether  it  was  delib- 
erate or  not.  It  is  an  etjually  well-settled  rule,  that  if,  upon  all  the 
facts,  found  and  returned  by  the  jury,  in  a  special  verdict,  the  accused 
may  be  not  guilty,  the  court  will  take  nothing  by  intendment,  and 
are  bound  to  pronounce  him  not  guilty. 

If  the  fact  of  killing  did  riot  necessarily  imply  malice,  and  exclude 
the  inference  of  heat  of  blood  on  provocation,  or  in  mutual  combat, 
then  it  would  follow  that,  after  the  fact  of  killing  is  found,  if  the  jury 
do  not  negative  such  fact  of  provocation  or  mutual  combat,  it  would 
still  be  left  equivocal,  whether  the  homicide  was  upon  malice  or  heat 
of  blood,  and  the  court  could  not  render  a  judgment  as  for  murder. 
But  it  is  believed,  that  in  Maivgridge's  case,  Kelyng,  119,  and  in 
Oneby's,  and  many  other  instances  of  special  verdicts,  the'jury  do 
not  in  terms  find  that  the  homicide  was  of  malice,  nor  do  they  re- 
turn, negatively,  that  there  was  no  provocation  or  sudden  quarrel. 
They  return  the  facts  ;  of  course,  tbe  fads  proved,  and  no  others.  If, 
upon  these  facts,  the  court  conclude  that  there  was  a  hpmicide  with 
malice,  judgment  is  entered  for  murder  ;  because,  whether  malicious 
or  not  is  matter  of  law.  So  if,  upon  the  verdict  of  the  jury,  no  fact 
of  provocation  or  sudden  quarrel  appears,  it  is  because  no  such  fact 
was  proved  to  their  satisfaction.     The  reason  why   the  court  are 
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bound  to  render  judgment  for  murder,  when  the  verdict  neither  finds 
nor  negatives  the  fact  of  provocation  or  sudden  quarrel,  is,  that  in 
the  absence  of  proof  of  these  facts,  the  law  presumes  malice,  from  the 
act  of  killing,  unless  the  matter  of  excuse  or  extenuation  affirmatively 
appears ;  and  unless  it  does  so  appear  upon  the  proof  in  support  of 
the  provocation,  it  rriust  be  proved  by  the  accused ;  otherwise  it  will 
not  appear  at  all.  It  follows,  therefore,  that  in  such,  case,  if  the  ac- 
cused does  not  or  cannot  offer  proof  of  such  fact,  satisfactory  to  the 
jury,  his  defence  on  that  ground  must  fail.  This  is  clearly  stated  by 
the  court  in  Oneby's  case,  in  2  Ld.  Rayrti.  1494,  where  the  court 
say :  "  Although  there  are  many  special  verdicts  in  indictments  for 
murder,  there  never  was  one  where  the  jury  find,  in  express  terms, 
that  the  act  was  done  with  malice,  or  was  not  done  with  malice  pre- 
pense, or  that  it  was  done  upon  a  sudden  quarrel  and  in  transport  of 
passion,  or  that  the  passion  was  cooled,  or  not  cooled,  or  that  the  act 
was  deliberate,  or  not  deliberate ;  but  th'e  collection  of  those  things 
from  the  facts  found  is  left  to  the  judgment  of  the  court."  Hollo- 
waye's  case,  Palm.  545 ;  "Cro.  Car.  131 ;  W.  Jon.  198.  So  in  another 
passage  in  the  same  opinion,  being  a  comment  upon  Legg's  case, 
before  cited,  it  is  said :  "  If  A  kills  B,  and  no  sudden  quarrel  ap- 
pears, it  is  murder;  for  it  lies  on  the  party  indicted  to  prove  the 
sudden  quarrel ;  and  therefore  the  jury  not  having  fo;ind  any  such 
thing  for  the  prisoner's  benefit,  it  is  to  be  took  there  was  no  such." 

From  this  view  of  the  immemorial  .usage  of  the  courts,  upon 
special  verdicts,  it  appears  manifest  that  the  fact  of  killing  is  primd 
facie  evidence  of  malice,  and  unless  overcome  by  preponderating  proof 
the  other  way,  it  must  be  held  murder,  and  judgment  go  accordingly. 
This  view  of  the  law  of  homicide,  showing  how  a  judgment  must 
be  rendered  upon  a  special  verdict  which  finds,  in  terms,  neither  the 
fact  of  malice  nor  the  fact  of  provocation  or  sudden  quarrel,  (includ- 
ing, of  course,  the  nature  and  incidents  of  such  provocation  or 
quarrel,)  in  extenuating  the  homicide,  leads  to  the  consideration  of 
another  part  of  the  direction  to  the  jury,  excepted  to  by  this  motion. 
This  direction  was,  that  if,  in  their  opinion,  the  proof  preponderated 
against  the  conclusion  that  there  was  mutual  combat,  although  they 
might  entertain  some  doubts,  then  the  extenuation  was  not  proved. 
The  argument  against  this  proposition  is  this,  that  as  it  is  a  maxim 
of  the  criminal  law,  in  favor  of  life,  of  innocence,  and  of  immunity 
from  punishment,  that  the  guilt  of  the  accused  must  be  proved  to  the 
full  satisfactibn  of  a  jury,  and  if  they  have  reasonable  doubts  on  the 
subject,  the  defendant  ought  to  be  acquitted  ;  then  if  the  proof  of  the 
fact  of  extenuation  is  such  as  to  raise  a  reasonable  doubt,  whether 
there  was  not  such  sudden  quarrel  as  to  extenuate  the  homicide,  the 
jury  ought  to  find  a  verdict  for  the  lesser  offence ;  otherwise  the 
44* 
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defendant  might  be  convicted  of  the  higher  offence,  whilst  in  fact  the 
jury  would  have  doubts  whether  he  was  guilty  of  it.  This  is  putting 
the  objection  strongly,  and  it  is  certainly  entitled  to  a  respectful  con- 
sideration. But  we  think  it  is  not  well  founded.  The  maxim -is  cer- 
tainly a  humane  and  a  sound  one,  and  constantly  practised  on,  that 
guilt  must  be  proved  beyond  reasonable  doub't.  In  the  language 
of  that  humane  judge.  Lord  Hale,  tutius  semper  est  errare  in  acquie- 
tando  quani  in  puniendo;  ex  parte  misericordiee,  quam  ex  parte  justitice. 
But  we  think  the  argument  drawn  from  it,  on  this  occasion  is  nOt 
valid.  It  is  the  guilt  of  the  accused,  which  is  to  be  proved  to  the 
satisfaction  of  the  jury,  and  beyond  reasonable  doubi.  Now,  if  we 
are  right  in  the  main  point,  which  we  have  been  endeavoring  to 
establish,  his  guilt  is  proved  by  proof  of  the  act  of  voluntarily  killing 
another,  without  excuse  or  justification  apparent  upon  the  proof 
olTered  in  support  of  the  prosecution.  Unless  this  fact  is  proved  be- 
yond reasonable  doubt,  unquestionably  the  defendant  is  entitled  to 
an  acquittal.  But  when  this  is  proved  beyond  reasonable  doubt,  the 
guilt  of  malicious  homicide  is  proved  beyond  reasonable  doubt,  and 
the  humane  maxim  of  law  is  not  violated.  But  it  is  in  favor  of  life 
and  innocence,  that  this  maxim  of  criminal  law,  in  the  application  of 
evidence,  has  been  adopted ;  and  therefore  it  was,  that  in  the  other 
branch  of  the.  instruction,  the  court  directed  the  jury,  to  find  for  the 
prisoner,  if,  in  their  opinion  the  proof  preponderated  in  favor  of  the 
fact  of  sudden  and  mutual  combat.  Proof  bfeyond  reasonable  doubW 
is  necessary  to  establish  a  fact  against  the  accused ;  but  preponder- 
ating proof — proof  sufficient  to  satisfy  a  jury  of  the  fact — is  sufficient 
to  establish  a  fact  in  his  favor.  But  it  must  go  to  this  extent ;  other- 
wise there  is  nothing  on  which  the  jury  can  found  their  belief,  and 
warrant  them  in  considering  the  fact  proved.  It  is  not  sufficient, 
therefore,  to  raise  a  doubt,  even  though  it  be  a  reasonable  .doubt,  of 
the  fact  of  extenuation ;  simply  because  it  is  no  proof  of  the  fact. 
And  here,  ^gain,  we  think  the  JDoint  may  be  illustrated  by  consider- 
ing how  the  case  would  stand  on  a  special  verdict.  Supposing  the 
jur;^  were  to  find,  in  the  usual  form,  that  the  accused  made  the  felo- 
nious assault  on  the  deceased  with  a  dangerous  and  deadly  weapon, 
called  a  dirk  knife,  and  therewith  gave  him  one  mortal  wound,  of 
which  he  instantly  died,  in  manner  and  form,  &c. ;  and  should  also 
return,  that  there  was  some  evidence  tending  to  prove  that  said 
wound  was  given  in  heat  of  blood,  during  a  sudden  and  mutual  com- 
bat ;  but  that  the  proof  o!f  such  fact  did  not  preponderate  over  the-proof 
against  it,  though  it  raised  some  doubt  in  their  minds.  It  seems  to 
us  that  it  must  be  then  considered  that  the  matter  of  extenuation 
was  not  proved ;  and  then,  as  in  very  many  precedents,  the  judg- 
ment of  the  court  must  be  against  the  prisoner,  for  the  higher  offence. 
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And  yet  that  would  be  precisely  similar  to  the  present  case,  with  this 
difference,  that  in  this  case;  the  jury  were  directed  to  draw  the  infer- 
ence as  they  should  find  the  fact. upon  the  proof;  whereas,  in  the 
case  supposed,  the  inference  would  be  drawn  by  the  court,  on  the 
same  state  of  the  case  on  the  record, 

I  am  aware  that  Lord  Holt,  in  his  elaborate  opinion,  in  Maw- 
gridge's  case,  Kelyng,  119,  in  some  introductory  remarks,  states  the 
ancient  law  in  regard  to  murder  and  homicide,  in  the  time  of  the 
Danes,  and  afterwards  of  the  Normans,  in  which  certain  arbitrary 
presumptions  were,  by  express  enactment,  to  be  raised.  Homicide 
was  not  then  considered  murder,  unless  it  was  secret.  Among  other 
extraordinary  provisions,  it  is  stated  that,  before  the  statute  of  Marl- 
bridge,  as  the  law  stood  or  was  interpreted,  if  a  man  was  found  to 
be  slain  secretly,  it  was  always  intended,  1st,  that  he  was  a  French- 
man ;  2d,  that  he  was  killed  by  an  Englishman. ;  3d,  that  the  kill- 
ing was  murder ;  and  4th,  that  if  any  one  was  apprehended  to  be  the 
murderer,  he  was  to  be  tried  by  fire  and  water,  (i.  e.  by  ordeal,) 
though  he  killed  him  by  misfortune ;  which  was  extended  beyond 
reason  and  justice,  in  favor  of  the  Normans.  These  are  undoubt- 
edly cases  of  mere  arbitrary  presumptions,  for  the  security  of  des- 
potic power,  rather  than  the  dictates  of  reason  and  justice.  But  they 
are  mentioned  rather  as  curious  matters  of  remote  antiquity,  explain- 
ing the  origin  of  the  word  "  murder,"  than  as  the  basis  or  origin  of 
any  modern  rule  of  law.  And  Lord  Holt,  in  the  same  opinion,  adds: 
"It  appears,  that  since  the  time  of  Bracton,"  (who  had  described 
murder  to  be  distinguished  from  manslaughter  only  by  being  done 
secretly,  danculo,)  "  the  notion  of  murder  is  much  altered,  and  com- 
prehends  all  homicides,  whether  privately  or  publicly  compiitted,  if 
done  by  malice  prepens^."  In  the  same  elaborate  opinion.  Lord 
Holt  states  the  law,  it  is  believed,  as  it  is  now  understood  and  prac- 
tised. «  Malice,"  he  says,  "  is  a  design  formed  of  doing  mischief  to 
another ;  cum  quis  data  opera  male  agU,  he  that  designs  and  useth 
the  means  to  do  ill  is  malicious."  "  He  that  doth  a  cruel  act  volun- 
tarily doth  it  of  malice  prepensed.  If  one  doth  such  a  mischief  on  a 
sudden,  that  is  malice  prepensed;  for,  saith  my  Lord  Coke,  if  it  be 
voluntarily,  the  law  will  imply  malice.  Therefore,  when  a  man  shall, 
without  any  provocation,  stab  another  with  a  dagger,  ox  knockout 
his  brains  with  a  bottle,  this  is  express  malice  ;  for  he  designedly  and 
purposely  did  him  the  mischief.  This  is  such  an  act  that  is  mali- 
cious in  the  nature  of  the  act  itself,  if  found  by  a  jury,  though  it  be 
sudden,  and  the  words  ex  Tfialitia  prcBcogitata  are  not  in  the  verdict." 
Kelyng,  127. 

And  in  the  opinion  of  the  judges,  in  Oneby's  case,  in  1727,  2  Ld, 
Eaym.  1487,  they  say,  "  without  entering  into  a  nice  examination  of 
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the  several  definitions  or  descriptions  of  murder,  as  they  are  found  in 
the  old  law  books  of  Bracton,  Britton  and  Fleta,  where  the  wicked- 
ness of  the  act  is  aggravated  by  the  circumstances  of  secrecy  or 
treachery ;  murder  has  been  long  since  settled  to  be  the  voluntary 
killing  a  person  of  malice  prepense,  and  that  whether  it  was  done 
secretly  or  publicly." 

An  instance  of  arbitrary  presumption,  created  by  positive  law,  by 
an  English  statute,  designed  to  prevent  the  growing  evil  of  infanti- 
cide, in  certain  cases  enacted  that,  if  a  woman  should  conceal  the 
birth  of  her  bastard  child,  and  afterwards  the  child  should  be  found 
dead,  it  should  be  presumed  that  the  child  was  born  alive,  and  that 
she  killed  it.     This  statute  .was  afterwards  repealed. 

■  But  if  we  are  right  in  tracing  the  principle  and  the  true  ground  of 
the  rule,  which  seems  to  be  so  well  established  by  authority,  it  is  not 
like  an  artificial  presumption,  established  by  positive  law,  on  consid- 
erations of  policy;  nor  like  an  arbitrary  edict  of  an  invading  sover- 
eign, jealous  of  his  newly-conquered  and  still  exasperated  subjects ; 
but  an  instance  of  an  inference,  drawn  by  correct  reasoning,  from 
facts  proved,  which  must  stand  until  controlled  or  rebutted  by  some 
other  fact  proved.  That  such  is  the  principal  and  foundation  of  this 
rule,  I  have  offered  some  standard  authorities  to  prove ;  and  it  re- 
mains only  to  show  how  uniformly  this  rule  has  been  repeated,  and 
enforced  and  acted  upon,  both  by  judges,  and  text  writers  of  estab- 
lished authority. 

I  have  already  cited  the  leading  passage  in  Foster's  Crown  Law. 
But  the  principle  is  recognized,  rather  than  formally  stated,  in  vari- 
ous passages  of  that  work.  "  I  have  already  premised,  that  who- 
ever would  shelter  himself  under  the  plea  of  provocation  must 
prove  his  case  to  the  satisfaction  of  his  j^ry.  The  presumption  of 
law  is  against  him,  till  that  presumption  is  repelled  by  con4;rary  evi- 
dence." p.  290.  And  again,  in  p.  313:  "  for  all  voluntary  felonious 
homicide  without  k  provocation  is  undoubtedly  murder." 

Lord  Hale  says,  "  when  one  voluntarily  kills  another  without  any 
provocation,  it  is  murder ;  for  the  law  presumes  it  to  be  malicious, 
and  that  he  is  hostis  humani  generii."  1  Hale,  P.  C.  455.  In  1 
Hawk.  c.  31,  §  32,  it  is  laid  down,  that  "  wherever  it  appears  that  a 
man  killed  another,  it  shall  be  intended,  primd  facie,  that  he  did  it 
maliciously,  unless  he  can  make  out  the  contrary,  by  showing  that 
he  did  it  on  a  sudden  provocation,  &c."  In  4  Bl.  Com.  201,  it  is 
said,  "we  may  take  it  for  a  general  rule,  that  all  homicide  is  mali- 
cious, and  of  course  amounts  to  murder,  unless  where  justified,  ex- 
cused, or  alleviated  into  manslaughter ;  and  all  these  circumstances 
of  justification,  excuse  or  alleviation,  it  is  incumbent  upon  the  prisoner 
to  make  out  to  the  satisfaction  of  the  court  and  jury ;  the  latter  of 
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whom  are  to  decide  whether  the  circumstances. alleged  are  proved  to 
have  actually  existed  ;  the  former,  how'  far  they  extend  to  take  away 
or  mitigate  guilt."  In  1  East,  P.  C.  224,  340,  it  is  laid  down,  that 
"the  fact  of  killing  being  first  proved,  the  law  presumes  it  to  have 
been  founded  in  malice,  unless  the  contrary  appear  ;  and  all  the  cir- 
cumstances of  accident,  necessity  or  infirmity,  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out  of  the  evidence  pro- 
duced against  him.  Upon  the  truth  of  |^ese  facts,  so  alleged,  the 
jury  alone  are  to  decide ;  but  whether,  taking  them  to  be  true,  the 
homicide  is  justified,  excused  or  alleviated,  is  matter  of  law,  upon 
which  the  jury  ought  to  be  guided  by  the  direction  of  the  court." 
The  law  is  stated,  in  nearly  the  same  terms,  in  1  Russell  on  Crimes, 
(1st  ed.)  614-616.  It  is  there  said,  that  "  it  is  incumbent  upon  the 
prisoner  to  make  out  such  circumstances  "  -of  alleviation,  &c.  The 
following  books  are  to  the  same  effect.  Bac.  Ab.  Murder,  C.  2  ;  2 
M'Nally,  546  ;  2  Stark.  Ev.  948 ;  Archb.  Crim.  PI.  (1st  ed.)  212, 213 ; 
3  Chit.  Crim.  Law,  (4th  Amer.  ed.)  727 ;  Roscoe,  Crim.  Ev.  (2d  ed.) 
20,  653 ;  1  Gabbett,  Crim.  Law,  455. 

In  Tlie  Queen  v.  Kirkham,  8  Car.  &  P.  116, 117,  Coleridge,  J.,  says : 
''  As  soon  as  it  is  ascertained  that  one  -individual,  in  the  possession 
of  his  reason,  has  wilfully  taken  away  the  life  of  another,  the  law's 
first  presumption  is,  that  the  party  is  guilty  of  murder."  "  The  law 
requires  from  him  and  will  allow  him  to  show  that  there  were  some 
mitigating  circumstances,  which  alter  the  presumed  character  of  the 
act." 

I  will  cite  only  one  other  recent  English  case,  to  show  how  uni- 
ftrmly  this  rule  of  law  is  applied  there,  in  like  cases.  In  The  King 
v.  Greenacre,  8  Car.  &  P.  35,  the  question  was  whether  the  offence 
was  murder  or  manslaughter.  The  homicide  was  committed  in 
secret.  Lord  Chief  Justice  Tindal  told  the  jury  thus:  "  There  are 
several  principles  of  law  relating  to  this  subject,  one  of  which  is  per- 
fectly clear,  viz.*,  that,  where  it  appears  that  one  person's  death  has 
been  occasioned  by  the  hand  of  another,  it  behooves  that  other  to  show 
from  evidence,  or  by  inference  from  the  circumstances  of  the  case, 
that  the  offence  is  of  a  mitigated  character,  and  does  not  amount  to 
the  crime  of  murder." 

This  rule  has  been  adopted  and  sanctioned,  almost  in  the  same 
terms,  in  this  Commonwealth,  and  in  several  of  the  States.  In  The 
Commonwealth  v.  Phillips,  in  this  county,  in  the  year  1817,  Parker, 
C.  J.,  thus  laid  down  the  law :  "  When  a  homicide  is  committed,  the . 
law  implies  malice.  It  is-  incumbent  on  the  person  who  committed 
it  to  prove  the  absence  of  malice,  by  evidence  produced  in  his  de- 
fence ;  or  the  proof  may  arise  out  of  the  evidence  on  the  part  of  the 
government."     Pamphlet  report  of  Phillips's  trial,  p.  45. 


526  LEADING  CEIMINAL  CASES. 

Murder  —  Presumption  of  Malice  -r  Burden  of  Proof. 

So  in  New  York  ;  The  People  v.  McLeod,  1  Hill,  436  ;  and  in  New 
Jersey ;  The  State  v.  Zellers,  2  Halst.  243.  So  in  Pennsylvania,  by 
the  comnfion  law.  Pennsylvania  v.  Honeyman,  Bell,  McFall  and  Lewis, 
Addison,  148, 161,  257,  282.  Since  the  statute  of  that  State,  passed 
in  1794,  the  burden  of  proof  is  on  the  government;  and  unless  the 
circumstances  of  malice  are  proved,  it  is  murder  only  of  the  second 
degree.     1  Whart.  Dig.  (4th  ed.)  327. 

I  have  thus  endeavoredjto  establish  the  proposition,  and  it  seems 
to  be  most  abundantly  proved,  that  when  the  fact  of  voluntary  homi- 
cide is  shown,  and  this  not  accompanied  with  any  fact  of  excuse  or 
extenuation,  malice  is  inferred  from  the  act ;  that  this  is  a  fact  which 
may  be  controlled  by  proof;  but  the  proof  of  it  lies  on  the  defendant ; 
and  if  not  so  proved,  it  cannot  be  taken  into  judicial  consideration. 
This  is  expressed  in  a  variety  of  forms,  a  variety  so  great  as  to  pre- 
clude the  supposition  that  it  depends  upon  a  form  of  words  or  mode 
of  expression  transmitted  by  one  writer  or  jurist  to  another,  but  recog- 
nized, for  a  long  series  of  years,  as  a  rule  of  judicial  decision  founded 
on  the  principles  of  evidence,  and  confirmed  by  a  long  course  of 
practice. 

In  Legg's  case,  the  words  are,  "  it  lieth  vpon  the  party  indicted  to 
prove  the  sudden  quarrel."  So  if)  Oneby''s  case,  "  where  a  man  is 
killed,  the  law  will  not  presume  that  it  was  upon  a  sudden  quarrel, 
unless  it  is  proved  so  to  be.^'  Foster  says,  the  defendant  "  must 
prove  his  case  to  the  satisfaction  of  his  jury.  The  presumption  of 
law  is  against  him,  till  it  is  repelled  by  contrary  evidence."  Black- 
stone  says,  "  it  is  incumbent  on  the  prisoner  to  make  out,"  &c.  East 
says,  the  circumstances  "  are  to  be  satisfactorily  proved  by  the  pt%- 
oner."  Starkie  says,  the  defendant  "  must  prove  his  case."  Cole- 
ridge, J.,  says,  "  the  law  requires  from  him  to  show,"  &c.  Tindal, 
C.  J.,  says,   "  it  behooves  him  to  show,"  &c. 

These  various  expressions  we  consider  as  meaning  substantially 
the  same  thing.  Now  whether  it  be  regarded  as  a'presumption,  to 
be  rebutted  by  proof,  or  a  change  of  the  burden  of  proof,  or  an  infer- 
ence of  fact,  to  be  controlled  or  disproved  by  evidence,  as  applied 
to  this  subject,  it  makes  little  difference.  It  is  evidence  of  malicious 
homicide,  which  must  have  its  effect,  until  the  malice  is  disproved 
by  satisfactory  proof  of  circumstances  of  extenuation.  It  is  hardly 
necessary  to  cite  authorities  to  the  very  familiar  principle,  that  when 
a  fact  is  to  be  proved,  it  must  be  by  evidence  sufficient  to  lead  a  jury 
to  believe  it  to  be  true ;  and  that,  for  this  purpose,  it  must  outweigh  or 
overbalance  the  evidence  which  it  is  brought  to  control.  I  will  simply 
allude  to  two  recent  cases  of  great  interest,  in  this  court.  In  The 
Commonwealth  v.  J.  F.  Knapp,  9  Pick.  496,  the  prisoner  was.  charged 
with  aiding  and  abetting  in  the  murder  of  Mr.  White.     The  proof 
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tended  to  show  that  the  prisoner  conspired  with  the  perpetrator  of 
the  murder,  and  was  in  a  situation  to  afford  encouragement  and 
assistance,  though  standing  at  some  distance  from  the  scene.  The 
court  instructed  the  jury,  that  if  the  prisoner  was  one  of  the  conspira- 
tors, and  in  a  situation  to  afford  some  assistance,  it  would  follow,  as 
a  legal  presumption,  that  he  was  there  to  carry  into  efTect  the  con- 
certed crime ;  and  that  it  would  be  for  the  prisoner  to  rebut  that  pre- 
sumpiio^t,  by  showing  to  the  jury  that  he  was  there  for  another 
purpose. 

In  The  Commonwealth  v.  /.  J.  Knapp,  10  Pick.  484,  the  principle  is 
laid  down  more  explicitly.  The  prisoner  was  charged  as  accessory 
before  the  fact  to  the  same  murder ;  and  it  became  necessary  to  prove 
the  conviction  of  the  principal.  The  record  was  offered  for  that  pur- 
pose and  objected  to.  The  court  admitted  it  as  primd  facie  evi- 
dence, saying,  "  it  may  be  rebutted  by  showing  that  there  was  no 
murder,  or  that  Frjjicis  was  not  in  a  situation  where  he  could  take 
a  part  as  a  principal.  The  prisoner  has  the  burden  of  proof.  He 
must  show  the  jury  that  Francis  ought  not  to  have  been  convicted. 
He  is  not  to  make  the  propriety  of  the  conviction  questionable  merely ; 
he  must  prove  it  to  have  been  clearly  wrong." 

-  These  cases,  it  is  believed,  were  deliberately  tried,  and  the  rules  of 
law  laid  down  in  them  were  much  considered ;  and  the  passages  I 
have  cited  are  directly  in  point.  In  both  cases,  it  was  held,  that 
where  a  presumption  against  the  accused  was  established,  or  a  primd 
facie  case  made,  it  must  stand  as  a  fact  proved,  till  overthrown  by 
proof  of  the  contrary.  In  the  last  case,  proof  of  murder  committed, 
and  the  prior  conviction  of  the  principal,  were  essential  averments  to 
be  proved ;  but  the  record  of  the  conviction  was  held  primd  facie 
evidence  of  that  murder,  unless  proved  by  the  defendant  to  be  wrong. 
Proof  making  it  questionable  would  be  insufficient. 

This  is  precisely  conformable  to  the  direction,  in  the  case  at  bar, 
that  when  the  state  of  the  proof  is  such,  that  it  becomes  necessary 
for'the  accused  to  take  on  himself  the  proof  of  a  fact,  it  will  not  be 
sufficient  to  make  it  doubtful  or  questionable ;  it  must  preponderate. 

When  it  is  said  that  the  proof  lies  on  the  accused,  it  is  not  to  be 
understood  that  the  evidence  must  be  adduced  or  offered  by  him ; 
he  may  avail  himself  of  all  the  evidence,  on  both  sides,  whether  pro- 
duced by  himself,  or  coming  from  the  other  side  on  direct  or  cross- 
examination.  The  true  meaning  is,  that  the  accused  takes  the  re- 
sponsibility of  that  fact,  and  if  the  proof  does  not  sustain  it,  the  legal 
conclusion  is  that  it  is  not  true,  and  he  cannot  have  the  benefit  of  it, 
as  a  fact  proved. 

If  it  be  still  insisted,  that  conformably  to  this  course  of  reasoning, 
a  person  on  trial  may  be  convicted  of  the  high'er  offence  when  the  jury 
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have  doubts  whether  he  ought  to  be  so  convicted,  we  think  the  answer 
is  obvious.  The  crime,  the  corpus  delicti;  is  to  be  proved  beyond  rea- 
sonable doubt ;  otherwise  the  accused  is  entitled  to  an  acquittal.  The 
jury  must  be  so  instructed,  and  were  sp  instructed  in  the  present  case. 
If  the  homicide  was  proved  beyond  reasonable  doubt,  and  no  fact  of 
extenuation  came  out  with  the  proof  of  the  homicide,  (and  we  are  now 
so  to  presume,)  then  the  offence  of  which  the  party  was  convicted  was 
proved  beyond  reasonable  doubt,  and  the  doubt  arises  only  in  regard 
to  a  fact  which  was  alleged  by  the  accused  in  extenuation,  but  not 
proved.  This  would,  perhaps,  appear  more  clear,  in  a  case  where 
there  is  no  medium  between  acquittal  and  conviction,  as  there  is 
in  homicide,  by  a  verdict  of  manslaughter.  Suppose  a  party  indicted 
,  for  manslaughter,  and  that  the  defence  should  be  excusable  self- 
defence.  Suppose  the  fact  of  killing  should  be  clearly  proved,  but  an 
attempt  to  prove  a  previous  violent  attack  upon  him  by  the  deceased 
should  fail,  although  the  evidence  might  tend  %  raise  some  doubt 
whether  there  was  not  such  previous  attack.  The  conviction,  in 
such  case,  must  rest  on  proof  establishing  the  corpus  delicti  beyond 
reasonable  doubt,  although  the  Whole  evidence  would  raise  a  doubt, 
whether  there  had  not  been  such  previous  attack.  The  proof  estab- 
lishing the  necessity  for  such  taking  of  life,  in  self-defence,  must  be 
satisfactorily  made  out.     Raising  a  doubt  would  be  insufficient. 

So  in  J.  J.  Knapp's  case,  the  jury  might  have  entertained  great 
doubts  of  the  correctness  of  the  conviction  of  the  principal ;  but  be- 
ing established  by  proof,  sufficient  until  met  by  proof  sufficient  to* 
prove  it  incorrect,  the  jury  were  rightly  directed  to  convict  him,  be- 
cause such  proof  was  not  given. 

The  other  branch  of  the  direction  given  to  the  jury,  that  in  case  of 
the  proof  being  equal,  the  presumption  of  innocence  would  turn  the 
rule  in  favor  of  the  prisoner,  was  favorable  to  the  accused,  and  could 
not  be  and  has  not  been  objected  to  by  him.  It  may  deserve  a  fuller 
consideration  when  it  again  arises. 

On  the  principal  •question,  upon  the  fullest  consideration  we  have 
been  able  to  give  it,  on  this  revision,  a  majority  of  the  court  are  of 
opinion  that  the  direction  was  right,  and  that  the  motion  for  a  new 
trial  must  be  overruled. 

Wilde,  J.  I  regret  exceedingly  that  the  court  have  not  been  able 
unanimously  to  concur  in  opinion,  on  the  important  question  raised 
by  the  motion  of  the  prisoner's  counsel.  In  the  administration  of 
justice,  it  is  of  great  importance  that  the  law  and  the  rules  of  evidence 
should  not  only  be  founded  upon  just  and  reasonable  principles,  but 
that  they  also  should  be  clearly  settled.  Any  uncertainty  of  the  law 
is  a  great  evil,  and.  may  be  productive  of  great  injustice.     This  is 
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true  in  all  cases,  civil  or  criminal,  but  more  especially  in  capital  cases, 
when  the  life  of  a  fellow-being  may  depend  on  a  principle  of  law  or 
a  rule  of  evidence. 

Impressed  with  these  considerations,  and  with  the  vital  importance 
of  the  question  in  this  case,  I  have  examined  the  authorities  on  which 
it  depends  with  great  care  and  attention  j  and  notwithstanding  my 
great  deference  to  the  opinions  of  my  learned  brethren,  in  doubtful 
and  difficult  questions,  I  cannot  conscientiously  concur  in  the  decis- 
ion now  pronounced  by  the  Chief  Justice.  I  am  unable,  after  the 
most  anxious  consideration  of  the  question,  to  overcome  the  strong 
conviction  of  my  own  mind,  that  the  instructions  excepted  to  are  not 
maintainable  upon  any  sound  principle  of  law,  or  upon  any  binding 
authority.  I  feel  therefore  in  duty  bound  to  express  my  own  opinion, 
and  to  refer  briefly  to  the  authorities  and  principles  of  law  upon 
which  it  is  founded. 

.  In  my  opinion,  the  question  depends  entirely  upon  the  rule  of  law 
as  to  the  burden  of  proof.  If  the  burden  of  proof  throughout  the 
trial  was  on  the  Commonwealth,  the  instructions  to  the  jury  were 
clearly  incorrect ;  if,  on  the  contrary,  it  was  on  the  prisoner,  after  the 
proof  of  the  homicide  as  charged,  he  has  no  ground  of  exception  ;  as 
the  instructions  were  more  favorable  to  him  than  the  law  requires. 
That  the  burden  of  proof  was  on  the  government,  in  the  first  instance, 
to  prove  all  the  essential  facts  alleged  in  the  indictment,  cannot  be 
controverted  ;  but  the  counsel  for  the  Commonwealth  contends,  that 
the  homicide  having  been  proved  as  charged,  the  law  presumes 
malice,  and  consequently  that  a  primd  facie  case  for  the  government 
was  fully  proved,  and  thereupon  the  burden  of  proof  shifted,  and  was 
thrown  on  the  prisoner,  to  make  it  appear  that  the  homicide  was  ex- 
cusable, or  was  committed  on  such  a  provocation  as  would  be  suf- 
ficient to  reduce  the  crime  to  manslaughter. 

This  argument  cannot  be  maintained,  unless  the  law  of  homicide,, 
as  to  the  burden  of  proof,  is  an  exception  to  the  well-established  rule 
of  law  in  all  other  cases.  Even  in  a  civil  suit,  the  plaintiff  must 
prove  all  the  essential  allegations  in  his  writ,  beyond  a  reasonable 
doubt,  or  the  defendant  is  entitled  to  a  verdict.  This  just  rule  is  of 
great  importance  in  the  trials  of  civil  actions,  where  the  evidence  is 
doubtful ;  it  is  still  more  important  in  criminal  trials,  and  most  of  all 
in  capital  trials.  The  primd  facie  evidence  of  a  case  never  changes 
the  burden  of  proof,  unless  the  defence  is  founded  on  the  admission 
of  the  facts  proved  by  such  evidence.  And  in  criminal  cases,  the 
burden  of  proof  never  shifts,  so  long  as  the  defendant  grounds  his 
defence  on  the  denial  of  any  essential  allegation  in  the  indictment. 
For  instance  ;  if  the  prisoner,  in  the  present  case,  had  grounded  his 
defence  on  the  proof  of  an  alibi,  and  the  jury  had  doubted  whether  to. 
VOL.  II.  45 
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believe  the  witnesses  testifying  to  his  guilt,  or  the  witnesses  testify- 
ing to  an  alibi,  undoubtedly  the  jury  would  have  been  bound  to  re- 
turn a  verdict  of  acquittal,  notwithstanding  the  government,  in  the 
first  instance,  had  made  out  a  primd  facie  case  by  express  evidence. 
And  how  can  the  principle  vary  when  a  primd>  facie  case  is  made 
out  partly  by  presumption  ?  If,  on  the  whole  evidence,  the  jury  had 
a  reasonable  doubt  of  the  prisoner's  guilt  as  charged,  they  could  not 
be  justified  in  convicting  him. 

In  the  case  of  The  Commonwealth  v.  Dama,  2  Met.  329,  the  defend- 
ant was  indicted  for  having  in  his  possession  lottery  tickets,  with  an 
intent  to  sell  or  offer  them  for  sale ;  and  the  jury  were  instructed  that 
"  if,  from  the  whole  evidence  on  .the  part  of  the  Commonwealth,  they 
were  led  to  the  belief  that  the  defendant  did  sell  and  deal  in  lottery 
tickets,  and  had  them  in  his  possession  for  that  purpose,  they  would 
be  authorized  to  find  him  guilty,  unless  he  had  succeeded,  on  his 
part,,  as  had  become  his  duty,  to  explain  those  facts  and  circum- 
stances consistently  with  his  innocence  of  that  unlawful  intention." 
T?o  this  charge  the  defendant  excepted,  and  the  exception  viras  over- 
ruled ;  but  not  on  the  ground,  as  was  understood  by  the  counsel  for 
the  Commonwealth,  that  the  burden  of  proof  was  thrown  on  him. 
The  court  say,  "  this  is  not  the  meaning  of  the  charge  ;  for  the  jury 
were  instructed  that  they  were  not  authorized  to  find  the  defendant 
guilty,  unless  the  evidence  was  such  as  to  lead  them  to  believe  that 
he  was  guilty.  The  remark,  that  it  was  the  duty  of  the  defendant 
to  explain  the  facts  and  circumstances  proved  against  him,  consist-* 
ently  with  his  innocence,  meant  no  more  than  he  ought  so  to  do ; 
but  still  if  he  failed,  they  were  not  to  find  a  verdict  against  him,  un- 
less, on  the  whole  evidence,  they  believed  him  guilty.  If  they  doubted, 
they  were  to  acquit  him.  So  the  case  was  left  to  the  jury  on  the 
right  footing,  namely,  that  the  burden  of  proof  was  not  shifted,  but 
still  remained  on  the  Commonwealth,  to  prove  the  guilt  of  the  de- 
fendant ;  and  if  a  reasonable  doubt  remained,  the  defendant  was  to 
be  acquitted."  The  rule  was  thus  laid  down  in  Powers  v.  Russell, 
13  Pick.  76,  77  :  "  When  the  proof  on  both  sides  applies  to  one  and 
the  same  issue  or  proposition  of  fact,  the.  party  whose  case  requires 
the  proof  of  that  fact  has,  all  along,  the  burden  of  proof.  It  does  not 
shift,  though  the  weight  in  either  scale  may  at  times  preponderate. 
But  where  the  party  having  the  burden  of  proof  gives  primd  facie 
evidence  of  a  fact,  and  the  adverse  party,  instead  of  producing 
proof  which  would  go  to  negative  the  same  proposition  of  fact,  pro- 
poses to  show  another  and  distinct  proposition,  which  avoids  the 
effect  of  it,  there  the  burden  of  proof  shifts,  and  rests  upon  the  party 
proposing  to  show  the  latter  fact."  See  also  Sperry  v.  Wilcox,  1  Met. 
270,  and  Brown  v.  King;  5  Met.  181.     Various  other  authorities 
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might  be  cited  in  support  of  the  rule  laid  down  in  these  cases  ;  but 
it  is  unnecessary.  I  consider  the  rule  of  law  as  clearly  settled  ;  and 
it  is  founded  on  the  plainest  principle  of  reason  and  justice.  Most 
certainly,  when  a  party  is  charged  with  the  commission  of  any  crime, 
all  the  facts  constituting  the  crime  must  be  proved  against  him;  and 
if,  on  the  whole  evidence,  the  jury  have  a  reasonable  doubt  as  to  any 
one  of  such  facts,  they  are  bound  to  acquit  him.  The  jury  are  sworn 
to-give  a  true  verdict  according  to  the  evidence;  not  according  to  the 
presumption, of  any  fact,  unless  it  is  a  natural  and  reasonable  infer- 
ence from  some  other  facts  proved. 

In  the  case  of  Coffee  v.  TAe  State,  3  Yerger,  283,  it  was  decided, 
that  malice  being  a  necessary  ingredient  in  constituting  the  crime  of 
murder,  if  the  jury  had  a  reasonable  doubt  of  the  malicious  intent 
with  which  the  act  was  done,  that  doubt  must  weigh  in  favor  of  the 
prisoner ;  and  unless«removed  by  the  government,  they  must  acquit 
him.  "  I  am  of  opinion,"  says  Green,  J.,  "  that  the  judge  should 
have  told  the  jury  that  if,  upon  the  whole  circumstances  of  the  case, 
they  were  satisfied  of  his  [the  prisoner's]  guilt,  they  ought  to  find 
him  guilty;  but  if  their  minds,  taking  all  the  evidence  together, 
could  not  come  to  any  satisfactory  conclusion  as  to  whether  the  act 
amounted  to  murder  or  manslaughter,  they  ought  to  find  him  guilty 
of  manslaughter  only." 

These  principles  and  authorities  are  wholly  irreconcilable  with  the 
presumption  of  malice  Awhich  the  counsel  for  the  Commonwealth 
relies.  No  malice  can  be  inferred  from  the  mere  act  of  killing. 
Such  a  presumption,  therefore,  is  arbitrary  and  unfounded.  Many 
homicides  are  committed  in  self-defence,  some  by  accident,  and 
many  more  upon  a  sudden  provocation,  or  in  mutual  combat.  How 
then  caji  it  be  maintained,  upon  any  just  or  reasonable  principle,  that 
every  homicide  implies  malice,  unless  the  contrary  be  proved  beyond 
a  reasonable  doubt?  Nor  is  such  a  presumption  supported,  as  it 
seems  to  mcj  by  any  binding  authority.  It  had  its  origin  in  a  bar- 
barous age,  when  the  rules  of  evidence,  as  now  established,  were 
little  known,  or  very  much  disregarded.  Depositions  of  witnesses 
not  permitted  to  be  confronted  with  the  prisoner,  and  written  exami- 
nations of  accomplices,  and  their  confessions,  proved  by  hearsay  evi- 
dence, were  all  considered  competent  proof,  by  very  learned  judges, 
in  the  most  solemn  trials.  Such  was  the  unsettled  state  of  the  law, 
as  to  the  admission  and  effect  of  evidence,  when  the  presumption  in 
question  had  its  origin,  and  indeed  for  several  centuries  after.  At 
that  time,  the  crime  of  murder  was  confined  to  the  secret  killing  of 
another,  which  the  word  moerda,  says  Judge  Blackstone,  signifies  in 
the  Teutonic  language.  "  It  was  defined,  homicidium  quod  nullo 
vidente,  nullo  sciente  clam  perpetratur ;  for  which  the  ville  wherein  it 
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was  committed,  or  (if  that  were  too  poor)  the  whole  hundred,  was 
liable  to  a  heavy  amercement;  which  amercement  itself  was  also 
denominated  murdrum.  This  was  an  ancient  usage  among  the 
Goths  in  Sweden  and  Denmark;  and,  according  to  Bracton,  was  in- 
troduced into  this  kingdom  by  King  Canute,  to  prevent  his  country- 
men, the  Danes,  from  being  privily  murdered  by  the  English ;  and 
was  afterwards  continued  by  William  the  Conqueror,  for  the  like 
security  to  his  own  Normans."  4  Bl.  Com.  194,  195.  The  same 
account  of  these  ancient  laws  is  given  by  Lord  Holt,. in  Regina  v. 
Mawgridge,  Kelyng,  122.  Before  the  statute  of  Marlbridge,  he  ob- 
serves, "  If  a  man  was  found  to  be  slain,  it  was  always  intended, 
1st,  that  he  was  a  Frenchman;  2d,  that  he  was  killed  by  an  English- 
man ;  3d,  that*  the  killing  was  murder ;  4th,  if  any  one  was  appre- 
hended to  be  the  murderer,  he  was  to  be  tried  by  fire  and  water, 
though  he  killed  him  by  misfartune;  which  was  extended  beyond 
reason  and  justice  in  favor  of  the  Normans."  These  ancient  laws  or 
ordinances  were  abolished  by  St.  lA  Edw.  III.  c.  4;  since  which, 
murder  has  been  defined  as  it  now  is,  "without  regarding  whether 
the  party  slain  was  killed  openly  or  secretly,  or  whether  he  was  of 
English  or  foreign  extraction."  4  Bl.  Com.  195 ;  Staunf.  P.  C.  18 ; 
1  Hale,  P.  C.  447. 

Such  is  the  origin  of  the  presumption  relied  on  in  support  of  the 
conviction  of  the  prisoner;  a  presumption  founded  on  no  just  princi- 
ple, but  on  arbitrary  ordinances  which  havejfeen  long  since  abolished, 
and  which  is  opposed  to  a  fundamental  ana  a  most  important  princi- 
ple of  the  criminal  law,  that  in  all  cases,  where  the  guilt  of  the  accused 
is  left  doubtful  by  the  evidence,  the  presumption  of  innocence  is  to 
prevail  in  his  favor.  And  so,  if  it  be  doubtful  whether  he  be  guilty 
of  a  greater  or  less  offence,  he  is  only  to  be  convicted  of  the  latter. 
But  if  the  presumption  of  malice,  from  the  mere  act  of  killing,  had 
ever  any  foundation  in  justice  or  sound  policy,  it  must  be  confined 
to  secret  homicides,  as  it  was  originally,  and  cannot  be  extended  to 
Cases  where  the  facts  and  circumstances  attending  the  homicide  are 
proved,  and  the  existence  of  malice,  from  the  whole  evidence,  is  left 
doubtful. 

On  principle,  this  appears  to  me  exceedingly  clear ;  and  I  think 
there  is  no  binding  authority  to  the  contrary.  The  dicla  of  judgesj 
referred  to  in  the  digests^  were  extrajudicial.  They  are  to  be  found 
in  cases  decided  on  special  verdicts,  where  the  question  of  malice 
depended  upon  the  facts  and  circumstances  found  by  the  jury,  from 
which  it  might  or  might  not  be  inferred.  Such  was  the  decision  in 
The  King  v.  Oneby,  2d  Ld.  Raym.  1485,  and  2  Stra.  766.  There 
was  no  question  as  to  the  burden  of  proof  in  that  case ;  for  the  ques- 
tion of  malice  was  expressly  decided  on  the  facts  found  by  the  jury. 
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The  court  say,  that  "  upon  the  trial  of  an  indictment  for  murder,  the 
judge  directs  the  jury  thus :  '  If  you  believe  such  and  such  witnesses, 
who  have  sworn  such  and  such  facts,  the  killing  the  deceased  was 
with  malice  prepense  express,  or  it  was  with  malice  implied ;  and 
then  you  ought  to  find  the  prisoner  guilty  of  murder;  but  if  you  do 
not  believe  those  witnesses,  then  you  ought  to  find  him  guilty  of 
manslaughter  only ;  and  so,  according  to  the  nature  of  the  case,  if 
you  believe  such  and  such  facts,  the  act  was  deliberate  or  not  delib- 
erate ;  and  then  you  ought  to  find  so  and  so.'  And  the  jury  may,  if 
they  think  proper,  give  a  general  verdict,  either  that  the  prisoner  is 
guilty  of  murder,  or  of  manslaughter.  But  if  they  decline  giving  a 
general  verdict,  and  will  find  the  facts  specially,  the  court  is  to  form 
their  judgment,  from  the  facts  found,  wheiher  there  -was  malice  or 
not,  or  whether  the  fact  was  done  on  a  sudden  transport  of  passion, 
or  was  an  act  of  deliberation  or  not."  2  Ld.  Raym.  1494.  From 
these  principles  it  must  be  inferred^-that  whatever  may  have  been  the 
opinion  of  the  court  as  to  the  presumption  of  malice,  from  the  mere 
act  of  killing,  in  cases  of  secret  homicides,  they  were  nevertheless  of 
opinion,  that  when  there  was  evidence  as  to  the  manner  of  killing, 
and  the  facts  and  circumstances  attending  the  act,  the  question  of 
malice  was  to  be  decided  upon  those  facts  and  circumstances,  whether 
decided  by  the  jury,  or  by  the  court  upon  the  facts  specially  found. 
Now,  if  the  jury,  in  the  present  case,  had  found  a  special  verdict  in 
conformity  with  the  instructions  of  the  court,  it  would  have  been, 
that  the  prisoner  was  guilty  of  the  homicide  charged ;  but  whether 
it  was  committed  with  malice  prepense,  or  in  the  heat  of  blood  on 
some  provocation,  or  in  mutual  combat,  was  doubtful,  although,  by 
the  preponderance  of  the  evidence,  the  crime  was  committed  with 
malice.  It  is  very  clear  that  such  a  verdict  could  not  be  received,  as 
no  judgment  could  be  rendered  upon  it ;  a  material  fact  not  having 
been  found.  And  this  I  consider  a  test  of  the  soundness  of  the  pre- 
sumption contended  for  in  behalf  of  the  prosecution.  For  if  the  bur- 
den of  proof  is  on  the  prisoner,  to  reduce  the  crime  from  murder  to 
manslaughter,  and  the  jury  find  that  he  has  failed  so  to  reduce  it  by 
satisfactory  evidence,  but  that  the  presumption  of  malice  and  the 
preponderating  proof  concur,  the  court  would  be  authorized  to  sen- 
tence the  prisoner  as  convicted  of  the  crime  of  murder ;  which  I  hold 
clearly  the  court  would  have  no  authority  to  do. 

If  then  there  is  any  ground  for  the  presumption  in  question  in 
cases  of  secret  homicides,  there  is  none  whatever  in  cases  where  there 
is  evidence  as  to  the  facts  and  circumstances  accompanying  the  act 
of  killing.  In  all  such  cases,  the  jury  are  to  decide  upon  the  question 
of  malice,  according  to  the  facts  and  circumstances  proved.  Malice 
is  implied,  says  Sir  Michael  Foster,  when  the  fact  of  killing  "  hath 
45* 
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been  attended  with  such  circumstances  as  carry  in  them  the  plain  in- 
dications of  an  heart  regardless  of  social  duty,  and  fatally  bent  upon 
mischief.".  And  all  the  authorities  agree,  that  when  such  facts  and 
circumstances  are  proved,  the  law  implies  malice;  which  certainly  is 
a  just  and  reasonable  implication.  But  why  is  malice  implied  from 
facts  and  circumstances  indicating  a  wicked  and  depraved  heart,  when 
malice  is  presumed  from  the  mere  act  of  killing  ?  If  the  secrecy  of 
the  act  may  raise  the  presumption  of  malice,  such  a  presumption  has 
no  application  to  cases  in  which  the  facts  and  circumstances  accom- 
panying the  act  are  proved  ;  and  no  case  can  be  found,  in  which 
such  a  presumption  has  been  so  applied.  This  presumption  of 
malice,  from  the  mere  act  of  homicide,  is  not  sanctioned  either  by 
Lord  Coke  or  Lord  Hale.  Lord  Coke  lays  down  the  doctrine,  as  to 
the  implication  of  malice,  very  fully.  Malice,' he  says,  is  implied  in 
three  cases;  1st.  In  respect  of  the  manner  of  the  deed;. as  if  one 
killeth  another  without  any  provocation  on  the  part  of  him  that  is 
slain,  the  law  implieth  malice.  2d.  In  respect  of  the  person  slain ; 
as  the  killing  of  an  officer  in  the  due  execution  of  his  duty.  3d.  In 
respect  of  the  person  killing ;  as  if  A  assault  B,  to  rob  him,  and  in  re- 
sisting, A  killeth  B,  this  is  murder  by  malice  implied.  3  Inst.  52. 
The,  same -doctrine  is  laid  down  by  Lord  Hale.  "  When  one  volun- 
tarily kills  another,  without  any  provocation,  it  is  murder ;  for  the  law," 
says  he,  "  presumes  it  to  be  malicious,  and  that  he  is  hostis  humani 
generis."  1  Hale,  P.  C.  455.  Neither  of  these  eminent  judges  and 
learned  writers  on  criminal  law  takes  notice  of  any  presumption  of 
malice  from  the  mere  act  of  homicide. 

On  the  other  hand,  it  is  true  that  Sir  Michael  Foster,  an  eminent 
judge  certainly,  and  a  learned  writer  on  criminal  law,  does  lay  down, 
in  his  discourse  on  homicide,  the  doctrine  of  presumption  as  now 
contended  for  on  behalf  of  the  Commonwealth.  But  the  only  case 
cited  in  support  of  the  doctrine  is  The  King  v.  Onebi/,  which  was 
decided  on  a  special  verdict  upon  the  facts  and  circumstances  accom- 
panying the  killing,  and  not  on  any  presumption  of  malice  from  the 
act  itself.  This"opinion  of  Sir  Michael  Foster,  which  has  principally 
given  currency  to  the  doctrine  contended  for  by  the  counsel  for  the 
Commonwealth,  is  supported  only  by  a  few  dicta  of  judges,  which,  as  it 
seems  to  me,  are  founded  on  no  just  principle.  Blackstone,  in  his  Com- 
mentaries, says,  "  all  homicide  is  presumed  to  be  malicious,  until  the 
contrary  appeareth  upon  evidence." ,  4 'Bl.  Com.  201.  But  Foster's 
discourse  on  homieide  is  alone  cited  in  support  of  the  presumption. 
East,  in  his  treatise  cites  Foster  and  Hale  ;  but  the  latter,  as  already 
remarked,  does  not  support  the  doctrine.  1  East,  P.  C.  224.  Russell, 
in  his  treatise,  lays  down  the  same  rule  of  presumption,  but  cites  only 
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Blackstone  in  its  support.  1  Russell  on  Crimes,  (1st.  ed.)  615.  Roscoe, 
on  Criminal  Evidence,  cites  East  &  Hale,  and  also  8  Car.  &  P.  35. 
But  the  case  in  Car.  &  P.  was  one  of  secret  homicide,  and  there  was 
no  evidence  that  the  prisoner  was  the  guilty  party,  except  from  his 
own  statements.  In  the  same  volume,  p.  22,  ( The  King  v.  Morrison,) 
a  prisoner  was  indicted  and  convicted  of  manslaughter,  simply  on 
his  admission,  on  being  arrested,  that  he  was  the  person  who  killed 
the  deceased.  Park,  J.,  in  his  instructions  to  the  jury,  said,  "  the 
death  of  man,  if  it  be  shown  to  have  been  occasioned  by  the  pris- 
oner, will  be  murder  or  manslaughter,  as  the  circumstances  may  turn 
out,  unless  it  is  shown  by  the  prisoner  to  have  been  occasioned  by 
accident."  And  this  is  the  doctrine  contended  for  by  the  prisoner's 
counsel,  in  the  present  case.  In  this  case,  the  facts  and  circum- 
stances accompanying  the  homicide  were  proved,  and  the  jury  were 
bound  to  decide  the  question,  whether  the  crime  were  murder  or 
manslaughter,  according  to  the  evidence,  without  any  regard  to  the 
presumption  relied  on  in  support  of  the  prosecution. 

Taking  into  consideration  all  these  authorities  and  dicta,  and  the 
statements  of  the  law  of  homicide  by  the  writers  on  criminal  law,  I 
am  of  opinion  that  the  following  conclusions  are  maintained  on 
sound  principles  of  law  and  manifest  justice  :  1.  That  when  the  facts 
and  circumstances  accompanying  a  homicide  are  given  in  evidence, 
the  question  whether  the  crime  is  murder  or  manslaughter  is  to  be 
decided  upon  the  evidence,  and  not  upon  any  presumption  from  the 
mere  act  of  killing.  2.  That  if  there  be  any  such  presumption,  it  is 
a  presumption  of  fact,  and  if  the  evidence  leads  to  a  reasonable  doubt 
whether  the  presumption  be  well  founded,  that  doubt  will  avail  in 
favor  of  the  prisoner.  3.  That 'the  burden  of  proof,  in  every  criminal 
case,  is  on  the  Commonwealth  to  prove  all  the  material  allegations 
in  the  indictment ;  and  if,  on  the  whole  evidence,  the  jury  have  a 
reasonable  doubt  whether  the  defendant  is  guilty  of  the  crime  charged, 
they  are  bound  to  acquit  him.  And,  consequently,  that  the  instruc- 
tions to  the  jury,  in  the  present  case,  on  the  question  of  malice,  were 
erroneous.  In  my  opinion,  the  jury  should  have  been  instructed,  that 
the  burden  of  proof  was  on  the  government,  and  that  the  prisoner 
could  not  be  legally  convicted  of  the  crime  charged,  unless  they 
were  convinced,  beyond  a  reasonable  doubt,  that  he  was  in  fact 
guilty  of  that  crime ;  that  a  preponderance  of  the  evidence,  if  a 
reasonable  doubt  remained,  was  not  sufficient ;  and  that  the  ques- 
tion of  malice  was  to  be  decided  on  the  facts  and  circumstances  ac- 
companying the  homicide,  and  not  on  any  presumption  from  the 
mere  act  of  killing. 

I  am  therefore  constrained  to  say,  with  great  deference  to  the  opm- 
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ion  of  my  learned  brethren,  that,  in  my  judgment,  the  prisoner  is 
entitled  to  a  new  trial. 


No  reported  case  can  be  found  in  Eng- 
land or  America  in  which  the  law  of  im- 
plied malice  is  so  thoroughly, discussed,  as 
in  York's  case ;  and  whether  the  doctrine 
of  the  majority  or  the  minority  of  the 
court  finally  prevails,  the  case  itself  well 
deserves  the  name  of  a  leading  case  on 
this  branch  of  the  law. 

The  rule  laid  down  by  a  majority  of 
the  court  was  reaffirmed  by  the  same 
court  in  the  subsequent  case<  of  The 
Commonwealth  v.  Webster,  5  Gushing,  305, 
(1850),  in  these  words:  —  "The  implica- 
tion of  malice  arises  in  every  case  of  in- 
tentional homicide  ;  and  the  fact  of  killing 
being  first  proved,  all  the  circumstances 
of  accident,  necessity,  or  informality,  are 
to  be  satisfactorily  established  by  the  party 
charged,  unless  they  arise  out  of  the  evi- 
dence produced  against  him  to  prove  the 
homicide,  and  the  circumstances  attending 
it.  If  there  are,  in  fact,  circumstances  of 
justification,  excuse,  or  palliation,  such 
proof  will  naturally  indicate  them.  But 
where  the  fact  of  killing  is  proved  by 
satisfactory  evidence,  and  there  are  no 
circumstances  disclosed,  tending  to  show 
justification  or  excuse,  there  is  nothing  to 
rebut  the  natural  presumption  of  malice. 
It  is  material  to  the  just  understanding  of 
this  rule,  that  it  applies  only  to  cases  where 
the  killing  is  proved,  and  nothing  further  is 
shown,  for  if  the  circumstances  disclosed 
tend  to  extenuate  the  act,  the  prisoner  has 
the  full  benefit  of  such  facts."  See  The 
Commonwealth  v.  Hawkins,  3  Gray,  465, 
(1855.)  The  same  rule  appears  to  havebeeu 
substantially  adopted  in  Mississippi.  Thus 
in  McDaniel  v.  The  Slate,  8  Smedes  & 
Marshall,  402,  (1847),  it  was  held  errone- 
ous to  charge  the  jury  that  every  homicide 
is  presumed  to  be  committed  with  malice 
aforethought,  and  that  it  devolves  upon  the 
prisoner  to  prove  the  circumstances  which 
excuse  the  act.  "  Such  a  charge,"  it  was 
said,  "is  too  broad.  It  omits  the  impor- 
tant part  of  the  rule  as  stated  in  the 
books,  unless  they  arise  out  of  the  evidence 
produced   against  him.    But  where  the 


fact  of  killing  is  proved,  and  no  accom- 
panying circumstances  appear  in  the  evi- 
dence, the  law  presumes  the  killing  was 
done  maliciously."  So  in  Mitchell  v.  The 
State,  5  Yerger,  340,  (1833),  it  was  held 
that  the  fact  of  killing  being  proved,  the 
law  presumes  that  it  lyas  malicious,  and 
that  it  was  incumbent  on  the  defendant  to 
show,  by  proof,  matter  in  alleviation,  or 
that  it  was  a  less  ofience. 

The  opinion  of  the  majority  of  the 
court  in  York's  case  is  met  with  so  great 
force  of  reasoning  in  the  dissenting  opin- 
ion of  Judge  Wilde,  that  if  the  former  is 
erroneous,  it  parries  with  it  its  own  anti- 
dote. The  whole  subject  is.  so  ably  pre- 
sented upon  both  sides  in  the  several  opin- 
ions, as  to  leave  little  to  be  added  in  this 
place.  The  reader  will  notice  that  rbrfc's 
case  does  not  merely  declare  that  killing 
with  a  deadly  weapon  is  presumed  to  be 
murder,  unless  explained  or  extenuated, 
but  that  the  mere  fact  of  the  production 
of  death,  even  without  any  weapon  at  all, 
gives  rise  to  such  indisputable  presump- 
tion. There  may  be  good  reason,  as  well' 
as  authority,  for  holding  that  a  killing  with 
a  deadly  weapon,  in  the  previous  posses- 
siop  of  the  party  using  it,  should  be  pre- 
sumed to  be  a  premeditated  kilhng,  and 
therefore  murder,  unless  the  contrary  be 
made  to  appear.  Such  a  presumption 
would  not  do  so  much  violence  to  our 
nature,  as  some  others.  It  is  well  sup- 
ported by  our  experience  and  observation. 
Eeason  points  to  it  as  a  natural,  reason- 
able conclusion ;  as  a  fair  logical  inference 
from  the  admitted  premises.  It  has  there- 
fore received  the  sanction  of  many  ancient 
and  modern  authorities.  1  Hale,  P.  C.  440 ; 
1  Greenleaf,  Evidence,  §  18 ;  The  Common- 
wealth v.  HUl,  2  Grattan,  594,  (1845); 
Woodsides  v.  The  State,  2  Howard,  656, 
(1837);  Oliver  \.  The  State,  17  Alabama, 
.587,  (1850) ;  Bivens  v.  The  State,  6  Eng- 
lish, 455,  (1850.)  It  is  also  to  be  observed 
that  the  opinion  of  the  majority  in  YorJi^s 
case  is,  not  that  a  murder  is  to  be  legally 
inferred  from  the  proof  of  a  voluntary  or 
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wilful  killing,  (about  which,  also,  different 
opinions  may  be  honestly  entertained,) 
but  that  such  inference  is  to  be  drawn 
from  the  simple  fact  of  killing,  without  the 
slightest  evidence  whether  the  homicide 
was  accidental,  or  intentional,  aggressive, 
or  in  self-defence.  Of  course,  upon  that 
view  of  the  law,  if  A  says,  "  I  have  killed 
B,"  and  there  be  no  evidence  tending  to 
show  how  or  why  it  was  done,  it  is  con- 
clusively to  be  presumed,  as  a  matter  of 
law,  that  the  act  of  killing  was  an  act  of 
murder.  So,  too,  it  is  to  be  noted,  that 
YorVs  case  determines  not  only  that  a  sim- 
ple act  of  killing  is  to  be  presumed  unlaw- 
ful, (which  may  be  so,  until  the  contrary 
is  proved,)  but  that  it  is  to  be  presumed 
unlawful  in  the  highest  degree.  The  steps, 
therefore,  necessary  to  arrive  at  the  final 
conclusion  of  the  court  in  this  remarkable 
case,  are.  First ;  That  a  mere  act  of  killing, 
unexplained,  is  presumed  to  be  intentional 
and  wilful,  and  not  the  result  of  accident 
or  negligence.  Second;  That  an  act  of 
killing,  unexplained,  being  presumed  to  be 
intentional,  shall  also  be  presumed  to  be 
unlawful,  and  not  in  self-defence.  Third  ; 
That  an  act  of  killing,  unexplained,  being 
presumed  to  be  intentional  and  unlawful, 
shall  also  be  presumed  to  have  been  done 
deliberately,  and  with  premeditation,  and 
not  from  any  sudden  provocation,  or  in 
mutual  combat.  But  is  not  this  mode  of 
reasoning  open  to  the  objection  of  draw- 
ing a  presumption  from  a  presumption,  or 
founding  one  presumption  upon  another 
presumption,  which,,  according  to  the  well- 
established  rules  concerning  presumptions, 
cannot  be  done.  Richmond  v.  Aiken,  25 
Vermont,  324,  (1853)  ;  Pennington  v.  Tell, 
6  English,  212,  (1850.) 

The  question  which  prominently  pre- 
sents itself  in  reading  York's  case,  is,  what 
is  meant  by  the  word  malice  f  Is  it  any 
thing  more,  or  any  thing  less  than  the 
criminal  intent,  the  malus  animus,  the 
wrongful  motive  which  must  exist  to  make 
any  act  criminal?  If  that  be  the  true* 
meaning  of  the  term,  there  are  many  cases 
where  such  intent  is  and  must  be  inferred 
—  necessarily  inferred  —  from  the  bare 
commission  of  the  act.  In  the  cases  of  vio- 
lence upon  a  female,  arson  of  a  dwelling- 


house,  death  by  poisoning,  and  the  like,  the 
inference  of  this  criminal  intent,  from  the 
simple  fact,  or  act  committed,  is  reason- 
able, is  proper,  is  necessary.  The  act  could 
not  be  committed  without  it.  There  are 
no  such  degrees  of  rape  or  arson,  that  they 
can  become  excusable  or  justifiable.  But, 
as  is  quite  obvious,  the  case  is  very  differ- 
ent with  homicide.  That  may  be  either 
murder,  manslaughter,  excusable  homicide, 
or  justifiable  homicide.  Now,  to  argue 
that  from  the  simple  fact  of  killing, — the 
bare  homicide,  —  the  same  rule  should  be 
applied  as  in  the  case  of  rape,  and  that  the 
one  should  be  presumed  to  be  unlawful, 
because  the  other  is,  seems  to  be  reasoning 
on  a  false  analogy. ,  Violence  upon  a  fe- 
male may  safely  be  inferred  to  be  always 
unlawful,  because  under  no  possible  cir- 
cumstances can  it  be  otherwise.  The  crim- 
inal intent  need  not  be  otherwise  proved, 
than  by  the  simple  fact,  because  they  are 
one  and  inseparable.;  But  homicide  may 
be  lawful.  It  is  well  known  to  be  so  in 
many  cases.  In  many  more  it  is  excus- 
able, or  capable  of  extenuation.  And  if 
it  may  be  so,  if  it  often  is  so,  whence  the 
reason,  where  the  justice  of  attaching  to 
that  which  may  be  lawful,  an  insuperable 
conclusive  inference  of  law  that  it  is  un- 
lawful,,and  not  only  unlawful,  but  unlaw- 
ful in  the  highest  degree ;  or,  murder. 
Why  does  not  the  presumption  of  inno- 
cence attach  as  much  to  the  motive,  the 
intent  with  which  an  act  is  done,  as  to  the 
act  itself.  Innocence  means  innocent  of 
any  unlawful  act,  as  well  as  of  any  act  at 
all.  If  the  burden  of  proving  the  act  itself 
is  on  the  government  throughout,  is  there 
not  the  same  burden  of  proving  the  mali- 
cious intent  ?  It  is  an  evasion  of  the  point, 
to  say  that  the  latter  is  proved,  because  it 
is  by  law  inferred  from  the  wrongful  act 
itself.  That  assumes  the  very  question  in 
dispute,  was  the  homicide  unlawful  ?  The 
government  asserts  it ;  the  accused  denies 
it.  The  principle  that  malice  is  to  be 
legally  inferred  from  the  commission  of 
"  a  wrongful  act,  done  intentionally  with- 
out just  cause  or  excuse,"  does  not  help 
us  in  the  solution  of  the  question.  The 
question  still  remains,  "  Was  the  hom- 
icide unlawful  f    Was  it  intentional  or  ao- 
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cidental  ?  Waa  it  done  without  just  cause 
or  excuse  ?  "  In  other  cases,  criminal  mal- 
ice is  not  always  implied  from  the  commis- 
sion of  a  wrongful  act.  In  many  States  it  is 
made  a  crime  maliciously  to  destroy  or  injure 
another's  personal  property.  Yet  it  is  per- 
fectly well  settled,  that  such  an  offence  is 
not  made  out  by  simple  proof  of  a  volun- 
tary and  wrongful  injury  to,  or  destruction 
of  such  property.  There  must  be  proof  of 
actual  malice,  ill-will,  resentment  towards 
the  owner  of  the  animal.  Rex  v.  Pearce, 
1  Leach,  C.  C.  594,  case;  The  Slate  v. 
Latham,  13  Iredell,  .S3  ;  The  State  v.  Roiinr 
son,  3  Devereux  &  Battle,  130;  The  State 
V.  Pierce,  7  Alabama,  728  ;  Regina  v. 
Livey,  2  Cox,  C.  C.  99. 

A  vigorous  writer  in  the  North  Ameri- 
can Review  for  January,  1851,  in  an  able 
article  on  the  "  Law  of  Homicide,"  to 
which  we  are  indebted  for  the  last  illus- 
tration, considers  that  the  most  equal  and 
exact  justice  would  be  meted  out,  by 
adopting  the  rule  laid  down  in  South  Car- 
olina, in  The  State  v.  Smith,  2  Strobhart, 
77,  viz.,  that  if  the  act  of  a  person,  which 
produces  another's  death,  be  attended  with 
such  circumstances  as  are  the  ordinary 
symptoms  of  a  wicked,  depraved,  and 
malignant  spirit,  the  law,  from  these  cir- 
cumstances, will  imply  malice,,  without 
reference  to  what  was  passing  in  the  per- 
son's mind  at  the  time  he  committed  the 
act.  Such  a  principle  is  supported  by 
reason  and  the  analogies  of  the  law. 

But  another  question  arises,  as  to  the 
ruling  of  the  majority  in  YorVs  case,  on 
another  point  in  that  case,  which  was, 
not  only  that  the  presumption  of  mahce 
is  to  be  inferred  from  the  act  of -killing, 
but  that  this  presumption  changed  the 
burden  of  proof,  and  that  proof  of  matter 
of  excuse  or  extenuation  was  cast  upon  the 
defendant.     But  assuming  that  the  first 


named  of  these  propositions  is  correct,  does 
the  latter  follow  from  it  ?  Granting  that  the 
presumption  of  malice  arises,  and  that  the 
presumption  is  that  the  act  was  murder, 
does  that  change  the  burden  of  proof;  using 
the  term  in  the  sense  given  to  it  in  the  note 
in  1  Leading  Criminal  Cases,  to  the  case 
of  The  Commonwealth  v.  McKie,  decided 
in  the  same  court  as  Yorl^  case.    Indeed, 
in  a  case  in  the  same  volume  as  York's  case, 
we  find  the  same  court  deciding,  that  the 
existence  of  a  presumption  in  favor  of  the 
government  and  against  a  prisoner,  does  not 
shift  the  burden  of  proving  the  fact  in  dis- 
pute, and  cast  it  upon  the  defendant.    The 
Commonwealth  v.  Bradford,  9  Metealf,  268. 
That  wag  an  indictment  for  illegal  voting, 
alleging  that  the  defendant  had  not  re- 
sided  in  the   town,  when   he  voted,   six 
months  next  preceding  his  voting.     Upon 
proof  being  ofiered  that  he  was  residing 
in   another  town,  fijr  a  period  of  seven 
months  before  the  election,  the  govern- 
ment claimed,  that  this  being  so,  the  pre- 
sumption of  law  was,  that  all  things  con- 
tinued as  they  were  until  a  change  was 
shown,  and  that  as  the  defendant  could 
have  but  one  residence  at  a  time,  and  as  a 
former  residence  is  presumed  to  continue 
until  another  is  acquired,  the  defendant 
was  bound  to  show  a  change  of  residence, 
and  the   acquisition  of  a   new  residence 
in  the  place  of  voting.     The  court  below 
so  ruled,  and  the  defendant  was  convicted. 
But  upon  examination  by  the  whole  court, 
the  verdict  was  set  aside,  on  this  point 
alpne.     And  this  case  shows  conclusively, 
that  the  mere  existence  of  a  presumption 
in  favor  of  the  Commonwealth  does  not 
change   the    burden   of  proof,   throwing 
upon  the  defendant  the  duty  of  proving 
what  otherwise  he  would  not  be  under  a 
legal  obhgatlou  to  prove. 

E.  H.  B. 
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Rbgina  V.  William  Vaux.' 

1590. 

Former  Acquittal  —  Insufficient  Indictment. 

A  former  acquittal  upon  an  insuffieient  indictment  is  no  bar  to  a  second  prosecution  for  the 

same  offence. 

William  Vaux,  at  the  Sessions  of  Peace  for  the  county  of  North- 
umberland, held  27th  Julii,  anno  32  Eliz.  before  the  Justices  of  Peace 
of  the  same  county,  was  indicted  of  voluntary  poisoning  of  Nicholas 
Ridley,  which  indictment  was  removed  into  the  King's  Bench  :  and 
in  discharge  thereof  the  said  Vaux  pleaded,  that  at  another  time, 
soil.  12  Augusti,  anno  30  Eliz.  at  Newcastle-upon-Tine,  in  the  county 
of  Northumberland,  before  the  Justices  of  Assise  of  the  same  county 
the  said  Yaux  was  indicted :  Quod  cum  Nich'  Ridley  nuper  de 
W.  in  com'  praed'  Armig'  jam  defunctus,  per  multos  annos,  ante 
obitum  suum  nuptus  fuisset  cuidam  Margaretse  uxori  ejus  et  nullum 
exitum  habuit,  praed'  Will'  Vaux  nuper  de  K.  in  com'  C.  generos. 
subdole,  caute,  et  diabolice  intendens  mortem,  Venenationem,  et  de- 
structionem  ipsius  Nicholai,  et  Deum  prae  oculis  non  habens,  20 
Decembris,  anno  28  Elrz.  apud  W.  praedict'  felonice,^  voluntarie,  et  ex 
malitia  sua  prascogitata,  persuadebat  eundem  Nichol'  recipere  et 
bibere  quendura  potum  mixtum  cum  quodam^  veneno  vocat' *  Can- 
tharides,  affirmans  et  verificans  eidem  Nich'  quod'  praed'  potus  sic 
mixtus  cum  praed' veneno  vocat'  Canth' non  fuit  intoxicatus  (An- 
glica  poison'd)  sed  quod  per  reception'  inde  praed'  Nich'  exit'  de 
corp'ore  dictse  Margaretae  tunc  uxoris  suae  procuraret,  et  haberet 
ratione  cujus  quidem  persuasionis  et  instigationis  praed'  Nich'  pos- 
tea,  scil.  16  Januarii  anno  supradicto'  apud  T.  in  com'  N.  praed'  nes- 
ciens  praedictum  potum  cum  veneno  in  forma  praedict'  fore  mixt',^ 
sed  fidem  adhibens  predictum  persuasioni  dicti  Willielmi  recepit  et 
bibit.  per  quod  praedictus  Nicholaus  immediate  post  receptionem 
veneni  praedicti  per  tres  horas  immediate  isequent'  languebat,  et 
postea  praed'  16  Jan.  anno  supradict'  ex  venenatione  et  intoxicat' 
praed'  apud  T.  praed'  ^  obiit :  Et  sic  praed'  Will'  Vaux  felonice  et  ex 
malitia  sua  praecogitata  prtefat'  Nich'  voluntarie  et  felonice  modo  et 
forma  praed'  intoxicavit,  interfecit,'^  et  murdravit,  contra  pacem,  &c. 
Upon   which  indictment  the   said  Vaux  was  arraigned  before  the 


1  i  Coke,  R.  44.  »  Cr.  Jac.  438.  3  3  Inst.  48.  *  Palm.  547,  548. 

6  1  Ventr.  24.  6  Cr.  Jac.  438.  t  5  Co.  123,  a. 
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same  justices,  and  pleaded  No't  Guilty :  And  the  jurors  gave  a  special 
verdict,  and  found,  Quod  prsed'  Nich'  Ridley  venenatus  fuit,  Anglice 
poisoned,  per  receptionem  prsed'  Cantharides,  et  quod  prsed'  Will' 
Vaux  non  fuit  prsesens  tempore  quo  praed'  Nich'  Ridley  recepit  prsed' 
Canth'  sed  utrum,  &c.  And  thereupori  judgment  was  given  by  the 
said  Justices  of  Assise  in  this  manner  :  Super  quo  yisis,  et  per  Cur' 
hie  intellectis  omnibus  et  singulis  prsemissis,  pro  eo  quod  videtur  cur' 
hie  super  tota  materia  per  veredictum  prsed'  in  forma  prsed'  corapert', 
quod  praed'  venenatio  per  reception'  prsed'  Canth'  et  prsed'  procuratio 
prsed'  Will'  ad  procuraud'  prsed'  Nich'  ad  accipiend'  prsed'  Canth' 
mode  et  forma  prout  per  veredict'  prsed'  com  pert'  fuit,  noh  fuit  felo- 
nia  et  murdrum  yoluntar' :  Ideo  considerat'  est  quod  prsed'  Will' 
Vaux,  de  felonia  et  murdro  prad'  in  indictamento  prsed'  superius 
specificat',  necnon  de  dicta  felonica  venenatione  prsed'  Nich'  Ridley 
in  eodem  indictamento  nominati  eidem  Will' imposit' eat  sine  die: 
and  as  to  the  felony  and  murther  he  pleaded  Not  Guilty. 

And  first  it  was  resolved  per  totam  Curiam,  that  the  said  indictment 
upon  which  Vaux  was  so  arraigned  was  insufficient,  and  principally 
because  it  is  not.  expressly  alleged  in  .-the  indictment,  that  the  said 
Ridley  received  and  drank  the  said  poison,  for  the  indictment  is, 
"prsed'  Nich'  nesciens  prsed'  potum  cum  veneno  Jore  intoxicatum, 
sed  fidem  adhibens  diet' persuasioni  dicti  W.  recepit  et  bibit,  per 
quod,"  &c.  So  that  it  doth  not  appear  what  thing  he  drank,  for 
these  words  (venenum  prsed')  are  wanting,'  and  the  words  subse- 
quent, "  scil.  per  quod  prsed'  N.  immediate  post  receptionem  venenf 
prsedict',"  &c.  which  words  imply  receipt  of  poison,  are  not  sufficient 
to  maintain  the  indictment,  for  the  matter  of  the  indictment  ought 
to  be  full,  express,  and  certain,  and  shall  not  be  maintained  by  ar- 
gument, or '  implication,  because  the  indictment  is  found  by  the 
oath  of  laymen.  2.  It  was  agreed  per  curiam,  that  Vaux  was  a  prin- 
cipal 2  murderer,  although  he  was  not  present  at  the  time  of  the 
receipt  of  the  poison,  for  otherwise  he  would  be  guilty  of  such  hor- 
rible offence,  and  yet  should  be  unpunished,  which  would  be  incon- 
venient and  mischievous ;  for  every  felon  is  either  principal  or 
accessory,  and  if  there  is  no  principal  there  can  be  no  accessory, 
quia  2  accessorium  sftjuitur,  principalem,  and  if  any  had  pro- 
cured Vaux  to  do  it,  he  had  been  accessory  before ;  quod  nota  a 
special  case,  where  the  principal  and  accessory  also  shall  both  be 
absent  at  the  time  of  the  felony  committed.  3.  It  was  resolved  by 
the  Lord  Wray,  Sir  Thomas  Gawdy,  Clench  and  Fenner,  Jus- 
tices, that  the  reason  of  auterfoits  acquit  was,  because  where  the 

1  Stamf.  Cor.  90  a,  b.        22  Inst.  183 ;  3  Inst.  48, 138 ;  9  Co.  81  b ;  Jenk.  Cent.  290. 
3  Co.  Lit.  152 a;  Palm.  334;  Latch.  27. 
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maxim  of  the  common  law  is,  that  the  life  of  a  man  shall  not  be 
twice '  put  in  jeopardy  for  one  and  the  same  offence,  and  that  is  the 
reason  and  cause  that  auterfoiis  acquitted  or  convicted  of  the  same 
offence  is  a  good  plea,  yet  it  is  intendable  of  a^  lawful  acquittal 
or  conviction,  for  if  the  conviction  or  acquittal  is  not  lawful,  his  life 
was  never  in  jeopardy  ;  and  because  the  indictment  in  this  case  was 
insufficient,  for  this  reason  he  was  not  legitimo  modo  acquietatus,-  and 
that  is  well  proved,  because  upon  such  acquittal  he  shall  not  have  an 
action  of  ^  conspiracy,  as  it  is  agreed  in  9  E.  4.  12,  a.  b.  vide  20  E.  4. 
6.     And  in  such  case  in  appeal,  notwithstanding  such  insufficient 
indictment,  the  abettors  shall  be  enquired  of,  as  it  is  there  also  held  ; 
and  although  the  judgment  is  given  that  he  shall  be  acquitted  of  the 
felony,  yet  this  acquittal  shall  not  help  him,  because  he  was  not 
iegitimo  modo  acquietatus ;  and  when  the  law  saith,  that  auterfoiis 
acquitted  is  a  good  plea,  it  shall  be  intended  when  he  is  lawfully 
acquitted ;  and  that  agrees  with   the  old  Book  in  19  E.  3,  Corone, 
444,*  where  it  is  agreed,  if  the  process  upon  indictment  or  appeal  is 
not  sufficient,  yet  if  the  party  appears  (by  which  all  imperfections  of 
the  process  are  sav'd,)    and    is  acquitted,    he    shall   be  discharged  ; 
but  if  the  appeal  or  indictment  is^    insufficient  (as  our  case    is,) 
there  it  is  otherwise  :  but  if  one,  upon  an  insufficient  indictment  of 
felony  has  judgment,  quod  suspend^  per  coW,  and  so  attainted,  which 
is  the  judgment  and  end  which  the  law  has  appointed  for  the  felony, 
there  he  cannot  be  again  indicted  and  arraigned  till  this  judgment  is 
reversed   by  ^   error:    but   when    the   offender   is   discharged   upon 
an  insufficient  indictment,  there  the  law  has  not  had  its  end,  nor  is 
the  life  of  the  party,  in  the  judgment  of  the  law,  ever  in  jeopardy  ; 
and  the  wisdom  of  the  law  abhors  that  great  offences  should  go  un- 
punished, which  was  grounded  without  question  upon  these  ancient 
maxims  of  law  and  state  :    Maleficianon  debent  remanere  impunita, 
et  impunitas  continuum  affectum    tribuit  delinquendi,  et  minatur 
innocentes  qui  parcit  nocentibus  :    so  if  a  man  is  convicted  either  by 
verdict  or  by  confession  upon  an  insufficient  indictment,  and  no  judg- 
ment thereupon  given,  he   may  be   again  indicted  and  arraigned, 
because  his  life  was  never  in  jeopardy,  and  the  law  wants  its  end : 
and  afterwards,  upon  a  new  indictment,  the  said  Vaux  was  tried,  and 
found  guilty,  and  had  his  judgment,  and  was  hanged.' 

1  1  Bulstr.  142.  2  3  Inst.  214 ;  Cr.  Car.  147 ;  20  H.  7,  12,  a. 

3  3  Inst;  143 ;  Palm.  45  ;  Bridgm.  132 ;  Br.  Consp.  23. 

4  1  Bulstr.  142 ;  Stamf.  Cor.  106,  a ;  B.  N.  P.  115,  g ;  Palm.  39. 

s  Hal.  PL  Co.  244 ;    Stamf.  Cor.  106,  a;   Doct.  pi.  36,  67 ;    3  Inst.  214 ;   Hales  pi. 
Cor.  247  ;  2  Leon.  160.  *  Hale's  pi.  Cor.  247. 

7  See  the  note  to  the  next  case. 
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i  The  King  v.  Vandercomb  and  Abbott.^ 

January  Term,  1796. 
Former  Acquittal  —  Different   Offences. 

On  a  charge  of  burglary  accompanied  with  a  larceny,  if  the  burglary  be  disproved,  the  pros- 
ecutor, to  sustain  the  charge  of  larceny,  cannot  prove  a  larceny  at  a  prior  time,  and  on  a 
different  occasion  from  the  alleged  burglary.  ' 

A  prisoner  is  not  entitled  to  »  copy  of  his  indictment,  to  enable  him  to  plead  autrefois 
aqquit. 

The  plea  of  autrefois  acquit  must  state  the  record  of  acquittal. 

A  former  acquittal  is  no  bar  to  a  subsequent  prosecution,  unless  the  accused  could  have 
been  convicted  thereof  under  the  first  indictment,  upon  proof  of  the  facts  averred  in  the 
second. 

A  plea  of  autrefois  acquit  on  an  indictment  for  a  burglary  and  actual  stealing  certain  goods, 
is  not  a  bar  to  a  subsequent  indictment  for  burglaiy  with  intent  to  steal  the  same  goods ; 
for  the  two  are  not  the  same  offence. 

At  the  Old  Bailey  in  January  Session,  1796,  James  Vandercomb 
and  James  Abbott  were  tried  before  Mr.  Justice  Heath,  present  Sir 
A.  Macdonald,  Chief  Baron,  and  Mr.  Baron  Thompson. 

The  indictment  charged  the  prisoners  with  having  burglariously 
broken  and  entered  the  dwelling-house  of  Merial  Neville,  spinster, 
and  Ann  Neville,  spinster,  about  the  hour  of  six  in  the  night  of  the 
1 9th  of  November,  1795,  and  with  having  stolen  a  great  variety  of 
articles,  some  of  which  were  laid  to  be  the  property  of  Merial  Neville ; 
others  the  property  of  Ann  Neville;  and  others  the  property  of  Su- 
sannah Gibbs ;  and  there  was  a  second  count  in  all  respects  like  the 
first,  excepting  that  it  alleged  the  house  to  be  the  dwelling-house  of 
Merial  Neville  only. 

The  house  was  situated  in  Portugal-street,  leading  to  Grosvenor- 
square,  and  was  inhabited  by  the  two  Miss  Nevilles,  who  were  maiden 
sisters,  and  ladies  of  considerable  fortune.  On  Friday,  17th  July, 
1795,  the  two  ladies  went  to  pass  the  remainder  of  the  summer  at 
the  seaside,  leaving  Susannah  Gibbs,  their  housekeeper,  and  another 
female  servant,  in  the  house,  with  directions  to  secure  the  doors  and 
windows,  and  to  follow  them  on  the  succeeding  Monday ;  which  they 
did  accordingly,  after  making  every  window  fast,  locking  every  inside 
and  outside  door,  and  leaving,  according  to  Miss  Neville's  directions, 
the  keys  tied  together  at  Mr.  Slack's,  in  Mount-street,  who  locked 
them  up  in  his  own  private  drawer,  where  they  remained  untouched 


1  2  Leaoh,  C.  C.  708  ;  East,  P.  C.  S19. 


LEADING  CRIMINAL  CASES.  643 

Former  Acquittal  —  Different  OfFences. 

until  the  19th  November  following.     On  the  night  of  the  preceding 
day  the  wind  had  risen  to  such  a  height,  and  blown  so  violently,  that 
the  roofs  and  chimneys  of  many  houses  in  London  and  its  neighbor- 
hood received  considerable  damage ;  and  Mr.  Slack,  on  the  ensuing 
morning,  thought  it  advisable  to  see  whether  Miss  Neville's  house 
had  received  any  injury  during  the  storm ;  but  on  his  entering  the 
house,  although  the  walls  and  roof,  and  every  other  outside  part  were 
perfectly  secure,  he  found  every  inside  door  broken  open,  the  carpets 
cut  up  from  the  floor,  the  wine-cellar  ransacked,  part  of  the  furniture 
broken,  almost  every  article  removed  from  its  place,  and  some  of  it 
packed  up,  and  lying  in  the  passage,  ready  to  be  taken  away  ;  but  no 
person  was  found  in  the  house,  nor  was  the  breaking  by  which  the 
entry  had  been  made  anywhere  discoverable.     Alarmed  at  finding 
the  property  which  had  been  placed  under  his  care,  in  this  situation, 
he  proceeded,  after  showing  the  scene  to  a  number  of  his  friends,  and 
locking  the  street  door  with  a  double  lock,- to  give  information  of 
these  circumstances  to  the  magistrates  at  the  public-office  in  Bow- 
street,  who  advised  him  to  return  immediately  to  the  spot,  to  con- 
ceal himself  in  some  neighboring  place  from  whence  he  might  observe 
the  house,  and  to  seize  such  persons  as  might  go  there  to  fetch  away 
the  things.     He  accordingly  went  to  the  adjoining  house,  where  he 
\yaited  until  four  o'clock  in  the  afternoon ;  but  not  perceiving  any 
person  whom  he  could  suspect,  he  went  home,  wrote  a  letter  to  the 
Miss  Nevilles,  to  inform  them  of  what  had  happened,  and  returned, 
■with  his  son  and  his  friends,  to  the  reconnoitring  station,  just  as  the 
clock  struck  six ;  from  whence  they  almost  immediately  observed, 
through  the  joinings  of  the  shutters,  the  glimmer  of  a  light  in  the 
parlor   of  the   house;    and   on  looking  through   the  keyhole,  they 
perceived  a  man,  with  a  lighted  candle  in  his  hand,  go  from  the 
parlor-door  towards  the  staircase.     Upon  this  they  collected  further 
assistance,  to  the  amount  of  ten  or  twelve  persons,  from  the  neigh- 
boring public-houses ;  and  entered  the  house  by  the  street  door,  which 
Mr.  Slack  was  now  surprised  to  find  only  single-locked.     On  going 
up  stairs  they  met  the  prisoners  coming  down.     The  prisoners  at  first 
retreated  to  the  first  floor ;  but  turning  round,  endeavored  to  cut  their 
way  through  their  pursuers  ;  and  it  was  not  till  after  they  had  made 
a  very  desperate  resistance,  that  they  were  secured.     On  the  return  of 
the  Miss  Nevilles  and  their  servants  to  town,  it  appeared,  upon  an 
examination  of  the  property  remaining  in  the  house,  that  the  several 
articles  mentioned  in  the  indictment,  together  with  many  other  things, 
had  been  taken  away;  but  at  what  time  they  had  been  taken  could 
not  be  discovered.     It  also  appeared  that  no  perceptible  alteration 
had  been  made  in  the  situation  of  any  of  the  articles  in  the  house, 
between  the  time  of  Mr.  Slack's  quitting  it,  about  three  o'clock,  and 
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the  time  when  the  prisoners  were  apprehended ;  and  as  they  might 
have  entered  the  house  soon  after  five  o'clock,  when  there  was  stilil 
SttfEcient  daylight  remaining  by  which  the  features  of  a  man's  face 
might  have  been  discovered,  the  counsel  for  the  crown,  upon  an  in- 
timation from  the  court  that  this  could  not  be  a  nocturnal  breakingi 
abandoned  the  prosecution  for  the  burglary. 

But  they  submitted  to  the  court  that  they  might  proceed  to  give 
evidence  of  the  larceny ;  and  contended  that  if  they  could  affect  the 
prisoners,  or  either  of  them,  with  having  removed  any  one  of  the 
articles  mentioned  in  the  indictment,  it  would  be  sufficient  to  enable 
the  court  to  leave  the  case  to  the  jury. 

This  was  objected  to  by  the  counsel  for  the  prisoners ;  for  that 
the  prisoners  were  called  upon  by  the  present  indictment  to  answer 
the  charge  of  a  burglary  accompanied  with  a  larceny;  which  case 
might  be  attended  with  circumstances  that  would  entitle  them  to 
the  benefit  of  clergy;  but  that  the  larceny  now  proposed  to  be  proved 
against  them  was  a  perfectly  distinct  felony,  of  which,  as  they  could 
not  possibly  be  apprised  when  they  were  arraigned  upon  the  present 
indictment,  they  ought  not  now  to  be  called  upon  to  answer. 

The  Court.  It  seems  to  be. a  perfectly  distinct  felony.'  It  appears 
most  clearly  that  nothing  was  taken  away  after  these  men  entered 
the  house ;  and  that  there  was  not  such  a  removal  of  any  one  article 
as  will  constitute  an  asporlavit  in  contemplation  of  law.  The  in*» 
dictment  charges  the  prisoners  with  burglariously  breaking  and  enter- 
ing the  house  and  stealing  the  goods ;  and  most  unquestionably  that 
charge  may  be  modified  by  showing  that  they  stole  the  goods  with- 
out breaking  open  the  house  ;  but  the  charge  now  proposed  to'  be 
introduced  goes  to  connect  the  prisoners  with  an  antecedent  felony 
committed  before  three  o'clock,  on  this  day,  at  which  time  it  is  cleaE 
they  had  not  entered  the  house.  Having  tried,  without  effect,  to 
convict  them  of  the  breaking  and  entering  the  house,  and  stealing 
the  goods,  you  must  admit  that  they  neither  broke  the  house  nor 
stole  the  goods  on  the  day  laid  in  the  indictment ;  but  to  introduce 
the  proposed  charge,  it  is  said  that  they  stole  the  goods  on  a  former 
day,  and  that  their  being  found  in  the  house  is  evidence  of  it.  But 
this  is  surely  a  distinct  transaction  ;  and  it  might  as  well  he  proposed 
to  prove  any  felony  which  these  prisoners  committed  in  this  house 
seven  years  ago,  as  the  present.  The  form  of  the  indictment  decides 
the  question.  If  they  had  been  proved,  after  breaking  the  house,  to 
have  removed  any  of  the  articles  that  were  in  the  house ;  or  if  they 
had  been  proved  to  have  removed  those  things  that  were  tied  up  in 
bundles  from  their  several  places  above  stairs,  into  the  passage  below, 
that  would  have  been  a  sufficient  removal  to  answer  the  larceny,  if 
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those  articles  had  been  included  in  the  indictment ;  for  one  of  tha 
charges  against  them  would  then  have  been  made  out,  and  the  only 
question  remaining  would  have  been  on  the  burglary. 

The  jury,  thereupon,  by  the  direction  of  the  court,  acquitted  the 
prisoners ;  but,  as  the  grand  jury  were  not  discharged,  the  prisoners 
were  detained  in  custody,  in  order  to  have  another  indictment  pre- 
ferred against  them. 

And  accordingly  two  indictments  were  preferred  against  them,  one 
charging  them  with  having  burglariously  broken  and  entered  the 
house  of  Merial  Neville  and  Anne  Neville,  with  intent  to  steal  the 
goods ;  and  the  other,  with  having  stolen  the  goods  in  the  dwelling- 
house,  stating  other  goods  than  those  stated  in  the  former  indictment, 
and  laying  them  respectively  to  be  the  property  1st,  of  Merial 
Neville ;  2dly,  of  Ann  Neville ;  and  3dly,  of  Susannah  Gibbs ;  and 
they  were  arraigned  upon  both  indictments ;  to  both  of  which  they 
pleaded  pleas  of  autrefois  acquit  upon  a  former  indictment. 

The  prisoners,  in  order  that  their  pleas  of  autrefois  acquit  might  be 
drawn  with  greater  accuracy,  prayed  that  they  might  be  furnished 
with  copies  of  the  several  indictments ;  but  the  court  refused  to 
grant  them  copies,  but  said  they  were  entitled  to  hear  the  indictments 
read  very  slowly  and  distinctly  over ;  and  they  were  accordingly  so 
read  by  the  clerk  of  the  arraigns. 

It  appeared  that  the  indictment  for  stealing  in  the  dwelling-house, 
contained  other  articles,  or  the  same  articles  differently  described,  and 
laid,  as  to  part  of  them,  to  be  the  property  of  different  persons  than 
what  were  included  in  the  indictment  for  the  burglary  and  larceny, 
on  which  the  prisoners  had  been  acquitted  ;  and  therefore  the  coun- 
sel for  the  prisoner  withdrew  the  pleas  of  autrefois  acquit-,  as  they 
did  not  aver  that  the  goods  so  added  and  differently  described  were 
the  same  goods,  the  taking  of  which  c6nstituted  the  same  offence ,; 
and  the  court  gave  them  time  to  consider  whether  they  could  by  any 
averment  bring  in  issue  the  question,  whether  the  charges  in  the  two 
indictments  did,  or  did  not,  in  fact,  constitute  the  same  offence. 

On  the  ensuing  morning  the  prisoners  were  arraigned  on  the  fol- 
lowing indictment: 

"  Middlesex. — The  jurors  for  our  lord  the  king  upon  their  oath 
present,  that  James  Vandercomb,  late  of  the  parish  of  Saint  George, 
Hanover-square,  in  the  county  of  Middlesex,  laborer;  and  James 
Abbott,  late  of  the  same,  laborer ;  on  the  nineteenth  day  of  Novem- 
ber, in  the  thirty-sixth  year  of  the  reign  of  our  sovereign  lord 
George  the  Third,  of  Great  Britain,  &c.  about  the  hour  of  six  in  the 
night  of  the  same  day,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  the  dwelling-house  of  Merial  Neville,  spins- 
ter, and  Ann  Neville,  spinster,  there  situate,  feloniously  and  burglari- 
46* 
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ously  did  break  and  enter,  with  intent  the  goods  and  chattels,  of  the 
said  Merial  and  Ann  in  the  said  dwelling-house,  then  and  there  being 
found,  then  and  there  feloniously  and  burglariously  to  steal,  take  and 
carry  away,  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity." 

To  this  indictment  "  the  said  James  Vandercqmb  and  James  Ab- 
bott, protesting  that  they  were  not  guilty '  of  the  premises  charged 
in  the  said  indictment,  demand  judgment  of  the  said  indictment, 
and  all  and  every  part  thereof,  they  having  heretofore,  by  a  jury  of  the 
country,  in  due  form  of  law,  been  acquitted  and  discharged  of  the 
premises  in  the  said  indictment  above  specified,  and  charged  on  them, 
and  for  plea  to  the  said  indictment,  say,  that  our  said  lord  the  king 
ought  not  further  to  prosecute  them  by  reason  of  the  premises  in  the 
said  indictment  mentioned ;  because,  they  say,  that  heretofore,  to 
wit,  at  this  now  present  delivery  of  the  king's  gaol  of  Newgate,  now 
holding  for  the  county  of  Middlesex,  at  Justice  Hall  in  the  Old 
Bailey,  in  the  suburbs  of  the  city  of  London,  they  the  said  James 
Vandercomb  and  James  Abbott  stood  indicted  by  the  names  and 
description  of  James  Vandercomb,  late  of  the  parish  of  Saint  George, 
Hanover-square,  in  the  said  county  of  Middlesex,  laborer,  and  James 
Abbott,  late  of  the  same,  laborer;  for  that  they  the  said  James  Van- 
dercomb and  James  Abbott,  on  the  19th  day  of  November,  in  the 
thirty-sixth  year  of  the  reign  of  our  sovereign, lord  George  the  Third, 
king  of  Great  Britain,  &c.  about  the  hour  of  six  in  the  night  of  the 
same  day,  with  forcq  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  dwelling-house  of  Merial  Neville,  spinster,  and  Ann 
Neville,  spinster,  there  situate,  then  and  there  feloniously  and  bur- 
glariously did  break  and  enter,  and  one  pair  of  scales,  of  the  value 
of  two  shillings,  &c.  of  the  goods  and  chattels  of  the  said  Merial 
Neville,  spinster ;  two  satin  gowns  of  the  value  of  sixty-three  shil- 
lings, the  goods  and  chattels  of  the  said  Ann  Neville,  spinster ;  one 
feather  bed  of  the  value  of  four  pounds,  &c.  of  the  goods  and  chat- 
tels of  Susannah  Gibbs,  widow,  in  the  said  dwelling-house,  th^n  and 
there  being  found,  then  and  there  feloniously  and  burglariously  did 
steal,  take  and  carry  away,  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity  ;  and  also  for  that  the  said  James  Van- 
dercomb and  James  Abbott,  afterwards,  to  wit,  on  the  said  nineteenth 
day  of  November,  in  the  thirty-sixth  year  aforesaid,  about  the  hour 
of  six  in  the  night  of  the  same  day,  with  force  and  arms,  at  the 
parish  last  aforesaid,  in  the  county  aforesaid,  in  the  dwelling-house 


1  The  plea,  as  it  was  originally  delivered  to  the  court,  did  not  plead  over ;  but  the 
court  conceiving  this  to  be  absolutely  necessary,  the  prisoners  pleaded  over  to  the 
burglary,  "Not  Guilty,"  and  it  was  added  to  the  plea  in  parchment. 
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of  Merial  Neville,  spinster,  there  situate,  feloniously  and  burglariously 
did  break  and  enter,  and  one  pair  of  scales,  &c.  of  the  goods  and 
chattels  of  Merial  Neville,  spinster  ;  two  satin  gowns,  &c.  the  goods 
and  chattels  of  Ann  Neville,  spinster ;  and  one  feather  bed,  &c.  of 
the  goods  and  chattels  of  the  said  Susannah  Gibbs,  widow,  in  the 
said  last-mentioned  dwelling-house,  then  and  there  being  found,  then 
and  there  feloniously  and  burglariously  did  steal,  take  and  carry  away, 
against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity ; 
as  by  the  said  indictment  now  here  remaining,  aiSled  of  record  in 
the  said  court  of  the  delivery  of  the  said  gaol  of  our  said  lord  the 
king  of  Newgate,  more  fully  and  at  large  appears.  On  which  said 
indictment  they  the  said  James  Vandercomb  and  James  Abbott, 
afterwards,  to  wit,  at  the  same  session  of  gaol  delivery  now  holding 
for  the  county  of  Middlesex  as  aforesaid,  in  due  form  of  law  were 
tried,  and  by  a  jury  of  the  county,  then  and  there  in  due  form  of  law 
chosen,  tried  and  sworn  to  speak  the  truth  of  and  concerning  the 
premises  in  the  said  indictment  last  above  mentioned,  specified,  then 
and  there,  in  due  form  of  law  were  acquitted  and  found  not  guilty 
of  the  premises  in  the  said  last-mentioned  indictment  specified  and 
charged  on  them  as  they  the  said  James  Vandercomb  and  James 
Abbott  in  their  plea  to  the  said  last-mentioned  indictment  in  that 
behalf  have  alleged,  whereupon  it  was  considered  and  adjudged  by 
the  said  last-mentioned  court  there,  that  they,  the  said  James  Van- 
dercomb and  James  Abbott  of  the  premises  in  the  said  last-mentioned 
indictment  specified,  should  be  discharged  and  go  acquitted  thereof ; 
and  the  said  James  Vandercomb  and  James  Abbott  further  say,  that 
they,  the  said  James  Vandercomb  and  James  Abbott,  now  here 
pleading,  and  the  said  James  Vandercomb  and  James  Abbott,  in  the 
indictment  aforesaid,  named,  and  thereof  acquitted  as  aforesaid,  are 
the  same  identical  persons,  and  not  other  or  different  persons ;  and 
that  the  said  burglary  in  the  said  dwelling-house  of  the  said  Merial 
Neville  and  Ann  Neville,  in  the  indictment  aforesaid  above  pleaded, 
specified,  and  supposed  to  be  done  and  committed  by  them  the  said 
James  Vandercomb  and  James  Abbott  is  the  same  identical  and  in- 
dividual burglary,  as  in  the  said  indictment,  to  which  they,  the  said 
James  Vandercomb  and  James  Abbott  are  now  here  pleading,  is 
supposed  and  alleged  to  have  been  done  and  committed  by  them  the 
said  James  Vandercomb  and  James  Abbott,  and  not  other  or  differ- 
ent, to  wit,  at  the  parish  of  Saint  George,  Hanover  Square  aforesaid, 
and  in  the  county  aforesaid ;  and  this  they  are  ready  to  verify,  &c. 
Wherefore  they  pray  judgment  of  the  court  here,  whether  our  said 
lord  the  king  will  or  ought  further  to  prosecute,  impeach,  or  charge 
them  on  account  of  the  premises  in  the  said  indictment,  to  which 
they,  the  said  James  Vandercomb  and  James  Abbott  are  now  here 
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pleading,  contained  and  specified,  and  whether  they  ought  further  to 
answer  thereunto  ;  and  that  they  may  be  dismissed  this  court  with- 
out delay."  ^ 

To  this  plea  there  was  the  following  demurrer : — "  And  Thomas 
Shelton,  Esquire,  who  prosecuteth  for  our  said  lord  the  king,  in  this 
behalf,  cometh  and  saith  that,  for  and  notwithstanding  any  thing  in  the 
said  plea  of  the  said  James  Abbott  and  James  Vandercomb  by  them 
above  pleaded,  our  said  lord  the  king  ought  further  to  prosecute  them 
the  said  James  Abbott  and  James  Vandercomb,  by  reason  of  the 
premises  in  the  said  indictment,  to  which  the  said  plea  is  above 
pleaded,  mentioned;  because  he  saith  that  the  said  plea  and  the 
matters  therein  contained  are  not  sufficient  in  law  to  bar  our  said 
lord  the  king  from  further  prosecuting  them,  the  said  James  Abbott 
and  James  Vandercomb,  by  reason  of  the  premises  in  the  said  in- 
dictment, to  which  the  said  plea  is  above  pleaded,  mentioned",  and 
this  the  said  Thomas  Shelton  is  ready  to  verify.  Wherefore  he  prays 
judgment  that  ouf  said  lord  the  king  may  further  prosecute  them  the 
said  James  Abbott  and  James  Vandercomb,  by  reason  of  the  pre- 
mises in  the  said  indictment,  to  which  the  said  plea  is  above  pleaded, 
mentioned;  and  that  the  said  James  Abbott  and  James  Vandercomb 
may  answer  over  to  the  same  indictment." 

To  this  demurrer  there  was  a  joinder  as  follows:  "And  the  said 
James  Vandercomb  and  James  Abbott  being  now  here  as  aforesaid, 
in  their  proper  persons,  under  the  custody  of  the  said  sheriff  of  the^ 
county  of  Middlesex ;  say  that  the  said  plea  of  them  the  said  James 
Vandercomb  and  James  Abbott,  in  form  aforesaid,  above  pleaded ; 
and  the  matters  therein  contained  are  sufficient  in  law  to  bar  our 
said  lord  the  king  from  further  prosecuting  them,  the  said  James 
Vandercomb  and  James  Abbott,  by  reason  of  the  premises  in  the 
said  indictment  to  which  the  said  plea  is  above  pleaded,  mentioned ; 
and  this  they  are  ready  to  verify,  &c.  Wherefore,  as  before,  they 
pray  judgment,  and  that  our  said  lord  the  king  may  be  barred  from 
further  prosecuting  by  reason  of  the  premises  mentioned  in  the  said 
indictment,  to  which  the  said  plea  of  them,  the  said  James  Vander- 
comb and  James  Abbott  is  above  pleaded,  and  that  they  may  be  dis- 
missed this  court  without  delay,  &c." 

The   question    contained   in   the   pleadings   was   argued   in   the 


1  To  this  plea  of  autrefois  acquit  the  counsel  for  the  crown  at  first  proposed  to  reply 
ore  ten-US,  "  nul  tiel  record ; "  but  the  prisoner's  counsel  insisted  that  it  must  be  in 
parchment ;  for  that  only  the  attorney-general  could  make  such  a  replication  ore  terms ; 
and  the  court  said  that  it  must  be  in  parchment,  for  otherways  the  parties  would  not 
have  equal  justice,  as  by  its  being  pleaded  ore  tenus  the  prisoners  would  be  deprived 
of  the  opportunity  of  taking  advantage  of  any  defect  there  might  happen  to  be  in  the 
form  of  the  replication. 
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Exchequer    Chamber,  before   all  the    judges,    by   the   two   senior 
couttsel. 

Mr.  Justice  Buller,  in  June  session,  1796,  after  stating  the 
pleadings,  delivered  the  opinion  of  the  judges  upon  this  case.  Thia 
is  a  demurrer  to  a  special  plea  of  autrefois  acquit  in  bar  of  an  indict- 
ment for  a  burglary  with  intent  to  commit  a  felony.  The  question 
raised  by  this  demurrer  has  been  argued  before  all  the  judges  ojf 
England.  On  that  argument  it  was  contended  on  behalf  of  the 
prisoners,  that  as  the  dwelling-house  in  which,  and  the  time  when, 
the  burglary  is  charged  to  have  been  committed  are  precisely  the 
'  same  both  in  the  indictment  for  the  burglary  and  stealing  the  goods, 
on  which  the  prisoners  were  acquitted ;  and  in  the  indictment  for  the 
burglary  with  intent  to  steal  the  goods,  which  is  now  depending,  the 
offence  charged  in  both  is  in  contemplation  of  law  the  same  offence, 
and  that  of  course  the  acquittal  on  the  former  indictment  is  a  bar  to 
all  further  proceeding  on  the  latter.  To  support  this  proposition  two 
cases  in  Kelynge's  Reports  were  relied  on.  It  is  quite  clear,  that  at 
the  time  the  felony  was  committed  there  was  only  one  act  done, 
namely,  the  breaking  the  dwelling-house.  But  this  fact  alone  will 
not  decide  this  case ;  for  burglary  is  of  two  sorts ;  First,  breaking 
and  entering  a  dwelling-house  in  the  night  time,  and  stealing  goods 
therein ;  Secondly,  breaking  and  entering  a  dwelling-house  in  the 
night  time,  with  intent  to  commit  a  felony,  although  the  meditated 
felony  be  not  in  fact  committed.  The  circumstance  of  breaking  and 
entering  the  house  is  common  and  essential  to  both  the  species  of 
this  offence ;  but  it  does  not  of  itself  constitute  the  crime  in  either 
of  them ;  for  it  is  necessary,  to  the  completion  of  burglary,  that  there 
should  not  only  be  a  breaking  and  entering,  but  the  breaking  and 
entering  must  be  accompanied  with  a  felony  actually  committed  or 
intended  to  be  committed.  See  Joseph  Dobbs's  case,  2  East,  C.  L. 
513 ;  and  these  two  offences  are  so  distinct  in  their  nature,  that  evi- 
dence of  one  of  them  will  not  support  an  indictment  for  the  other- 
See  2  East,  520,  notis.  In  the  present  case,  therefore,  evidence  of 
the  breaking  and  entering  with  intent  to  steal,  was  rightly  held  not 
to  be  sufficient  to  support  the  indictment,  charging  the  prisoner  with 
having  broke  and  entered  the  house,  and  stolen  the  goods  stated  in 
the  first  indictment ;  and  if  crimes  are  so  distinct  that  evidence  of 
the  one  will  not  support  the  other,  it  is  as  inconsistent  with  reason, 
as  it  is  repugnant  to  the  rules  of  law,  to  say  that  they  are  so  far  the 
same  that  an  acquittal  of  the  one  shall  be  a  bar  to  a  prosecution  for 
the  other.  Neither  do  the  authorities  quoted  on  behalf  of  the  pris- 
oners support  the  proposition  contended  for  ;  nor  are  there  any  legal 
authorities  by  which  this  plea  can  be  maintained.     The  two  cases 
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quoted  on  behalf  of  the  prisoners  were  Turner's  case,  Kely.  30;  and 
Jones  and  Beaver's  case,  Kely.  52.     Turner's  case,  as  stated  by  Lord 
Chief  Justice  Kelynge,  was  thus  :  James  Turner  and  William  Turner 
were  indicted  for  a  burglary  in  breaking  and  entering  the  dwelling- 
house  of  Mr.  Tryon,  in  the  night,  and  stealing  therein  great  sums  of 
money  ;  on  which  James  Turner  was  found  guilty  and  executed,  but 
William  Turner  was  acquitted.     But  afterwards  there  being  strong 
evidence  that  William  Turner  was   concerned  in  the  same  burglary 
with  James  Turner,  and  there  being  £47  of  the  money  of  one  Hill, 
a  servant  of  Mr.  Tryon,  stolen  at  the  same  time,  which  £47  was 
hot  laid  in  the  former  indictment,  the  prosecutor  intended  to  indict 
William  Turner  again  for  burglary,  for  breaking  the   house  of  Mr. 
Tryon,  and  taking  therein   the  £47  of  the  money  of  Hill ;  "  but," 
says  the  book,  "  we  all  agreed,  that  William  Turner  being  formerly 
indicted  for  burglary  in  breaking  the  house  of  Mr.  Tryon,  and  steal- 
ing his  goods,  and   acquitted,  he  cannot  now  be  indicted  again  for 
the  same  burglary  of  breaking  the  house  :  but  we  all  agreed  that  he 
might  be  indicted  for  felony  in  stealing  the  money  of  Hill,  for  they 
are  several  felonies,  and  he  was  not  indicted  for  this  felony  before ; 
and  so  he  was  indicted  ;  and  afterwards  I  told  my  Lord  Chief  Justice 
Bridgman  what  we  had  done,  and  he  agreed  the  law  to  be  so  as  we 
had  directed."     The  decision  in  this  case  was  not  a  solemn  judgment, 
for  the  prisoner  was  not  indicted  a  second  time  for  the  burglary  ;  it 
was  merely  a  direction  from   the  judges  to  the  officer  of  the   courj; 
how  to  draw  the  second  indictment  for  the  larceny,  and  it  proceeded 
upon  a   mistake  as  I  shall  presently  show.     If  the  judges  in  that 
case  exercised  a  little  lenity  before  the  indictment  which  might  more 
properly  have   been  done  after  conviction,  much  censure  could  not 
fall  on  them.      But  they  proceeded   on  the   ground   that   William 
Turner  having  been  indicted  for  burglary  in  breaking  the  house  of 
Mr.  Tryon,  and  stealing  his  goods,  and  acquitted  thereof,  could  not 
be   again  indicted   for  the  same  burglary  for  breaking  the   house, 
though   he   might  be   indicted  for   stealing  the   money  of  Hill,  for 
which  he  had  not  been  indicted  before  ;  and  he  was  indicted  accord- 
ingly.    The  judges,  therefore,  mu^t  have  conceived  that  the  breaking 
the  house  and  the  stealing  the  goods  were  two  distinct  offences,  and 
that  breaking  the   house  only  constituted  the  crime  of  burglary ; 
which  is  a  manifest  mistake ;  for  the  burglary  consisted  in  breaking 
the  house  and  stealing  the  goods ;  and  if  stealing  the  goods  of  Hill 
was  a  distinct  felony  from  that  of  stealing  the  goods  of  Tryon,  which 
it  was  admitted  to  be,  the  burglaries  could  not  be  the  same.     The 
fact  was  that  William  Turner  broke  into  the  house  of  Tryon,  and  at 
the  same  time  stole  the  money  of  both  Tryon  and  Hill;  he  had 
been  tried  for  breaking  Tryon's  house,  and  stealing  his  money,  on 
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which  trial  the  prisoner's  life  had  been  in  jeopardy  for  this  oflfence ; 
for  he  might  have  been  convicted  if  the  prosecutor  had  used  due 
diligence  in  bringing  forward  his  evidence ;  yet  the  judges  were  of 
opipion  that  he  might  be  tried  for  the  other  part  of  the  same  act,  viz. 
stealing  the  money  of  Hill ;  and  if  no  money  belonging  to  Tryon 
had  been  stolen,  probably  the  question,  in  that  case,  never  would 
have  arisen,  for  then  the  first  indictment  would  have  been  wholly  in- 
applicable to  the  facts  of  the  case,  and  the  prisoner  in  no  danger  at 
all  upon  it;  hut  that  circumstance  could  not  vary  the  law  of  the 
case,  and  the  opinion  certainly  proceeded  from  the  want  of  adverting 
to  what  was  necessary  to  constitute  the  crime  of  burglary.     The 
case  of  Jones  and  Beaver  proceeded  entirely  upon  the  decision  in 
Turner's  case,  and  if  the  foundation  fail,  the  superstructure  cannot 
stand.     There  the  prisoners  were  indicted  for  burglariously  breaking 
and  entering  the  dwelling-house  of  Lord  Cornbury,  and  stealing  his 
goods  therein,  and  being  acquitted,  were  afterwards  indicted  for  the 
same  burglary  in  breaking  and  entering  Lord  Cornbury's  house  and 
stealing  the  goods  of  a  Mr.  Nunessey  ;  and  it  was  agreed  that,  as 
they  had  been'befpre  acquitted,  they  could  not?  be  indicted  again  for 
the  same  burglary,  but  that  they  might  be  indicted  for  the  felony  in 
stealing  the  goods  of  Nunessey,  precisely  as  had  before  been  done  in 
Turner's  case.     But  authorities  are. not  wanting  to  show  the  princi- 
ple and  foundation  upon  which  the  plea  of  autrefois  acquit  is  built 
and  must  be  sustained.     Hawkins,  in  his  Treatise  on  the  Pleas  of  the 
Crown,  Bk.  2,  c.  35,  s.  3,  says,  "  If  the  party  were  never  known  by 
the  name  in  the  first  indictment,  it  is  questionable  whether  the  pris- 
oner could  be  found  guilty  upon  it,  and  if  he  could  not,  it  seems 
plain  that  his  life  never  having  been  in  danger  by  it,  the  acquittal 
upon  it  cannot  be  any  bar  to  a  subsequent  indictment." — Sir  Michael 
Foster,  Foster,  C.  L.  361,  says,  "  It  is  clear,  that  if  A.  be  indicted  as 
principal,  and  B.  as  accessory,  and  bo,th  are  acquitted;  yet.  B.  may 
be  indicted  as  principal  in  the  same  offence,  and  his  former  acquittal 
is  no  bar."     Again,  in  page  362,  "  If  a  person  indicted  as  principal 
cannot  be  convicted  upon  evidence  tending  barely  to  prove  him  to 
have  been  an  accessory  before  the  fact,  which  I  think  must  be  admit- 
ted, I  do  not  see  how  an  acquittal  upon  one  indictment  could  be  a 
bar  to  a  second  for  an  offence  specifically  different  from  it."     In  the 
case  also  of  The  King-  v.  Pedley,  1  Leach,  242,  case  122,  in  the 
King's  Bench,  in  Trinity  Term,  1782,  which  was  an  indictment  for 
arson,  there  were  distinct  counts  for  burning  the  house,  first,  of  Fran- 
cis Perry;  secondly,  of  Thomas  Combe;  thirdly,  of  the  Mayor  and 
Corporation  of  Bristol ;  and  the  special  verdict  found  that  the  Mayor 
and  Corporation  of  Bristol  were  seised  of  three  houses ;  that  they 
demised  the  same  to  Thomas  Combe,  who  demised  the  same  to 
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Francis  Perry,  who  demised  them  to  a  person  of  the  name  of  Landry; 
it  was  in  fact  one  and  the  same  house  differently  described  in  the 
indictment  as  belonging  to  the  different'  persons  I  have  mentioned, 
except  Landry ;  but  there  was  no  count  for  burning  the  house  of 
Landry  ;  and,  after  argument  on  this  case,  the  Court  of  King's  Bench 
were  of  opinion  that  as  the  house  was  in  the  possession  of  Landry, 
none  of  the  counts  were  proved,  and  therefore  gave  judgment  for  the 
prisoner ;  but  as  he  had  not  been  tried  for  burning  the  house  of 
Landry,  he  was  sent  back  to  Bristol,  and  again  tried,  though  he  was 
acquitted.  These  cases  establish  the  principle,  that  unless  the  first 
indictnaent  were  such  as  the  prisoner  might  have  been  convicted 
upon  it,  by  proof  of  the  facts  contained  in  the  second  indictment,  an 
acquittal  on  the  first  indictment  can  be  no  bar  to  the  second.  A 
former  acquittal  is  no  bar  to  a  subsequent  prosecution  unless  the  ac- 
cused could  have  been  convicted  upon  the  first  indictment,  upon  proof 
of  the  facts  averred  in  the  second.  Now,  to  apply  the  principle  of 
these  cases  to  the  present  case :  The  first  indictment  was  for  burgla- 
riously breaking  and  entering  the  house  of  Miss  Nevilles  and  stealing 
the  goods  mentioned;  but  it  appeared  that  the  prisoner  broke  and 
entered  the  house  with  intent  to  steal,  for  in  fact  no  larceny  was 
committed,  and  therefore  they  could  not  be  convicted  on  that  in- 
dictment ;  but  they  have  not  been  tried  for  burglariously  breaking 
and  entering  Miss  Neville's  house  with  intent  to  steal,  which  is  the 
charge  in  the  present  indictment,  and  therefore  their  lives  have  never 
been  in  jeopardy  for  this  offence.  For  this  reason  the  judges  are 
all  of  opinion  that  the  plea  is  bad;  that  there  must  be  judgment  for 
the  prosecutor  upon  the  demurrer ;  and  that  the  prisoners  must  take 
their  trials  on  the  present  indictment. 

The  prisoners  were  accordingly  tried  on  the  indictment,  and  upon 
evidence  that  the  entry  into  the  house  must  have  been  after  it  was 
dark,  they  were  convicted. 

It  was  a  familiar  principle  of  the  ancient  where  it  was  held  that  a  man,  upon  whom 
common  law  of  England,  that  if  a  person  sentence  of  death  had  been  passed  for  a 
was  once  attainted  for  any  felony,  he  felony,  ought  not,  while  under  that  sen- 
could  plead  that  attaint  in  bar  to  a  suhse-  tence,  to  be  punished  for  another  felony, 
quent  prosecution  for  any  other  felony  although  on  the  trial  of  the  last  charge 
whether  Committed  before  or  after  the  he  neglected  to  plead  his  former  con  vie- 
first  conviction  ;  for,  by  his  first  attaint  his  tion  and  attainder,  which  he  well  might 
possessions  were  forfeited,  his  blood  cor-  have  done.  Still  later,  in  1819,  in  Rex 
rupted,  and  he  became  dead  in  law :  v.  Jennings,  Russell  &  Ryan,  388,  a  per- 
therefore,  any  further  conviction  or  at-  son  was  tried  and  convicted  of  the  man- 
taint  was  deemed  superfluous.  4  Black,  slaughter  of  Mary  Cormack,  and  re- 
Comm.  886  •  2  Hale,  P.  C.  250.  And  as  ceived  the  benefit  of  clergy.  Being  subse- 
late  as  1814;  we  find  a  similar  principle  quently  indicted  and  convicted  of.  the 
recognized  and  acted  upon  in  England,  manslaughter  of  Mary  Anne  Condon,  by 
in  liez  V.  Birkett,  Russell  &  Ryan,  268,  the  same  act  which  caused  the  death  of 
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Mary  Connack,  eleven  of  the  judges  of 
England  held  that  the  former  allowance  of 
'clergy  protected  the  prisoner  against  any 
punishment  upon  the  second  verdict. 
Strange  to  say,  this  principle  in  its  worst 
(form  has  once  received  the  deliberate 
sanction  of  an  American  court,  and  it  has 
been  here  held  that  a  conviction  and  pun- 
ishment of  one  felony  is  a  bar  to  any 
prosecution  for  former  felony  not  capital, 
of  whatever  kind  or  nature.  Crenshaw  v. 
The  State,  Martin  &  Yerger,  122,  (1828.) 
On  the  other  hand,  any  such  doctrine, 
although  not  often  expressly  repudiated 
^but  see  Hawkins  v.  The  Stale,  1  Porter, 
475;  The  State  \.  McCarty,  1  Bay,  334,) 
is  as  clearly  repugnant  to  the  established 
principles  of  modern  criminal  law,  as  it  is 
unsupported  by  reason.  Waiving  there- 
fore any  farther  examination  of  this  doc- 
trine, let  us  consider  the  principle  of  a 
former  conviction  or  acquittal. as  now 
understood.  It  may  be  stated  thus  :  A 
regulaV  conviction  or  acquittal  upon  a 
sufficient  indictment  is  a  good  plea  in  bar 
to  a  subsequent  prosecution  for  the  same 
oflFence.  This  subject  naturally  presents 
the  following  points  for  our  consideration. 
First.  The  first  conviction  or  acquittal 
must  have  been  regular. 

Second.  It  must  have  been  upon  a  suffi- 
cient indictment  or  complaint. 

Third.  It  must  have  been  for  the  same 
identical  offence. 

Fourth.  The  objection  must  be  taken  by 
&plea  in  bar. 

1st.  The  first  conviction  or  acquittal  must 
have  been  regular. 

And  to  this  end  it  is  essential,  as  the 
first  requisite,  that  the  court  in  which  the 
former  case  was  determined,  should  have 
had  jurisdiction  of  that  ofience ;  for  more 
fonstat  but  that  the  former  verdict,  if  an 
acquittal,  was  upon  the  ground  of  want 
of.  jurisdiction  in  the  court,  and  not  upon 
the  merits.  But  whether  it  were  so  or 
not,  a  former  conviction  or  acquittal  in  a 
court  having  no  jurisdiction  is  an  entire 
nullity,  and  no  bar  to  a  second  prosecution. 
Commonwealth  v.  Peters,  12  Metcalf,  387, 
(1847);  The  State  v.  Odell,i  Blackford, 
156,  (1836)  ;  The  State  v.  Payne,  4  Mis- 
souri, 376,  (1836)  ;  Dunn  v.  The  State, 
VOL.  II.  47 


2  Pike,  229,  (1839) ;  Rector  v.  The  State^ 
1  English,  187,  (1845)  ;  Rex  v.  Bowman, 
6  Carrington  &  Payne,  337,  (1834.)  And 
not  only  must  the  court  in  the  first  case 
have  had  jurisdiction,  but  it  must  have 
had  final  jurisdiction.  A  discharge  by  a 
magistrate  upon  a  complaint  in  which  he 
has  authority  only  to  bind  over  and  not  to 
pass  final  sentence,  is  no  bar  to  a  subse- 
quent prosecution  and  examination  for  the 
same  offence.  Marston  v.  Jenness,  11 
New  Hampshire,  156,  (1840.)  The  mere 
fact,  however,  that  the  magistrate  first 
ordered  a  prisoner  to  recognize  to  appear 
to  a  higher  court,  but  afterwards  at  the 
same  hearing  revoked  the  order  and  sen- 
tenced him  finally,  will  not  prevent  such 
sentence  from  being  a  bar  to  a  subsequent 
prosecution,  the  magistrate  having  juris- 
diction to  award  final  judgment  in  the 
case.  Commonwealth  v.  Goddard,  13  Mass. 
455,  (1816.)  But  an  acquittal  by  any 
court  having  final  jurisdiction,  although  in 
a  foreign  country,  is  a  bar  everywhere  to 
any  subsequent  prosecution  for  the  same 
offence.  Hutchinson's  case,  cited  in  1 
Shower,  6;  Buller's  N.  P.  24^6;  Mex  v. 
Roche,  1  Leach,  C.  C.  185,  (17  75.) 

The  former  acquittal  or  conviction  of 
the  defendant  must  also  have  been  regular 
in  this;  it  must  not  have  been  procured 
by  the  fraud  of  the  defendant,  or  others 
acting  on  his  behalf;  as  where  he  fraudu- 
lently procures  himself  to  be  complained 
of  before  a  magistrate,  and  a  light  penalty 
imposed,  in  order  to  prevent  any  subse- 
quent bona  fide  prosecution.  Common- 
wealth V.  Alderman,  4  Mass.  477,  (1808);. 
The  State  v.  Little,  1  New  Hampshire,  257,. 
(1818)  ;  Commonwealth  v.  Jackson,  2  Vir- 
ginia Cases,  501,  (1826)  ;  The  State  v. 
Colvin,  11  Humphreys,  599,  (1851)  ;  The 
State  V.  Lowry,  1  Swan,  34,  (1852.)  The 
case  of  Alderman,  4  Massachusetts,  477,. 
would  seem  to  imply  that  in  no  instance 
can  a  conviction  of  an  offence  upon  the 
information  of  the  offender  be  a  bar  to 
a  subsequent  prosecution,  even  without 
any  evidence  of  fraud  or  collusion  in  the 
defendant,  since  none  appears  in  that 
case;  but  perhaps  that  is  carrying  the 
rule  too  far;  for  it  has  elsewhere  been 
held  that  if  different  courts  have  con- 
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current  jurisdiction  of  the  same  offence, 
and  an  indictment  be  pending  in  one  of 
them,  the  defendant  may  nevertheless 
procure  himself  to  be  indicted  in  the  other 
court  and  voluntarily  submit  to  a  convic- 
tion there  and  pay  the  penalty ;  and  that 
this  conviction  is  a  bar  to  further  prosecu- 
tion of  the  indictment  which  was  first 
found.  Such  at  least  is  the  settled  law  of 
North  Carolina.  *  The  State  v.  Casey, 
Busbee,  209,  (1853)  ;  The  State  v.  Tis- 
dale,  2  Devereux  &  Battle,  159,  (1836.) 
Fraud,  therefore,  on  the  part  of  the  de- 
fendant in  procuring  the  former  convic- 
tion seems  to  be  necessary  to  prevent  its 
operation  as  a  bar,  and  probably  it  existed 
in  Alderman's  case,  although  the  report 
does  not  so  state. 

2d.  The  former  conviction  or  acquittal 
must  have  been  upon  a  sufficient  indictment 
or  complaint. 

If  the  forrner  trial  resulted  in  a  verdict 
of  guilty,  but  upon  an  indictment  so  de- 
fective, that  no  valid  judgment  could  be 
pronounced  upon  it,  and  none  has  been 
pronounced,  it  is  lio  bar  to  a  subsequent 
prosecution.  Pennsylvania  v.  Huffman, 
1  Addison,  140,  «(1 793);  The  People  v. 
Casborus,  13  Johnson,  351,  (1816)  ;  Com- 
monwealth V.  Hatton,  3  Grattan,  623; 
(1846)  ;  The  State  v.  Phil,  1  Stewart,  31, 
(1827) ;  The  State  v.  Holley,  1  Brevard,  35. 
And  this  is  said  to  be  so,  although  judg- 
ment was  arrested  on  the  first  indictment 
for  an  insufficient  cause ;  for  it  having 
been  done  on  the  defendant's  own  motion, 
he  cannot  be  allowed  to  impeach  it. 
Gerard  v.  The  People,  8  Scammon,  362, 
(1842.)  The  same  result  follows  if  judg- 
ment has  been  rendered  on  the  conviction, 
but  the  same  has  been  afterwards  reversed 
for  error,  on  application  of  the  prisoner ; 
as  when  the  punishment  awarded  was 
more  severe  than  the  law  prescribed  for 
the  alleged  offence.  In  such  cases  the 
judgment  reversed  is  the  same  as  no  judg- 
ment, and  as  without  a  judgment  no  pun- 
ishment can  be  undergone  by  the  prisoner, 
the  former  proceedings  are  no  bar  to  a 
subsequent  indictment  for  the  same  offence. 
Regina  v.  Drury,  3  Cox,  C.  C.  544,  (1849.) 
But  if  on  the  other  hand,  judgment  has 
been  given  and  the  sentence  performed 


upon  a  complaint  or  indictment  so  defec- 
tive that  judgment  might  have  been  ar- 
rested, or  reversed,  this  is  a  waiver  by  the 
defendant  of  all  errors  therein,  and  a  sec- 
ond prosecution  for  the  same  offence  can- 
not be  sustained.  The  former  conviction 
in  such  case  is  not  entirely  void,  but 
merely  voidable.  If  the  defendant  does 
not  seek  to  reverse  it,  but  acquiesces  and 
performs  the  penalty,  it  is  clear  he  is 
not  again  liable.  Commonwealth  v.  Loud, 
3  Metcalf,  328,  (1841.)  And  see  Com- 
monwealth \.  Keith,  8  Metcalf,  531,  (1844.) 
In  this  respect  it  differs  from  a  judgment 
pronounced  by  a  court  having  no  juris- 
diction ;  such  a  judgment  being  not  merely 
voidable,  but  absolutely  void.  For  this 
reason,  it  may  be,  that  in  cases  of  a  prior 
conviction,  it  is  sometimes  held  that  there 
niust  have  been  judgment  actually  ren- 
dered before  it  furnished  a  good  plea 
in  bar,  since  judgment  may  yet  be  arrest- 
ed in  that  prosecution,  or  if  rendered 
may  be  reversed,  or  a  nolle  prosequi  may 
be  entered,  and  so  the  defendant  not,  suffer 
any  penalty  upon  the  former  conviction. 
The  English  rule  seems  to  be  that  there 
must  be  a  formal  judgment  in  every  case, 
whether  the  former  verdict  was  of  con- 
viction or  acquittal,  in  order  to  bar  a 
second  prosecution.  See  Regina  v.  Drury, 
supra  ;  2  Hale,  P.  C.  25,1 ;  Regina  v.  Reid, 
1  Eng.  Law  and  Eq.  R.  591.  But  on  the 
other  hand,  if  the  former  verdict  be  an 
acquittal,  it  is  said  in  America  that  no 
formal  judgment  is  necessary  thereupon, 
at  least  in  this  country ;  since  judgment 
must  follow  of  course,  there  being  no  new 
trial,  appeal,  or  exceptions  on  behalf  of . 
the  prosecution  in  a  criminal  case.  West 
V.  The  Slate,  2  Zabriskie,  212,  (1849) ; 
The  State  v.  Norvell,  2  Yerger,  24,  (1820); 
The  State  v.  Mount,  14  Ohio,  295,  (1846)  ; 
The  State  v.  Benham,  7  Connecticut,  414, 
(1829.)  And  some  of  these  cases  ex- 
pressly hold  that  the  former  verdict,  upon 
a  good  indictment,  whether  of  conviction 
or  acquittal,  is  itself,  and  without  any 
judgment,  a  bar  to  a  second  prosecution. 
In  like  manner,  if  a  defendant  be  acquit- 
ted upon  a  defective  indictment,  he  is  still 
liable  to  a  second  prosecution  for  the  same 
crime.     Such,  at  least,  is  the   uniform 
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course  of  decision.  Vaux's  case,  4  Coke, 
K.  44,  ante ;  Regina  v.  Richmond,  1  Car- 
riiigton  &  Kirwan,  240,  (1843)  ;  The 
People  V.  Barrett  §•  Ward,\l  Johnson,  66, 
(1806)  ;  The  State  v.  McGraw,  1  Walker, 
208,  (1825) ;  The  State  v.  Ray,  1  Rice, 
1,  (1838,)  where  the  subject  is  well  ex- 
amined by  Butler,  J.  Commonwealth  v. 
SomervUle,.!  Virginia  Cases,  164. 

Exact  justice  would  seem  to  require 
that  if  at  the  former  trial  the  prisoner  was 
iit  fact  acquitted  upon  the  merits,  and  not 
upon  any  technical  defect  in  the  indict- 
ment, he  ought  not  to  be  again  subject  to 
prosecution  for  the  same  ofi'ence ;  and  this 
is  secured  in  some  States  by  positive 
statute. 

3d.  The  prior  conviction  or  acquittal 
must  have  been  for  the  same  identical 
offence. 

It  is  not  sufficient  merely  that  the  former 
prosecution  was  for  the  same  act,  the 
same  transaction  ;  but  it  must  have  been 
for  the  same  offence ;  "  the  same  identical 
act  and  crime,"  the  same  in  law  as  well  as 
in  fact  An  acquittal  on  a  charge  of  lar- 
ceny would  be  no  h$x,  to  a  prosecution  for 
obtaining  the  same  goods  by  false  preten- 
ces, although  the  acts  complained  of  in  each 
were  the  same.  See  Regina  v.  Henderson, 
1  Carrington  &  Marshman,  328 ;  2  Moody, 
C.  C.  192,  (1841.)  Neither  would  an  ac- 
quittal on  an  indictment  for  having  been 
present,  aiding  and  abetting  in  a  murder, 
be  a  bar  to  a  prosecution  for  having  been 
an  accessory  before  the  fact  to  the  same 
murder.  Rex  v.  Birchenough,  1  Moody, 
C.  C.  477,  (1836.)  So  an  acquittal  on  a 
charge  of  attempting  to  poison  A  by 
mixing  arsenic  with  flour,  on  a  certain 
specified  occasion,  is  no  bar  to  a  second 
prosecution  for  attempting  to  poison  B  by 
the  same  means,  although  there  was  but 
one  act  of  preparation  on  the  part  of  the 
defendant,  and  although  he  might  have 
been  indicted  in  the  same  bill,  for  attempt- 
ing to  poison  both.  In  such  case  there  are 
two  distinct  offences.  The  People  v.  War- 
ren, 1  Parker,  338,  (1852.) 

So,  a  conviction  for  advising  one  slave 
to  abscond,  contrary  to  a  statute  law,  is  no 
bar  to  a  second  prosecution  for  advising  a 


different  slave  to  abscond,  although  the 
advice  was  given  to  both,  at  the  same  time 
and  by  the  same  words.     Smith  v.   The 
Commonwealth,  7  Grattan,   593,   (1850.) 
In  like  manner,  a  person  has  been  thought 
guilty  of  two  distinct  offences  by  trading 
at  the  same  time  with  two  different  ne- 
groes, contrary  to  the  statute ;  and  there- 
fore liable'  to  two  distinct  pro'secutions  and 
penalties,  although  both  slaves  belonged 
to  the  same  master.      The  State  v.  Fife,  1 
Bailey,  1,  (1828.)     So  if  a  statute  forbids 
trading  with  a  negro,  and  another  statute 
prohibits  retailing  spirituous  liquors  with- 
out a  license,  it  has  been  held  that  by  re- 
tailing liquors  to  a  negro,  the  seller  incurs 
two  penalties,  one  for  retailing,  and  one  for 
trading  with  a  negro.     The  State  v.  Son- 
nerkalb,  2  Nott  &  MoCord,  280,  (1820.) 
And  a  later  decision  in  the  same  State  de- 
clared that  by  feloniously  receiving  stolen 
goods  from  a  negro,  two  offences  were 
committed,  viz :  felonious  receiving  and 
trading.    The  State  v.  Taylor,  2  Bailey,  49, 
(1830.)     So  if  a  person,  at  the  same  time, 
receives  two  parcels  of  stolen  goods  from 
the  same  thief,  one  being  the  property  of 
A  arid  the  other  the  property  of  B,  a 
conviction    of  the    felonious   receipt    of 
one   is  no  bar  to  a  second  prosecution 
for  feloniously  receiving  the  other.     Cojra- 
monwealth  v.  Andrews,  2  Massachusetts, 
409,  (1807.)     And  this  divisibility  of  the 
same    act    into   two    offences   has   been 
pushed  even  further;   and  it  has  been 
thought  that  if  a  person  steal  two  articles 
at  the  same  time,  from  the  same  person, 
both  being  his  sole  and  absolute  property, 
that  two  offences  are  committed,  for  each 
of  which  a  separate  indictment  and  con- 
viction can  be  had.     Regina  v.   Brettel, 
1  Carrington  &  Marshman,  609,  (1842.) 
But  this  is  certainly  questionable.    Lord 
Hale,  however,  is  an  authority  to  the  same 
effect.     1  Hale,  P.  C.  241.     The  princi- 
ple that  the  same  act  may  however  Eimount 
to  two  distinct  offences  is  also  well  illus- 
trated by  the  case  of  an  assault  and  bat- 
tery committed  in  presence  of  a  court ; 
in  which  case  the  offender  may  be  pun- 
ished for  the  contempt  of  court,  and  also 
prosecuted  and  fined  for  the  assault  and 
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battery.  The  State  v.  Yancey,  1  Carolina 
Law  Kepository,  519.  And  see  Rex  v.  Os- 
sulton,  2  Strange,  1107.  In  like  manner, 
if  one  commit  an  assault  at  the  same  time, 
and  by  the  same  blow  upon  two  persons, 
a  conviction  or  acquittal  upon  an  indict- 
ment alleging  the  assault  upon  only  one  is 
certainly  no  bar  to  a  subsequent  prosecu- 
tion for  the  assault  upon  the  other.  The 
Stam  V.  Standifer,  5  Porter,  523,  (1837.) 
And  see  also  Vaughan  \.  The  Common- 
wealth, 2  Virginia  Cases,  273,  (182J.)  The 
decision  to  the  contrary  in  The  State  v. 
Damon,  2  Tyler,  387,  (1803,)  is  clearly 
not  law.  Neither  is  a  conviction  of  an  as- 
sault and  battery  a  bar  to  a  subsequent 
prosecution  against  the  same  defendant 
and  others  for  a  riot,  being  the  same  trans- 
action in  which  the  assault  and  battery 
was  committed ;  as  there  are  two  distinct 
offences.  Freeland  v.  The  People,  16  Illi- 
nois R.  380,  (1865.)  See  also  The  State 
V.  Parish,  8  Richardson,  322,  (1855.)  In 
this  case  the  defendant  had  been  jointly 
indicted  and  convicted  with  others  of  an 
affray,  and  publicly  beating  one  M.  Dur- 
ing the  affray,  the  mothfer  of  M.  came  up 
to  rescue  her  son  from  his  assailants. 
While  doing  so,  the  defendant  struck  her 
two  blows  upon  thd  head.  It  was  ^held 
that  the  conviction  of  the  affray  was  no  bar 
to  a  subsequent  prosecution  for  the  assault 
and  battery  upon  the  mother  of  M.  See 
farther  Scott  v.  The  United  States,  1  Morris, 
142,  (1842)  ;  Duncan  v.  The  Common- 
wealth, 6  Dana,  295,  (1838.)  The  ease  of 
The  Commonwealth  v.  Kinney,  2  Virginia 
Cases,  139,  (1818,)  seems  in  conflict  with 
those  last  cited.  The  true  test  seems  to  be 
that  the  act  charged  in  each  indictment 
must  of  itself  be  an  integral  offence,  and 
not  merely  an  integral  part  of  another 
offence.  In  other  words,  if  the  facts 
alleged  in  one  indictment  must  necessarily 
be  produced  in  evidence  in  order  to  make 
out  such  a  charge  as  that  contained  in  the 
other  indictment,  there  are  not  two  distinct 
offences,  which  are  capable  of  being  prose- 
cuted and  punished  separately.  It  may  be 
that  this  test  has  not  been  obseryed  in  all 
cases. 
The  rule  requiring  exact  identity  in  the 


two  offences,  also  provides  that  an  acquit- 
tal for  stealing  the  property  of  J.  G.  should 
be  no  bar  to  a  subsequent  prosecution  for 
stealing  the  preperty  of  J.  G.  A.,  unless 
it  be  proved  by.  the  defendant  that  the 
two  names  meant  the  same  person.  The 
State  V.  Risher,  1  Richardson,  219,  (1845.) 
See  also  Price  v.  The  State,  19  Ohio,  423, 
(1850)  ;  Commonwealth  v.  Mortimer,  2 
Virginia  Cases,  325.  And  see  Common- 
wealth V.  Wade,  17  Pickering,  394,  (1835.) 
In  this  case  an  acquittal  for  burning  the 
barn  of  A  and  B  was  held  no  bar  to  an- 
other indictment  for  the  same  burning, 
alleging  the  barn  as  the  property  of  A 
and  C.  And  an  acquittal  on  a  charge 
of  stealing  the  property  of  P.  P.  is  no  bar 
to  a  second  indictment  for  stealing  the 
same  article,  alleged  to  be  the  property 
of  some  person  unknown.  The  State  v. 
Birmingham,  Busbee,  120,  (1853)  ;  The 
State  V.  Revals,  Busbee,  200,  (1853.)  So 
an  acquittal  for  stealing  a  certain  bank- 
note, payable  at  "  The  Merchant's  and 
Traders'  Bank,"  is  no  bar  to  a  subsequent 
prosecution  for  stealing  such  a  note  payar 
ble  at  "  The  Mechanies'  and  Traders' 
Bank,"  since  the  offence  is  not  the  same. 
Hite  V.  The  State,  9  Yerger,  357,  (1836.) 
See,  also.  Rex  v.  Cogan,  2  Leach,  C.  C. 
603  ;  Commonwealth  v.  Mortimer,  2  Vir- 
ginia Cases,  325 ;  Id.  89 ;  Duckhamv.  The 
People,  4  ScammSn,  172.  If,  however, 
the  variance  in  names  is  such  that  the  de- 
fendant can  prove  that  the  person  named 
was  known  as  well  by  one  name  as  the 
other,  then  the  former  prosecution  would 
be  a  bar,  since  the  defendant  might  have 
been  convicted  in  that.  Thus,  if  a  person 
be  indicted  for  the  murder  of  Charles 
William,  and  be  acquitted,  and  be  subse- 
quently indicted  for  the  murder  of  Charles 
William  Sheen,  and  he  avers  his  former 
acquittal  and  avers  and  proves  that  the 
deceased  was  known  by  one  name  as  well 
as  the  other,  and  that  therefore  he  could 
have  been  convicted  upon  the  first  indict- 
ment, this  is  a  good  bar  to  the  second.  Rex 
V.  Sheen,  2  Carrington  &  Payne,  634, 
(1827.)  A  fortimi  if  the  former  indict- 
ment charged  the  stealing  of  the  goods  of 
William  Carr,  an  acquittal  thereon,  even 
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on  the  ground  that  the  owner's  true  name 
was  John  Wilson,  would  be  a  bar  to  a 
second  prosecution  for  the  same  larceny, 
alleging  the  property  to  be  that  of  "  John 
Wilson,  alias  William  Carr,"  the  .prisoner 
averring  and  proving  that  they  were  one 
and  the  same  person.  Regina  v.  Austin, 
2  Cox,  C.  C.  59,  (1846.) 

In  The  King  v.  Taylor,  3  Barn  e wall  & 
Cres3welU502;  5  Bowling  &  Ryland,  422, 
it  was  held  that  an  acquittal  on  an  indict- 
irient  for  keeping  a  common  gaming-house 
"on  the  18th  day  of  January,  in  the  57th 
year  of  the  reign  of  our  late  sovereign, 
George  the  Third,  and  on  divers  other 
days  and  times,  between  that  day  and  the 
day  of  taking  the  inquisition,''  which  was 
found  in  the  fourth  year  qf  George  the 
Fourth,  was  not  a  bar  to  an  indictment 
charging  that  Hhe  defendant  kept  such 
house  "  on  the  20th  of  April  in  the  second 
year  of  tl^  reign  of  George  the  Fourth, 
and  on  divers  other  days  and  times,  &c.," 
and  that  the  defendant  could  npt  be 
allowed  to  show  by  evidence  that  both  prosr 
ecutions  were  for  the  same  offence.  But 
ordinarily  as  the  precise  time  is  not  essen- 
tial, in  this  country,  in  the  description  of 
the  offence,  it  would  be  admissible  to  show 
by  parol  that  a  former  conviction  was  for 
the  same  offence,  although  alleged  to  have 
been  done  upon  a  different  day.  But 
where  an  offence  is  of  a  contimdng  charac- 
ter as  in  The  King  v.  Taylor,  supra,  or  in 
any  nuisance,  a  conviction  for  a  previous 
period  would  of  course  be  no  bar  to  a  sub- 
sequent prosecution  for  the  same  nuisance 
during  a  subsequent  period.  The  People 
V.  Totonsend,  3  Hill,  479,  (1842.)  But 
whether  a  conviction  of  any  continuing 
offence,  as  for  being  a  common  seller  of 
spirituous  liquors,  for  a  given  period,  as 
from  the  first  of  July,  1857,  to  the  first 
of  January,  1858,  would  not  be  a  bar 
to  an  indictment  subsequently  found, 
but  alleging  the  offence  as  having  hap- 
pened at  a  previous  period,  as  from  the 
Ist  of  January,  1857,  to  the  1st  of  July, 
1857,  is  not  apparently  so  well  settled. 
The  right  of  a  public  prosecutor  to  divide 
a  year,  through  all  of  which  a  continuing 
offence  has  been  committed,  into  as  many 
portions  as  he  may  choose,  and  prosecute 
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for  each,  is,  at  least,  very  questionable. 
Of  course,  it  is  no  defence  to  a  prosecu- 
tion for  a  single  sale  of  spirituous  liquor 
made  in  a  certain  month,  that  the  defend- 
ant has  since  that  time  been  Indicted  and 
convicted  of  another  sale  alleged  to  have 
been  made  prior  to  the  other,  without 
proof  that  it  was  the  same  identical  act. 
The  State  v.  Ainsworth,  11  Vermont,  91, 
(1839.)  In  Regina  v.  Champneys,  2 
Moody  &  Robinson,  26,  it  was  thought 
that  if  an  insolvent  debtor  be  acquitted  on 
an  indictment  charging  him  with  fraudu- 
lently omitting  certain  articles  from  his  list 
of  property,  he  may  again  be  indicted  for 
omitting  certain  other  articles  from  the 
same  list. 

A  few  additional  cases  may  be  referred 
t»  as  illustrating  the  difiiculties  supposed 
to  attend  the  divisibility  of  one  act  into 
two  offences,  and  punishing  it  as  such. 
Some  of  them,  it  may  be  difficult  to  recon- 
cile with  principle  or  with  the  weight  of 
authority  on  this  question. .  In  The  State 
V.  Townsend,  2  Harrington,  543,  (1839,) 
it  was  held  that  a  conviction  of  a  riot,  in 
a  meeting-house,  during  public  worship, 
was  a  bar  to  a  subsequent  indictment  "  for 
disturbing  a  religious  meeting,"  since  it 
was  made  by  statute  the  duty  of  the  court 
to  punish  the  rioters  on  the  first  convic- 
tion, according  to  the  aggravated  charac- 
ter of  the  offence,  and  as  they  must  take 
the  surrounding  circumstances  into  con- 
sideration when  awarding  sentence  for  the 
riot,  the  defendant  would  be  really  pun- 
ished for  disturbing  the  meeting,  upon  the 
first  indictment.  And  The  State  v.  Cooper, 
1  Green,  31,  (1833,)  declared  that  if  a 
person  was  convicted  of  arson  in  burning 
B's  house,  wherein  C  at  the  time  was, 
thus  causing  his  death,  he  could  not  be 
subsequently  indicted  for  the  murder  of 
C.  by  the  same  burning.  See  other  in- 
stances in  The  State  v.  Fayetteville,  2 
Murphey,  371,  that  a  town  bound  to  keep 
its  streets  in  repair,  could  not  be  separately 
indicted  for  several  defective  streets  on 
the  same  day ;  and  Fiddler  v.  The  State, 
7  Humphreys,  508,  (1847,)  that  when  a 
statute  prohibited  betting  on,  or  running  a 
horse-race,  that  a  person  who  had  both  run 
a  race  and  bet  upon  it,  could  not  be  con- 
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vioted  of  two  offences,  because,  as  the 
court  say,  he  could  not  bet,  unless  there 
had  been  a  race,  and  therefore  the  racing 
was  a  necessary  part  of  the  betting,  and 
having  been  already  convicted  of  running 
the  race,  he  had  suffered  for  a  part  of  the 
other  crime,  and  could  not  be  indicted 
for  it  separately  ;  a  mode  of  reasoning, 
which  if  sound,  would  overturn  many  of 
the  convictions  elsewhere  had.  In  T^he 
State  V.  Benham,  7  Connecticut,  414, 
(1829,)  it  was  held  that  having  forged 
bank-notes  of  two  separate  banks  in  one's 
possession  at  the  same  time,  with  intent  to 
pass  them  as  genuine,  and  defraud  such 
banks,  constituted  but  one  indivisible 
offence,  and  if  first  indicted  and  convicted 
for  passing  but  one  of  such  notes,  the  de- 
fendant could  not  again  be  indicted  for  the 
unlawful  possession  of  the  other.  But  it 
is  difficult  to  reconcile  this  case  with  many 
others,  especially  Commonwealth  v.  An- 
drews, 2  Mass.  409;  Regina  v.  Brettel, 
1  Carrington  &  Marshman,  609  ;  and  Rex 
V.  Champneys,  2  Moody  &  Robinson,  26. 

The  remaining  authorities  under  this 
head  of  the  subject  seem  to  warrant  the 
two  following  propositions : 

A  former  conviction  or  acquittal  of  a 
minor  offence  is  a  bar  to  a  prosecution 
for  the  same  act  charged  as  a  higher  crime, 
whenever  the  defendant,  on  trial  of  the  lat- 
ter, might  be  legally  convicted  of  the  former, 
had  there  been  no  other  prosecution. 

A  former  conviction  or  acquittal  of  a 
higher  offence  is  a  bar  to.  a  prosecution 
for  the  same  act  charged  as  a  less  offence, 
if  on  trial  of  the  former,  the  defendant 
might  have  been  upon  any  competent  evi- 
dence legally  convicted  of  the  latter. 

These  propositions,  when  closely  exam- 
ined, flow  directly  from  that  great  prin- 
ciple of  the  common  law,  that  no  man 
shall  twice  be  put  in  jeopardy  for  the  same 
offence.  If,  therefore,  a  person  has  been 
indicted  and  convicted  of  manslaughter, 
he  cannot  be  again  prosecuted  for  the  same 
homicide  charged  as  murder ;  for  although 
these  crimes  are  not  exactly  the  same,  yet 
as  the  person  when  on  trial  for  murder 
might,  by  the  rules  of  law,  have  been 
convicted  of  manslaughter,  if  the  evidence 
failed  to  sustain  the  more  serious  offence, 
it  would  follow  that  if  he  had  been  already 


convicted  of  manslaughter  in  a  prior  in- 
dictment for  that  crime  alone,  he  might, 
on  the  trial  for  murder,  be  convicted  of 
the  same  identical  crime,  and  thus  be  pun- 
ished twice  for  the  same  offence ;  a  result 
quite  repugnant  to  the  common  law  of 
England.  And  for  precisely  a  similar  reason, 
a  conviction  of  a  simple  assault  is  a  bar  to 
a  second  prosecution  for  the  same  transac- 
tion set  forth  as  an  assault  and  battery. 
The  State  v.  Chaffin,  2  Swan,  493,  (1852)  ; 
or  as  aggravated  assault;  Commonwealth  w. 
Cunningham,  13  Mass.  245,  (1816.)  And 
see  Commonwealth  v.  Squire,  1  Metcalf, 
258,  (1840.)  So  if  a  defendant  be  convicted 
of  a  larceny,  he  cannot  be  again  indicted 
and  punished  for  the  same  taking  charged 
as  a  robbery ;  for  on  the  last  indictment, 
the  defendant  is  in  jeopardy  of  being 
again  convicted  of  larceny,  if  the  violence 
should  not  be  clearly  proved.  The  State 
V.  Lewis,  2  Hawks,  98,  (1822^  In  like 
manner  it  has  been  thought  that  a  convic- 
tion for  an  assault  with  intent  to  commit 
a  rape  would  bar  a  second  prosecution  for  - 
the  same  occurrence  described  as  a  com- 
plete rape.  The  State  v.  Shepard,  7  Con- 
necticut, 54,  (1828.)  But  the  propriety 
of  this  last  decision  depends  entirely  upoft 
the  question  whether  the  defendant  on  a 
trial  for  rape,  can,  at  common  law,  be  con- 
victed of  an  assault  with  intent  to  commit 
that  offence.  The  Supreme  Court  of 
Connecticut,  distinctly  recognizing  the  test 
already  laid  down  in  this  note,  held  that 
he  could ;  and,  therefore,  having  once 
beer)  tried  for  the  assault  with  intent,  and 
convieted  thereof,  he  could  not  again  be 
tried  for  any  offence  involving  such  assault, 
as  he  might  be  again  convicted  of  the 
identical  assault.  A  similar  decision  was 
once  made  in  Massachusetts,  in  CommoJi- 
wealth  V.  Cooper,  15  Massachusetts,  but 
that  decision  was  overrxded  and  declared 
to  be  erroneous  by  the  decision  of  Com- 
monwealth v.  Roby,  12  Pickering,  496. 

The  necessary  conclusion  from  the  fore- 
going principles  is  that  a  prosecution  for  a 
higher  offence  is  not  barred  by  a  former 
conviction,  if  on  trial  of  the  higher,  the 
prisoner  cannot  be  convicted  of  the  less, 
or  if  the  facts  in  the  mean  time  have  made 
the  act  a  different  offence. 

A  very  striking  illustration  of  this  prin- 
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ciple  occurred  in  Commonwealth  v.  Rohy, 
12   Pickering,   496,   (1832,)   a  very  im- 
portant case  on  this  branch  of  criminal 
law.    The  prisoner  had  been  tried  and 
convicted  of  an  assault  with  intent  to  kill 
and  murder  Maria  Leonard.     After  this 
indictment  was  found,  Maria  Leonard  died 
of  the  injury  so  received,  and  an  indict-, 
ment  for  her    murder  was    then  found 
against  the  prisoner.    He  relied  upon  his 
former  conviction  in  bar,  but  it  was  held, 
after  a  full  review  of  the  authoiities  and 
principles  of  the  law  of  former  convictions, 
that  the  two  offences  were   distinct,  al- 
though the  act  was  the  same  in  both.    If 
a  party  assaulted  dies  within  a  year  and 
day,  the  same  act,  which  till  the  death  was 
an  assault  and  a  misdemeanor  only,  though 
aggravated,  is  by  the  death  shown  to  have 
been   a  mortal  wound,  a  capital  felony. 
See,  also.  The  State  v.  Jesse,  3  Devereux 
&  Battle,  98,  (1838.)     A  very  similar  case 
recently  arose  in  the  State  of  New  York, 
in  Burns  Sf  Cary  v.  The  People,  1  Parker, 
C.  C.  183,  (1848.)     There  the  defendants 
had  been  convicted  of  an  assault  and  bat- 
tery upon  Clark  Cromb.    After  such  con- 
viction, Cromb  died  of  the  injuries  so  re- 
ceived.   Being  subsequently  indicted  for 
his  manslaughter,  the  defendants  relied 
upon  the  former  conviction  in  bar.    But 
the  plea  was  overruled,  on  the  ground 
before  stated,  that  the  facts  in  the  two 
prosecutions  were    essentially  different ; 
for  in  the  last  case  the  indictment  con- 
tained facts  which  did  not  exist  at  the  time 
the  defendants  were  tried  for  the  assault 
and  battery  ;  Cromb  was  then  living,  but  at 
the  second  prosecution  he  was  dead.   The 
original  act  of  the  defendants  was  the  same, 
but  the  subsequent  event  related  back  and 
gave  that  act  a  new  character.    It  then  be- 
came a  different  crime.     Another  reason, 
also,  may  be  given,  viz.,  that  on  the  trial  for 
murder,  the  defendant  is  in  no  jeopardy 
of  being  convicted  of  an  assault  and  bat- 
tery, at  the  common  law,  and,  therefore, 
in  this  case  vras'  in  danger  of  being  twice 
convicted  Of  the  same  offence.     The  rear 
Boning  in  all  these  cases  leads  to  the  con- 
clusion that  if  one  be  convicted  of  an  act 
■which  is  of  itself  a  complete  offence,  but 
which  afterwards  becomes  part  of  another 


and  higher  offence  subsequently  com- 
pleted, he  may  be  nevertbeless  prosecuted 
for  the  higher  offence,  and  the  former 
conviction  is  no  bar.  Thus,  by  the  law 
of  Massachusetts,  three  single  sales  of 
spirituous  liquor,  contrary  to  law,  consti- 
tutes a  common  seller,  an  offence  for  which 
a  fixed  penalty  is  prescribed.  A  single 
sale  of  such  liquor  is  also  a  complete 
offence,  for  which  a  less  penalty  is  pre- 
scribed. Upon  the  authority  of  Common- 
wealth V.  Roby,  it  seems  difficult  to  see  why 
a  conviction  for  a  single  sale  would  be  any 
bar  to  subsequent  prosecution  as  a  common 
sellei-,  or  making  three  sales,  although  one 
of  the  three  was  the  identical  sale  for  which 
the  defendant  has  already  been  punished. 
Would  not  the  two  subsequent  sales  re- 
late back  to  the  first,  and  give  it  a  new 
character ;  itself  becoming  part  of  a  new, 
distinct,  and  higher  crime  ?  "  The  same 
act,  says  -Lord  Denman,  C.  J.,  in  Re- 
gina  v.  Button,  11  Queen's  Bench,  946, 
(1848,)  may  be  part. of  several  offences  j 
the  same  blow  may  be  the  subject  of  in- 
quiry in  consecutive  charges  of  murder 
and  robbery ;  an  acquittal  on  the  first 
charge  is  no  bar  to  a  second  inquiry  when 
both  are  charges  of  felony ;  neither  ought 
it  to  be  when  one  charge  is  a  felony  and 
the  other  a  misdemeanor."  And  the  whole 
reasoning  of  the  court  in  that  case  goes  to 
sustain  the  position  that  several  defendants 
might  be  convicted  of  a  conspiracy  to 
defraud  another  of  his  property,  and  if  the 
act  had  been  successful,  they  might  also 
be  convictedof  larceny,  or  acquiring  prop- 
erty by  false  pretences,  as  the  facts, 
would  warrant,  and  although  the  facts 
proved  in  the  second  prosecution  were  the 
same  involved  in  the  former  inquiry  upon 
the  charge  of  conspiracy. 

The  second  proppsition  under  this  head, 
before  laid  down  was : 

A  former  conviction  or  acquittal  of  a 
higher  offence  is  a  bar  to  a  prosecution  for 
the  same  act  charged  as  a  less  offence,  if 
on  trial  of  the  former  the  defendant  might 
have  been,  upon  any  competent  evidence, 
legally  convicted  of  the  latter. 

With  reference  to  a  former  conviction 
under  this  head,  it  is  easy  enough  to  see 
that  a  conviction  of  the  higher  offence 
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ought  clearly  to  be  a  bar  to  a  second  pros- 
ecution for  an  offence  of  less  grade  in- 
volved in  the  former.  That  after  a  con- 
viction for  murder,  no  prosecution  can  be 
sustained  for  the  same  act  charged  as  man- 
slaughter, it  needs  no  argument  or  author- 
ity to  prove ;  but  when  a  former  trial  for  a 
greater  offence  has  resulted  in  an  entire 
acquittal,  and  a  second  prosecution  is  in- 
stituted for  the  sarhe  transaction  charged 
as  an  offence  of  a  lower  grade,  it  then  be- 
comes a  more  delicate  and  more  difficult 
question  to  know  whether  the  former  en- 
tire acquittal  extends  to  the  offence  de- 
scribed in  the  second  indictment.  And  on 
this  question,  however  the  adjudged  cases 
may  differ  in  their  application  of  the  prin- 
ciple to  a  particular  case,  yet  all  agree 
in  the  principle  itself,  viz.  that  if  by  the 
rules  of  law  the  party  could  by  any  admis- 
sible evidence  have  been  convicted  of  the 
second  offence  when  on  trial'  upon  the 
former  indictment,  then  whether  such  evi- 
dence was,  or  was  not  offered  at  the  first 
trial,  or  if  offered,  was  erroneously  re- 
jected, then  the  party  has  been  once  in 
jeopardy,  and  cannot  again  be  tried. 

The  reader  will  find  the  subject  of  a 
conviction  of  a  less  offence,  when  on  trial 
for  a  greater,  discussed  in  a  former  note  in 
this  volume,  to  the  case  of  Rex  v.  Westbeer, 
ante,  454.  A  familiar  illustration  is  that 
of  an  acquittal  on  a  charge  of  murder  ; 
this  is  a  bar  to  a  second  prosecution  for  the 
same  act  charged  as  manslaughter ;  since 
by  the  rules  of  law,  the  defendant  might 
have  been  convicted  of  the  less  offence 
when  on  trial  for  the  higher.  So  an  ac- 
quittal on  a  charge  of  robbery  is  a  bar  to 
a  subsequent  indictment  for  larceny  of  the 
same  goods,  since  as  the  former  includes 
the  latter,  the  prisoner  might  lawfully  have 
been  convicted  of  larceny  on  the  first  trial. 
The  People  v.  McGowan,  17  Wendell, 
886,  (1837.)  In  like  manner,  if  one  be 
indicted,  upon  a  statute  against  seduction, 
as  that  crime  includes  fornication,  he  might 
be  convicted  of  the  latter  offence  merely, 
and  as  he  is  liable  to  such  conviction,  an 
entire  acquittal  uppn  the  first  indictment 
will  be  a  bar  to  a  second  prosecution,  for 
the  fornication  alone.  Dinkey  v.  The  Com- 
monwealth, 6  Harris,  126,  (1851.)     And 


for  a  similar  reason,  if  four- be  jointly  in- 
dicted for  an  offence  which  may  be  joint 
or  several,  and  all  are  acquitted,  no  one 
can  be  again  indicted  separately  for  the 
same  offence,  since  on  the  former  trial  arly 
one  might  have  been  convicted,  and  the 
others  acquitted.  Rex  v.  Dann,  1  Moody, 
C.  C.  424,  (1835) ;  Rex  v.  Parry,  7  Car- 
rington  &  Payne,  836,  (1837.)  But  if 
the  former  joint  indictment  was  erroneous, 
for  joining  persons  for  an  offence  which 
could  not  be  commited  jointly,  as  for 
perjury,  an  acquittal  thereon  will  be  no  bar 
to  a  subsequent  prosecution  against  each. 
See  Commonwealth  v.  Mc  Chord,  2  Dana, 
244,  (1834.)  But  as  on  a  charge  of  being 
a  common  seller  of  spirituous  liquors  dur- 
ing a  certain  specified  time,  the  defendant 
could  not  be  convicted  of  making  a  single 
sale  to  one  ^rson,  without  a  special  count 
for  that  purpose,  he  may  be  subsequently 
convicted  of  such  single  sale  during  the 
period  for  which  he  was  convicted  as  a 
common  seller.  The  State  v.  Maker;  35 
Maine,  225,  (1853) ;  The  State  v.  Coombs, 
32  Maine,  529,  (1851.) 

4th.  The  objection  of  a  former  acquittal 
or  conviction  must  be  taken  by  a  plea  in  bar. 
Involving  as  it  does,  a  question  of  facl» 
as  well  as  of  law,  it  must  be  so  stated 
on  the  record  that  it  may  be  traversed  or 
demurred  \  to.  It  is,  therefore,  no  cause 
for  a  motion  to  quash,  plea  in  abatement, 
or  motion  in  arrest  of  judgment.  The 
State  V.  Barnes,  2  Kedington,  530,  (1851.) 
Nor  can  it  be  put  in  evidence  by  way  of 
estoppel.  The  State  v.  Jesse,  3  Devereux 
&  Battle,  98.  The  plea  must  set  forth  the 
former  indictment  and  the  acquittal  or 
conviction  in  the  former  court,  audit  seems 
to  be  essential  that  the  record  thereof 
should  be  set  forth  in  full.  Rex  v,  Wildey, 
1  Maule  &  Selwyn,  188,  (1813,)  and  see 
Wortham  v.  The  Commonwealth,  5  Band, 
669,  (1827.)  The  plea  must  also  aver  the 
identity  of  the  defendant  with  the  person 
formerly  acquitted  or  convicted,  and  also 
the  identity  of  the  offence  charged  in  the 
last,  with  that  set  forth  in  the  first  indict- 
ment. Quoid  V.  The  People,  3  Gilman,  76, 
(1846.)  And  evidence  is  admissible  upon 
both  sides  upon  the  question  of  identity. 
The  People  v.  Mc  Gowan,  1 7  Wendell,  386 ; 
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Duncan  v.  The  Commonwealth,  6  Dana,  295. 
Of  course  the  burden  of  proof  is  through- 
out upon  the  defendant ;  and  this  burden 
is  not  changed  merely  by  prima  facie 
evidence  of  the  identity  of  the  two  oflFen- 
ces.  Commonwealth  v.  Daley,  4  Gray, 
209,  (1855.)  The  intimation,  therefore, 
in  Regina  v.  Bird,  2  Eng.  Law  &  Eq.  K. 
439  ;  5  Cox,  C.  C.  11 ;  that  the  mere  pro- 
duction of  a  record  of  a  former  conviction 
of  a  crime  which  was  apparently  the  same, 
or  which  was  consistent  with  the  crime 
charged  in  the  second  indictment,  would 
be  sufficient  to  call  upon  the  prosecution 
to  prove  that  the  offence  charged  in  the 
second  was  not  the  same  as  that  charged 
in  the  first, — though  cited  with  approba- 
tion in  3  Greenleaf,  Evidence,  §  36, — is 
not  apparently  in  harmony  with  the  rules 
of  law  concerning  the  burden*  of  proof, 
when  that  term  is  correctly  understood.  Of 
course  any  trifling  variance  in  the  descrip- 
tion of  the  offence  in  the  two  indictments, 
if  substantially  and  really  the  same  offence, 
will  not  affect  the  evidence  for  the  defend- 
ant in  support  of  his  plea  of  the  identity 
of  the  two  offences.    Variances  in  time, 


place,  or  mode  of  description,  if  it  be  the 
same  offence,  will  not  be  fatal.  See  Rex 
V.  Clarke,  1  Broderip  &  Bingham,  473, 
(1820)  ;  2  Hale,  P.  C.  244;  The  King  v. 
Emden,  9  East,  437,  (1808.)  And  if  the 
defendant  was  formerly  indicted  by  another 
name,  or  if  he  was  charged  with  murder- 
ing a  person  having  another  name  than 
that  given  in  the  second  prosecution,  he 
might  still  support  the  allegation  of  his 
plea  in  bar,  of  the  identity  of  the  two 
persons,  by  proving  that  he  was  as  well 
known  by  one  name  as  the  other.  Rex  v. 
Sheen,  2  Carrington  &  Payne,  634.  And 
in  this  case,  the  test  laid  down  as  to  the 
plea  of  autrefois  acquit, — so  generally 
followed  and  adopted  elsewhere,  and  with 
which  we  conclude  the  present  note,  was, 
"  If  the  prisoner  could  have  been  con- 
victed on  the  former  indictment  of  the 
offence  charged  in  the  second,  by  any 
evidence  that  might  have  been  then  pro- 
duced, he  is  entitled  to  an  acquittal  on  the 
second  charge,  whether  the  proper  evi- 
dence was  or  w§,s  not  produced  at  the 
former  trial." 

E.  H.  B. 


Ex  Parte  Charles   Tayloe.^ 

October  Term,  1825. 

Bail — Power  to  Grant — What  Offences. 

Id  New  Tort  the  Supreme  Court  have  the  same  power  as  the  King's  Bench  in  England  to 

admit  to  bail  persons  charged  with  any  crime  whatever. 
A  person  charged  with  manslaughter  is  not  entitled  to  bail  as  of  course,  but  only  in  case 

there  is  reasonable  doubt  of  his  guilt. 
If  a  warrant  of  commitment  for  the  crime  of  manslaughter  be  defective,  the  court  will  not, 

on  application  for  bail,  discharge  the  prisoner,  but  will  remand  him  under  a  special  rule. 

The  reporter's  statement  in  this  case,  as  well  as  his  marginal  notes, 
have  been  omitted,  but  the  principal 'facts  in  this  case  were  these: 
On  the  19th  of  October,  1825,  a  lad  of  17  years,  named  Bber  L. 


1  5  Cowen,  39. 


i^^( 


562  LEADQlfc  CRIMINAL  CASES. 


Bail — Power  to  Grant — What  Offences. 


Crandall,  was  standing  near  the  academy  in  Kinderhook,  in  the 
County  of  Columbia.  He  was  ordered  by  one  of  the  students,  a 
small  boy,  to  leave  the  place  where  he  was.  He  at  first  refused,  but 
soon  after  went  away,  the  student  threatening  to  bring  other  boys  to 
compel  him  to  leave.  Soon  after  leaving,  Crandall  was  met  in  the 
street,  at  some  distance  from  the  academy,  by  the  aforesaid  student, 
and  a  larger  boy.  An  angry  conversation  ensued,  and  a  scuffle. 
Other  students  were  sent  for,  and  came ;  and  among  them  was  the 
.prisoner.  The  school-boys  all  attacked  the  deceased,  and  the 
prisoner  threw  a  stick  at  him.  The  deceased  defended  himself  as 
well  as  he  could.  He  retreated  at  times,  and  at  times  pursued  some 
of  the  boys.  At  length  he  obtained  a  piece  of  board,  with  which  he 
defended  himself,  and  assailed  his  adversaries.  Among  others,  -he 
struck  the  prisoner  with  this  piece  of  board,  and  thereupon  the 
prisoner  stabbed  him  with  a  jack-knife  in  the  abdomen,  of  which 
wound  he  died. 

A  coroner's  inquest  having  inquired  into  the  case,  returned  an  in- 
quisition of  manslaughter  against  the  prisoner,  Charles  Tayloe,  for 
the  death  of  said  Crandall,  and  Tayloe  was  committed  to  the  com- 
mon jail  for  the  homicide,  but  the  warrant  of  commitment  being 
defective  in  not  stating  a  proper  cause  of  committal,  the  prisoner 
applied  for  a  writ  of  habeas  corpus  for  the  purpose  of  being  dis- 
charged on  bail.  Several  depositions  upon  which  Tayloe  was  com- 
mitted, as  also  the  coroner's  inquisition,  were'before  the  court-on  the 
hearing  for  bail.  * 

B.  F.  Butler  moved  that  the  prisoner  be  let  to  bail.  He  said  that, 
at  the  utmost,  the  evidence  made  out  a  mere  case  of  manslaughter. 
In  applying  the  English  practice,  upon  the  subject  of  bail  to  this 
court,  it  would  be  necessary  to  distinguish  when  the  books  speak  of 
the  King's  Bench,  whose  high  powers  this  court  possesses,  and 
classes  of  inferior  magistrates,  who  are  numerous,  and  possess  the 
power  of  letting  to  bail  in  certain  specified  cases  only.  No  doubt 
many  cases,  or  rather  dicta,  which  may  be  cited  against  this  applica- 
tion, refer  to  the  inferior  magistrate ;  not  to  the  Court  of  King's 
Bench  or  a  judge  of  that  court,  who  undoubtedly  possess  the  power, 
in  their  discretion,  to  bail  in  all  cases  whatsoever.  1  Chit.  C.  L.  98  ; 
Com.  Dig.  Bail.  (F.  4) ;  2  Hale,  P.  C.  129 ;  2  Hawk.  ch.  15,  s.  40  and 
80.  The  page  of  C%iWy,  just  cited,  gives  the  general  rule  in  relation 
to  manslaughter;  and  in  The  People  v.  Ooodwin,  (1  Wheeler's  Crim- 
inal Cases,  443,)  before  Spencer,  late  chief  justice,  after  laying 
down  the  same  rule,  says,  {id.  448,)  it  "is  adapted  to  all  who  can 
comply  with  its  terms;  and  it  is  the  misfortune  of  those  who  cannot 
give  the  necessary  security."     Several  cases  are  there  citpd  by  the 
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chief  justice,  in  which  bail  has  been  allowed  upon  a  charge  of 
homicide.  There  are  three  cases  in  Coke's  Entries,  354  to  356, 
which  were  copied  from  the  rolls  of  the  court,  by  which  it  will  be 
seen  that  the  power  was  exercised,  in  the  reign  of  Elizabeth,  to  bail 
in  cases  of  murder.  And  it  appears  by  two  of  these  entries,  that 
the  offenders,  after  being  bailed,  were  convicted  of  manslaughter. 
The  book,  at  the  pages  cited,  purports  to  be  copied  from  rolls  of  the 
King's  Bench,  then  in  actual  existence ;  the  number  of  the  roll  is 
given,  as  well  as  the  dates  and  places  of  the  several  offences,  and  the 
initials  of  the  •ffenflbrs ;  and  it  shows  the  power  of  the  court  to  be 
very  ancient,  as  well  as  that  it  will  be  exercised  on  actual  indictment 
even  for  murder ;  not  confined  to  cases  of  doubt ;  but  where  the 
prisoners  were  finally  convicted.  The  entries  are,  de  gratia  Curia 
speciali,  the  offender  is  delivered  on  bail,  &c.,  after  the  award  of  a 
capias,  and  an  arrest.  The  only  exception  in  case  of  manslaughter 
seems  to  be  where  a  party  is  guilty  by  his  own  confession,  or  notori- 
ously guilty,  as  the  books  say,  which,  in  manslaughter,  can  only  be 
upon  his  own  confession.     2  Hawk.  ch.  15,  s.  80. 

The  counsel  also  cited  Lisle's  case,  (Kelyng's  Rep.  Cr.  Cas.  89; 
1  Bulstr.  85;  The  King  v.  Paynes,  3  Bulstr.  113;  Herbert  and 
Vaughan's  case.  Latch,  12 ;  also  Selfridge's  Trial,  p.  8,  (2d  ed.)  who, 
he  said,  was  bailed  after  an  indictment  for  manslaughter ;  a  stronger 
case  than  this,  where  no  indictment  is  found. 

It  would  not  be  denied,  he  said,  that  the  court  might  look  into  the 
depositions  to  see  whether  a  manslaughter  had  been  committed, 
notwithstanding  the  inquisition.  He  denied  that  the  depositions 
made  out  manslaughter.  But,  at  any  rate,  it  could  not  but  be  seen, 
that  if  there  was  manslaughter  in  the  case,  it  was  of  the  very  lowest 
grade.  He  was  aware  that  there  was  no  such  thing  as  legal  degrees 
of  manslaughter ;  but  like  every  other  offence,  it  was  attended  wi^h 
different  degrees  of  moral  turpitude ;  and  was  more  various  in  this 
respect  than  any  other  crime.  It  presented  innumerable  shades, 
from  murder,  the  highest  offence  against  the  life  of  a  fellow-being, 
down  to  excusable  homicide.  It  was  upon  this  principle  that  the 
legislature  had  allowed  a  great  latitude  of  discretion  to  the  court, 
who  are  to  fix  the  punishment ;  and  this  court  are  warrantable  in 
looking  to  these  considerations  when  called  on  to  allow  bail. 

/.  Wilcoxon,  (District  Attorney,)  contra,  relied  upon  The  King  v. 
Marks  and  others,  (3  East,  157,)  as  a  case  in  point,  against  bailing 
the  prisoner.  He  said  the  King's  Bench  held,  in  that  case,  that  they 
might  remand,  though  the  warrant  of  commitment  was  defective, 
the  depositions  making  out  a  felony.  In  that  case,  the  prisoners 
were  committed  on  a  charge  of  felony  upon  the  statute   against 
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administering,  being  present  at,  or  assisting  in  the  administration  of 
unlawful  oaths.  The  court  looked  into  the  depositions ;  and 
although  they  admitted  the  law  to  be  doubtful,  yet  they  inclined 
against  the  prisoners;  and  thinking  that  they  might  be  guilty  within 
the  statute,  they  were,  therefore,  remanded  by  special  rule,  because 
the  warrant  was  defective.  The  court  looked  to  see  whether  a 
felony  had  probably  been  committed,  without  reference  to  the  degree 
of  moral  guilt ;  and  inclining  that  the  offence  made  out  was  within 
the  statute,  they  deemed  it  their  duty  to  remand ;  leaving  the  question 
of  law  to  be  afterwards  discussed  upon  a  more  ftill  stftte  of  the  facts. 

Now  here  is  a  plain  felony  of  some  kind;  at  least  a  manslaughter ; 
and  we  do  not  hesitate  to  say  a  technical  murder.  There  can  be  no 
doubt,  that  this  assemblage  of  boys,  followed  by  the  affray,  was  a 
riot ;  and  brings  the  case  within  the  rule  laid  down  in  1  Hawk.  ch. 
29,  s.  10,  that,  "  if  a  man  happen  to  kill  another  in  the  wilful  com- 
mission of  any  unlawful  act,  which  necessarily  tends  to  raise  tumults 
and  quarrels,  and  consequently  cannot  but  be  attended  with  the 
danger  of  personal  hurt  to  some  one  or  other,  as  by  committing  a 
riot,  robbing  a  park,  &c.,  he  shall  be  adjudged  guilty  of  murder." 
Being  thus  engaged  in  an  unlawful  act,  though  Crandall  had  given 
the  first  blow,  yet  the  stabbing  was  murder.  The  King  v.  Oneby, 
2  Ld.  Raym.  1485 ;  Toml.  Dig.  79,  s.  c.  The  offence  shall  not  be 
reduced  to  manslaughter,  unless  the  blow  or  offence  be  such  as  to 
deprive  the  party  of  his  reasoning  faculties  at  the  time.  Toml.  Diff. 
79,  tit.  Homicide,  II.  Indeed,  there  have  been  various  convictions  of 
murder,  upon  a  slaying  after  very  great  provocation.  1  Hale,  P.  C. 
455 ;  4  Bl.  Com.  199 ;  Kelyng,  5 ;  Regina  v.  Mawgridge,  Id.  119. 
And  in  Brown's  case,  (Leach's  Cr.  Cas.  151,)  the  offence  was  turned 
into  manslaughter,  only  upon  the  ground  that  the  prisoner  had  reason 
to  fear  his  own  destruction,  had  he  not  taken  the  life  of  his  adver- 
sary. 

If,  on  looking  into  the  depositions,  the  court  should  conclude  here 
has  been  a  murder,  clearly  they  will  not  allow  bail.  And  so  we  con- 
tend if  the  prisoner  be  guilty  of  manslaughter.  That  here  was  " 
a  manslaughter  committed,  seems  to  be  very  slightly  contested  by 
the  prisoner's  counsel.  The  court  are  to  exercise  a  sound  legal  dis- 
cretion ;  and  they  will  not  bail  even  for  manslaughter,  unless  there  be 
very  great  doubt  of  guilt.  The  King  v.  Marks  and  others,  3  East, 
157 ;   The  People  v.  Goodwin,  1  Wheeler's  Criminal  Cases,  443. 

Talcott,  (Attorney-General,)  same  side.     We  admit  the  power  of 
this  court,  in  its  discretion,  to  bail  in  all  cases  whatsoever;  but  this 
discretion  is  judicial,  and  will   be  guided   by  previously  adjudged , 
cases.     The  rule  as  laid  down  in  1  Chit.  C.  L.  98, 99,  is  the  true  one ; 
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that  "it  is  not  usual  for  this  court  to  bail,  in  cases  of  felony,  unless 
when  in  consequence  of  the  defect  of  the  eommitment,  and  of  the 
examination  and  depositions,  it  appears  doubtful  whether  any  offence 
has  been  committed." ,  A  defect  in  the  mittimus  alone,  has  been 
shown  not  to  be  a  ground  of  bail.  This  has  not,  and  will  not  be 
denied.  , 

Is  this  application,  then,  warranted  ty  any  of  the  adjudged  cases? 
We  agree,  that  in  looking  to  these,  a  distinction  should  be  kept  in 
view  between  this  high  tribunal  and  the  inferior  magistrates,  whose 
powers,  in  regard  to  bail,  are  limited;  but  is  there  a  single  case  pre- 
senting the  strong  circumstances  of  the  present  against  the  prisoner, 
a  plain  manslaughter  at  least,  and,  beyond  much  doubt,  a  technical 
murder,  in  which  bail  was  allowed  ?  The  rolls  copied  into  Coke's 
Entries,  which  are  relied  upon,  could  not,  in  their  nature,  present  the 
facts  upon  which  the  court  proceeded  to  bail.  The  depositions  or 
evidence  were  no  part  of  the  record.  Beside  the  fact,  that  guilt  or 
innocence  hangs  indifferent  between  .the  prisoner  and  the  crown,  there 
are  various  other  circumstances  by  which  the  court  might  have  b^^en 
guided,  in  letting  to  bail.  One  is,  a  session  past.  Fitzpatrich^uiase, 
1  Salk.  103.  So  even  after  conviction,  where  the  prisoner  is  titled 
to  his  clergy,  he  may  be  bailed  ;  Lisle's  case,  id.  |  thougjj|fhis  was  de- 
nied in  one'instance.  The  King  ^Keat,  id.  So  if  the  prisoner's  life 
be  in  danger,  from  imprisonment.  Lord  Aylesbury's  case,  id.  But 
these  and  the  like  circumstances  aside,  it  is  enough  that  the  evidence 
affects  the  prisoner,  in  the  case  of  murder.  Anon.  1  Salk.  104. 
The  practice  being  thus  settled,  that  it  is  not  a  matter  of  course  to 
bail,  leaves  no  doubt  that  in  the  cases  cited  from  Coke's  Entries,  there 
must  have  been  special  grounds  for  the  entry  upon  the  roll,  which 
could  not  appear  there.  In  one  of  those  very  cases,  the  prisoner 
finally  pleaded  a  pardon.  This  is  plainly  one  case  in  which  the  court 
will  bail.  Armstrong  v.  Lisle,  12  Mod.  108.  Indeed,  they  will  do  so 
in  ^dkase  of  an  approver,  who  merely  has  a  right  to  a  pardon., 
ReSffFRudd,  Cowp.  331,  334.  All  these,  and  the  like  cases,  are 
plEiply  exceptions  to  the  general  rule,  that  the  court  will  not  bail 
where  the  guilt  is  plain.  The  2  Hawk,  ch.  15,  s.  80,  cited  for  the 
•  prisoner,  also  supports  the  rule^  He  says  if  the  prisoner  be  notori- 
ously guilty  of  manslaughter,  not  by  confession  merely,  as  the  coun- 
sel for  the  prisoner  have  it,  but  by  confession  or  otherwise,  he  cannot 
be  bailed.  Bulstr.  85,  is  not  at  all  inconsistent  with  this  rule ;  and 
The  King  v.  Paynes,  (3  Bulstr.  113,)  supports  it  strongly.  Herbert  Sf 
VoMghan's  case,  (Latch,  12,)  presents  a  set  of  special  circumstances ; 
and  Selfridge's  application  for  bail  passed  without  objection.  Oood- 
win's  case  was  singularly  special  in  its  circumstances  ;  and  on  exam- 
ining it,  the  court  will  find  its  general  doctrine  against  bail  in  a  case 
VOL.  II.  48 
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like  the  present.  That  case  was  once  up  before  the  sessions  of  New 
York  ;  and  Mr.  Golden,  the  then  mayor,  considered  it  very  fully,  and 
limited  the  exercise  of  the  power  to  bail,  to  the  instances  in  which 
we  admit  it  may  be  exercised.  After  an  indictment  for  manslaugh- 
ter, he  held  that  the  prisoner  could  not  be  bailed  tilll  something  was 
shown  from  which  he  might  be  presumed  innocent.  1  Wheeler's 
Criminal  Cases,  435,  437.  Afterwards  the  case  came  on  for  trial 
upon  the  indictment ;  the  jury  disagreed ;  and  the  late  chief  justice, 
in  the  same  case,  and  same  book,  (p.  443,)  considers  the  guilt  and 
innocence  of  the  prisoner,  as  standing  soi'ar  indifferent  as  to  warrant 
his  being  bailed.  It  is  said  in  Com.  Dig.  Bail,  (F.  3,)  that, the  K.  B. 
will  not  bail  in  manslaughter,  unless  there  be  a  reasonable  cause. 
Bail  was  denied  to  two  English  noblemen  indicted  for' manslaughter. 
Styles,  371. 

We  have  been  referred,  through  Goodwiris  case,  to  two  cases  in 
Strange,  (Rex  v.  Ballon,  2  Str.  911,  and  Rex  v.  Magrdlh,  id.  1242.) 
In  Rex  V.  Dalloti,^e  have  only  the  dictum  of  a  single  judge,  at  his 
d\^elling-house;  no  particular  circumstances  are  stated;  and  the  in- 
stall^ put  there  of  Clifton's  case  sustains  the  right  of  the  court  to 
den;^ail  on  the  ground  of  the  offence  being  murder,  though  the  cor- 
oner's inqiJfct  calls  it  manslaughter,  if  the  depositions  will  carry  it 
beyond  mere  manslaughter,  ^x  v.  Magrdth  comes  to  us  also 
equally  naked  of  all  cirdumstances ;  and  the  only  point  in  question 
was  evidently,  whether  the  court  would  look  beyond  the  inquisition, 
in  order  to  see  the  real  facts.  That  case  refers  to  one,  for  its  support, 
in  which  the  application  was  denied,  {Anon.  1  Salk.  104,)  upon  the 
very  principles  for  which  we  contend ;  and  leaves  a  very  fair  inference 
that  there  must  have  been  circumstances  not  mentioned  by  the  re- 
porter. Indeed,  Strange's  cases  generally  too  much  deserve  the  criti- 
cism of  Mr.  Justice  Foster,  that  he  is  over  studious  of  brevity,  omit- 
ting many  of  the  material  circumstances  upon  which  cases  turned. 
When  Goodvnti's  case  was  before  the  New  .York  sessions,  tjajfcayor 
declared  there  was  not  a  single  English  case  Cited  which  qS^Proned 
the  rule  upon  which  he  proceeded.  But  suppose  the  cases  in  Str^ge 
to  question  it;  are  they  to  sweep  away  the  long  settled  doctrine  upon 
this  question,  and  arrest  the  whole  current  of  decisions  both  before 
and  since  ?  That  these  cases  are  not  now  considered  authority  in 
England,  in  their  naked  state,  I  refer  to  The  King  v.  Jones,  (1  Barnw. 
&  Alders.  209,)  where  counsel  deemed  it  necessary  to  show  on  a 
mere  commitment,  before  indictment,  for  a  manslaughter,  that  the 
deceased  fell  in  a  fight  provoked  by  himself.  Upon  this  proof,  the 
court  allowed  bail.  That  case  does  no  more  than  follow  up  The 
King  V.  Marks  and  others,  (3  East,  157,)  already  stated  by  my  asso- 
ciate counsel.    Lord  EUenborough,  in  that  case,  puts  the  question 
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upon  doubt  as  to  the  truth  of  the  charge  ;  and  the  judges  all  concur 
with  hirn  in  putting  the  case  upon  its  doubtful  character,  either  in 
law  or  fact,  or  both. 

In  this  view  of  the  matter,  it  i?  not  material  whether  the  case  be 
murder  or  manslaughter.  The  rule  is  the  same  in  England  as  to 
both ;  for  they  are  both  capital. 

If  there  be  any  distinction  in  this  country,  we  then  say  the  prisoner 
should  not  be  bailed,  because  he  is  guilty  of  murder.  The  authority 
cited  by  Mr.  Wilcoxen  shows  it  a  murder,  if  it  followed  a  riot.  That 
here  was  a  riot,  I  refer  to  1  Russell  on  Crimes,  354,  355 ;  1  East's  P. 
C.  257,  s.  33.  Where  homicide  is  committed,  it  will  be  intended  to 
b^  murder,  and  it  lies  with  the  offender  to  reduce  it  to  an  inferior 
crime  by  proof  on  his  part.  It  is  not  enough  for  this  purpose^  to  say 
that  the  affair  was  sudden.  The  act  must  arise  from  a  provocation 
legally  sufficient.  It  must  arise  from  a  cause  which  overrules  and 
controls  human  reason.  The  cause  must  be  adequate  to  the  effect. 
Wherever  it  appears  that  the  crime  was,  at  the  moment,  though  in 
consequence  of  a  sudden  quarrel,  deliberately  and  intentionally  exe- 
cuted, the  killing  is  murder  in  the  first  degree.  The  Commonwealth 
V.  Dov^herty,  1  Browne's  Penn.  Rep.  Appendix,  xviii. 

In  this  case,  the  attack  did  not  proceed  originally  from  the  deceased. 
It  came  from  the  prisoner.  The  deceased  was  almost  continually  on 
the  retreat.  Was  it  ever  heard  of,  that  the  IdIow  which  is  necessary 
for  one's  defence  should  mitigate  the  crime  of  the  adversary  who 
kills  him,  from  murder  to  manslaughter  ?  The  blows  which  the  de- 
ceased gave  were  mere  efforts  of  self-defence.  To  mitigate  the  crime, 
they  must  clearly  appear  to  have  proceeded  from  a  provocation  not 
sought  by  the  party.  Nor  is  it  every  attack,  however  trifling  and  dis- 
proportionate, which  will  have  this  effect. ,  The  law,  indeed,  makes 
great  allowance  for  human  frailty.  It  will  not  inqmre  whether  the 
precise  pound  of  flesh  has  been  taken.  But  if  a  man  will  take  pun- 
ishment into  his  own  hand,  it  will  see  to  it,  that  he  shall  exercise  it  in 
mercy. 

It  has  been  intimated,  and  how  far  it  may  hereafter  be  insisted  on 
I  know  not,  that  the  killing  in  this  case  was  no  more  than  mere  ex- 
cusable homicide.  I  will  not  detain  the  court  by  citing,  cases  on  a 
point  so  plain.  Because  jiirors  may  have  relaxed  the  rules  of  law  in 
Selfridge's  and  Goodwin's,  and  other  cases,  these  furnish  no  reasons 
for  the  court  to  do  so.  To  reduce  the  crime  to  manslaughter,  there 
'must  be  a  sudden  affray  conducted  on  equal  terms.  1  Russell's  Cr.  L. 
613,  646,  7,  660,  1.  1  East's  C.  L.  215,  234,  5,  6.  2  Ld.  Raym. 
1496,  Foster's  C.  L.  295.  Brown's  case,.  Leach,  151.  The  King  v. 
SnoWyiA.  155.  The  Commonwealth  v.  Dougherty,  1  Brown's  Penn. 
Rep.  Appendix,  xxii,  xxiii. 
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At  a  subsequent  day,  the  attorney-general  mentioned  to  the  court 
1  Chit.  C.  L.  113,  as  rel?uting  to  the  course  the  court  usually  take 
when  a  motion  is  made  for  the  allowance  of  bail  upon  a  charge  of . 
homicide. 

E.  Williams,  in  reply.  When  my  associate  counsel  admitted  that 
we  cannot  call  upon  the  court  to  bail  the  prisoner  as  a  matter  of 
right,  but  of  discretion,  he  conceded  all  that  can  be  claimed.  In  this 
country,  I  may  say,  that  a  prisoner  is,  pnm(^/acte,  entitled  to  bail; 
and  it  lies  with  the  people  to  show  circumstances,  which  take  the 
case  out  of  the  rule.  I  knew  there  were  English  cases  which  might 
be  urged  against  this  rule;  but  they  are  more  properly  attributable  to 
the  extreme  severity  of  the  British  penal  code.  It  is  conceded  to  us 
that  this  court  may  bail  in  all  cases  ;  but  it  is  denied  that  they  ever 
will  do  it  in  cases  of  felonious  homicide,  unless  induced  by  extenuat- 
ing circumstances ;  or  rather  where,  from  the  proof,  guilt  or  innocence 
appears  to  be  indifferent.  The  rule,  as  laid  down  by  the  late  chief 
justice,  in  Goodwin's  i  case,  is  undoubtedly  the  true  one  :  "  That  the 
judges  will  in  general  exercise  the  power  lof  bailing  in  favor  of  a 
prisoner  in  every  case  not  capital."  1  Wheeler's  Criminal  Cases, 
445.  Then,  in  all  cases  not  capital,  the  power  of  bailing  is  to  be  ex- 
ercised. If  the  prisoner  is  forthcoming  to  take  his  trial,  the  end  of 
the  law  is  answered.  And  the  doctrine  applies  with  peculiar  force  to 
the  crime  of  manslaughter;  which  is  not  only  never  capital,  under 
our  system  of  criminal  law,  but  ranges  through  an  infinite  variety  of 
light  and  shade,  from  mere  excusable  homicide  to  malignant  murder. 
If  you  disallow  bail,  the  oifender  may  be  punished  for  the  crime  be- 
fore he  is  tried,  with  a  severity  as  great,  and  for  a  term  nearly  as  long, 
as  after  the  sentence  of  the  law  is  pronounced.  Suppose  an  homi- 
cide felonious  in  a  mere  technical  sense;  all  but  justifiable;  a  case 
in  which  the  offender  would,  of  course,  be  pardoned  ;  ought  the. pris- 
oner to  be  bailed  either  before,  or  after  the  trial  ?  Actual  pardon  is 
seldom  granted  till  after  trial ;  and  shall  he  in  the  mean  time  be  con- 
fihed  with  the  same  rigor  as  the  most  atrocious  criminal ;  though  it 
be  seen  that  on  conviction  he  will  be  pardoned  of  course  ?  All  this 
for  the  mere  sake  of  form  and  show  ?  The  English  criminal  code  is 
founded  in  terror ;  ours  in  reformation.  It  may  be  important  in  Eng- 
land to  secure  the  criminal  as  a  pageant.  With  us  the  object  is  to 
make  punishment  certain,  irj  order  to  reform.  It  lies  with  the  public 
prosecutor  to  show  that  the  case  is  an  exception  to  these  princi- 
ples. 

It  is  said  that,  to  warrant  bail,  the  guilt  and  innocence  of  the  pris- 
oner must  hang  in  equal  scales'.  Who  holds  the  scales  ?  If  the  law, 
they  are  always  equal.     If  the  judge,  different  opinions  may  prevail 
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at  different  times  upon  the  same  circumstances.  If  the  rule  be  one 
of  law,  there  must  be  some  evidence  to  which  the  law  can  apply  it- 
self. After  conviction,  the  matter  is  adjudged  against  the  prisoner ; 
and  not  till  then  does  the  law  esteem  him  guilty,  unless  it  be  upon 
confession  deliberately  made  in  the  face  of  the  court.  But  it  is  here 
said,  the  crime  may  be  substantiated  in  any  other  way.  This  is  not 
so.  After  conviction,  if  there  be  mitigating  circumstances,  entitling 
the  party  to  a  pardon  or  to  a  new  trial,  he  may  yet  be  bailed  ;  and  it 
is  here  only,  that  the  doctrine  contended  for  against  us  can  apply, 
under  our  mitigated  system  of  criminal  punishment.  The  reason 
having  ceased  with  us,  the  severity  of  the  English  law  has  ceased 
also,  as  it  would  under  their  own  government  in  a  like  case.  Shall 
we  demand  the  extravagant  security  of  personal  imprisonment,  upon 
the  mere  fiction  that  a  crime  is  capital,  when  the  semblance  of  such 
a  character  has  been  legally  abolished  ? 

Are  affidavits,  showing  the  probability  of  guilt,  enough  to  call  for 
the  exercise  of  the  English,  rule  ?  Goodwin's  case,  (1  Wheeler's  Crim- 
inal Cases,  434,)  was  decided  by  an  inferior  court,  which  proceeded 
mainly  upon  the  ground  that  a  coroner's  inquisition  of  murder 
had  been  found  upon  the  case.  This  they  considered  sls  primd  fade 
evidence  that  there  was  murder,  though  the  regular  grand  inquest  had 
found  manslaughter  merely.  Another  reason  given  against  bail  was 
somewhat  more  popular  than  legal ;  that  to  allow  bail  would  be 
placing  the  poor  and  rich  upon  an  unequal  footing.  The  preference 
of  the  rich  man  to  the  poor  one,  pervades  not  only  our  criminal,  but 
our  civil  jurisprudence.  The  one  can  give  bstil,  or  pay  his  debts ; 
the  other  cannot,  and  must  be  imprisoned ;  yet,  I  imagine,  this  was 
never  before  urged  as  a  reason  why  the  rich  man  should  be  denied 
bail  altogether.  When  the  case  of  Goodwin  afterwards  came  before 
the  late  chief  justice,  a  man  who  was  never  yet  accused  of  wanting  firm- 
ness in  the  administration  of  justice,  he  viewed  the  matter  in  this  light, 
and  in  his  own  clear  and  forcible  manner  laid  down  and  vindicated 
the  rule  which  we  have  cited,  and  by  which  we  are  willing  to  abide 
in  the  decision  of  this  cause.  It  is  evident  fromjhe  report  of  Sel- 
fridge's  trial,  that  both^  the  court  and  the  attoffley-general  of  our 
neighboring  State,  Massachusetts,  considered  the  law  as  perfectly 
well  settled  in  favor  of  bail,  as  a  matter  of  course  upon  an  indict- 
ment for  manslaughter.  If  this  be  a  mere  technical  manslaughter,  it 
is  not  only  the  right,  but  the  duty  of  the  court  to  bail.  Selfridge's 
trial  also  places  the  law  of  self-defence  on  a  very  high  and  elevated 
ground ;  and  contains  all  I  could  wish  to  say  on  the  subject  of  the 
nature  and  mitigated  character  of  the  offence  charged  against  the 
prisoner.  If  the  act  be  merely  rash  and  indiscreet,  it  is  manslaugh- 
ter; if  the  mere  effect  of  passion,  it  is  man^ughter;  if  deliberate, 
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and  evincing  a  depraved  heart,  it  is  murder.  It  is  not  necessary  that 
human  reason  should  be  dethroned,  to  reduce  the  act  of  killing -below 
murder.  The  mere  tilting  the  bench  on  which  the  prisoner  sat,  was, 
in  one  case,  held  enough  ;  and  the  father,  who  pursued  and  killed  the 
man  that  had  abused  his  child,  was,  out  of  respect  to  human  frailty, 
held  guilty  of  manslaughter  merely. 

The  counsel  also  considered  the  depositions  at  large;  and  insisted 
that  the  offence  in  proof  did  not  amount  eve'n  to  manslaughter. 

Savage,  C.  J.  The  power  of  this  court  to  bail  in  all  cases  of 
crimes  punishable  by  our  laws",  is  not  questioned.  And  whether  the 
prisoner  is  to  be  bailed  or  remanded,  rests  in  the  discretion  of  the 
court.  That  discretion  is  to  be  guided  by  thecircumsta,nces  of  the 
case,  and  a  consideration  of  the  authorities  applicable  to  those  dir- 
cumstances. 

The  writ  was  allowed  in  this  case  for  a  defect  apparent  upon  the 
face  of  the  warrant  of  commitment.  No  affidavit,  therefore,  was 
necessary  on  the  part  of  the  prisoner,  stating  the  circumstances  which 
he  might  consider  as  entitling  him  to  relief.  But  in  all  cases  on 
habeas  corpus,  previous  to  indictment,  the  court  will  look  into  the 
depositions  before  the  magistrate,  or  before  the  coroner's  inquest ;  and 
though  the  commitment  be  full  and  in  due  form,  yet,  if  the  testimony 
proves  no  crime,  the  court  will  discharge  or  bail ;  and  though  the 
commitment  be  defective,  yet,  if  the  depositions  contain  evidence  of 
an  offence  not  bailable,  the  prisoner  will  be  remanded. 

The  coroner's  inqtiest  has  charged  the  prisoner  with  having  com- 
mitted that  species  of  felonious  homicide  which  is  in  law  denomina- 
ted manslaughter.  This  offence  differs  from  murder,  in  the  absence 
of  malice. 

Murder  is  well  defined  to  be  the  voluntarily  killing  any  person,  of 
malice  aforethought,  either  express,  or  implied  by  law.  Manslaugh- 
ter differs  in  this,  that  though  the  act  which  occasions  the  death  be 
unlawful,  or  likely ,to  be  attended  with  bodily  mischief,  yet  the  malice, 
either  express  or  ir^lied,  which  is  the  very  essence  of  murder,  is  pre- 
sumed to  be  wantmg;  and  the  act  being  imputed  to  the  infirmity  of 
human  nature,  the  punishment  is  proportion  ably  lenient. 

The  counsel  for  the  prisoner  contend  that  the  facts,  as  proved  by 
the  depositions,  do  not  amount  to  manslaughter ;  but  even  if  they 
do,  yet,  unless  the  prisoner's  guilt  be  established  by  his  own  confes- 
sion, he  is  entitled  to  bail,  and  we  are  referred  to  several  authorities 
on  the  subject,  some  of  which  I  shall  notice. 

Hawkins,  B.  2,  ch.  15,  s.  40  and  80.  The  rule,  as  here  laid  down, 
I  take  to  be  the  correct  one  on  the  question  of  bail.  It  is  this :  that 
persons  convicted  of  ftlony,  or  who  have  confessed  their  guilt,  or  are 
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notoriously  guilty  of  treason  or  manslaughter,  by  their  own  confes- 
sion or  otherwise,  are  not  to  be  admitted  to  bail,  without  some  special 
motive  to  induce  the  court  to  grant  it.  For,  says  the  learned  writer, 
bail  is  only  proper  where  it  stands  indifferent  whether  the  party  be 
guilty  or  innocent  of  the  accusation  against  him,  as  it  often  does  be- 
fore his  trial ;  but  where  that  indiflferency  is  removed,  it  would,  gen- 
erally speaking,  be  absurd  to  bail  him. 

Two  cases  are  cited  from  Strange,  to  show  that  bail  is  a  matter  of 
course  in  manslaughter.  In  Rex  v.  Dalton,  (2  Str.  911,)  before  Lord 
Raymond  at  chambers,  he  is  made  to  say,  that  if  the  depositions 
amounted  only  to  manslaughter,  he.  would  bail,  though  the  coroner's 
inquest  had  found  it  murder ;  that  Lord  Mohun's  case,  in  Salk.  104, 
was  in  point ;  and  that  the  lords'  bailed  him  after  an  indictment  for 
murder. 

In  Rex  V.  Magrath,  (2  Str.  1242,)  the  whole  report  is  this :  "  He 
was  committed  for  manslaughter ;  and  it  appearing  to  be  no  more, 
upon  the  depositions  before,  the  coroner,  the  court  admitted  him  to 
bail,  according  to  Salk.  104."  Both  these  cases  are  supposed  to  be 
supported  by  Lord  Mohun's  case,  in  1  Salk.  104,  which  was  as  fol- 
lows :  "%f  a  man  be  found  guilty  of  murder  by  the  coroner's  inquest, 
we  sometimes  bail  him,  because  the  coroner  proceeds  upon  deposi- 
tion#taken  in  writing,  which  we  may  look  into.  Otherwise;  if  a 
man  be  found  guilty  of  murder  by  a  grand  jury;  because  the  court 
cannot  take  notice  of  their  evidence,  which  they,  by  their  oath,  are 
bound  to  conceal."  This  case,  as  reported,  certainly  proves  nothing. 
No  circumstances  are  given  ;  and,,  for  aught  that  appears,  the  court, 
on  examining  the  depositions,  might  have  been  satisfied  of  the  pris- 
oner's innocence,  or  that  the  offence  was  below  the  degree  of  feloni- 
ous homicide.  And  in  KeatKs  case,  (1  Salk.  103,)  the  same  court 
said  that,  in  manslaughter,  after  conviction,  no  bail  is  allowed  till 
clergy  had.  Even  Lord  Mohun's  ease  has,  in  one  instance  at  least, 
been  disregarded,  if  not  overruled.  In  Rex  v.  Acton,  (2  Str.  851,)  the 
court  refused  to  look  into  the  depositions,  and  remanded  the  pris- 
oner. 

.  These  cases  from  Salkeld  and  Strange,  are,  when  fully  considered, 
of  little  or  no  weight.  Nor  have  they  been  followed  in  more  modern 
times.  In  The.  King  v.  Wyer,  (2  T.  R.  77,)  the  prisoner's  counsel 
moved  that  he  might  be  bailed,  on  the  ground  that  the  offence  charged 
was  not  felony,  but  the  court  being  of  .opinion  that  the  oflfence 
was  felbny,  the  prisoner  was  remanded.  In  The  King  v.  Marks, 
(3  East,  163,)  Lord  EUenborough  says:  "As  it  appears,  then,  from 
the  depositions,  that  there  is  a  corpus  delicti,  within  the  meaning  of 
the  act  of  parliament,  which  constitutes  it  felony,  it  is  our  duty  to 
remand  the  prisoner."      The  other  judges  all  concurred;   atid  Le 
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Blanc  said,  "  If  upon  the  depositions  returned,  the  court  see  that  a 
felony  has  been  committed,  afid  that  there  is  a  reasonable  ground 
of  charge  against  the  prisoners,  they  will  not  bail,  but  remand 
them." 

The  cases  in  this  country,  which  may  be  considered  as  authority^ 
are  but  few.  In  Selfridge's  case,  the  prisoner  was  bailed  without  op- 
position; but  on  what  circumstances  we  are  not  informed.  It  is 
surely  not  the  practice  of  the  Supreme  Court  of  Massachusetts  to 
bail  of  course  in  such  cases,  as  appears  by  Trask's  case,  (15  Mass. 
Rep.  277.)  He  was  refused  bail,  as  it  was  uncertain  whether  Samp- 
son, whom  he  had  wounded,  would  not  die.  The  case  of  The  Peo- 
ple V.  Goodwin,  before  the  late  Chief  Justice  Spencer  at  chambers, 
(1  Wheeler's  Criminal  Cases,  443,)  was  much  relied  on  by  the  pris- 
oner's counsel.  The  practice  of  bailing,  as  laid  down  by  Chief  Jus- 
tice Spencer,  is  undoubtedly  correct.  He  cites  the  cases  from  Strange 
and  Salkeld,  but  does  not  follow  them.  He  lays  down  the  law  fr9m 
Hawkins,  substantially,  as  before  quoted ;  and  upon  that  law  he  evi- 
dently acted  in  admitting  the  prisoner  to  bail.  He  says,  "  It  appears 
to  me,  that  from  the  facts ,  before  me,  this  conclusion  is  inanritable, 
that  it  is  quite  doubtful  whether  the  prisoner  is  guilty.  Anal  think 
it  stands  indiiferent  whether  he  is  so  or  not."  He  alludes  to  the  cir- 
cumstances of  the  trial,  and  to  the  fact  that  the  jury  could  not  'i^ree, 
from  which  he  draws  an  inference  in  favor  of  the  prisoner's  innocence. 
He  then  adds,  "  In  such  a  case,  as  I  understand  the  law,  he  is  enti- 
tled to  be  bailed,"  thus  distinctly  placing  the  exercise  of  his  discre- 
tionary power,  to  bail,  upon  the  probability  of  the  prisoner's  inno- 
cence. Chief  Justice  Spencer  does  not  say  that  persons  charged  with 
the  offence  of  manslaughter  are  entitled  to  bail  of  course ;  but  it  is 
quite  indifferent  whether  he  is  guilty.  If  the  facts  in  the  case  now 
before  the  court  afford  the  same  presumption  of  innocence,  and  it 
appear  to  the  court  from  the  depositions,  that  it  is  quite  indifferent 
whether  he  is  guilty,  then,  in  my  opinion,  he  ought  to  be  bailed ;  other- 
wise, not. 

This  necessarily  leads  to  an  examination  of  the  testimony.  I  shall 
however,  not  enter  into  it  in  detail,  but  merely  state  the,  substance. 
On  the  19th  of  October  last,  Crandall,  the  deceased,  a  lad  of  17, 
was  at  the  academy  in  Kinderhook.  He  was  ordered  by  one  of  the 
students,  a  small  boy,  to  leave  the  place  where  he  was.  He  refused, 
but  soon  went  away ;  the  boy  threatening  to  bring  other  boys  to  com- 
pel him.  Shortly  after,  the  deceased  was  met  in  the  street,  at  some 
distance  from  the  academy,  by  the  same  student  and  a  larger  boy. 
An  angry  conversation  ensued,  and  a  scuffle.  Other  students  were 
sent  for,  and  came  ;  and  among  them  was  the  prisoner.  The  school- 
boys all  attacked  the  deceased,  and  the  prisoner  threw  a  stick  at  him. 
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The  deceased  defended  himself  as  well  as  he  could.  He  retreated  at* 
times,  and  at  times  pursued  some  of  the  boys.  At  length  he  obtained 
a  piece  of  board,  with  which  he  defended  himself,  and  assailed  his 
adversaries.  Among  others,  he  struck  the  prisoner  with  this  piece  of 
board,  and  thereupon  the  prisoner  stabbed  him  with  a  jack-knife,  in 
the  abdomen,  of  which  wound  he  died. 

The  depositions  containing  these  facts,  show  an  offence  which,  iji 
my  judgment,  is  manslaughter  at  the  least. 

The  contest  in  the  books  is,  not  whether  death  under  such  circum- 
stances is  manslaughter,  but  whether  it  is  not  murder. 

As  we  think  the  warrant  is  defective,  the  prisoner  must  be  remanded 
upon  a  special  rule. 

Sutherland,  J.  I  have  very  little  to  say  in  addition  to  the  remarks 
made  by  the  chief  justice.  The  power  of  this  court  to  bail  in  all 
cases  whatsoever  is  indisputable,  and  was  conceded  by  the  counsel 
for  the  people.  Hence,  in  whatever  manner  the  court  may  exercise 
this  power,  it  can  never  be  alleged,  that  the  act  is  void  for  excess. 
But  it  is  important  that  we  should  be  governed,  as  far  as  may  be,  by 
rules.  The  necessity  of  confiding  such  a  power  to  any  court  is  a 
subject  of  regret ;  but  it  is  necessary  in  this  as  well  as  some  other 
cases.  It  is  clear,  however,  that  the  general  rules  which  govern  and 
confine  the  common  magistrate  in  letting  to  bail,  should  never  be 
departed  from,  except  in  extraordinary  cases.  Is  the  present  case 
wtthin  those  rules?  The  object  of  arrest  and  imprisonment  is  not 
to  punish  the  delinquent;  but  to  secure  his  forthcoming  to  abide  the 
punishment  which  may  be  inflicted  by  the  sentence  of  the  law,  upon 
conviction,  as  was  justly  remarked  by  the  late  Chief  Justice  Spencer, 
in  Goodwin's  case.  Wheeler's  Criminal  Cases,  446-7.  The  princi- 
pal consideration  is,  whether  the  nature  of  the  crime  be  such  as  that 
a  recognizance  would  operate  to  secure  the  prisoner's  appearance.  If 
so,  it  is  proper  to  receive  bail  as  a  substitute  for  imprisonment. 
Where  the  punishment  is  directly,  or  in  effect  pecuniary  merely,  as 
by  fine  or  temporary  imprisonment  for  a  misdemeanor,  it  is  accord- 
ingly a  matter  of  course  to  receive  competent  bail,  proportioned  to 
-the  probable  amount  of  the  ultimate  penalty.  There  is  little  or  no 
difficulty  in  saying  what  the  amount  should  be;  and  it  may,  at  any 
rate,  be  made  perfectly  adequate  to  the  object.  But  when  the  pun- 
ishment is  either  capital,  or  imprisonment  may  follow  for  a  consider- 
able length  of  time,  in  the  state  prison,  at  hard  labor,  or  other  degrad- 
ing circumstances,  for  a  crime  involving  moral  turpitude,  these  are 
far  different  considerations;  and  the  law  proceeds  upon  this  differ- 
ence in  allowing  or  denying  bail.  If  capital,  bail  should  not  in  gen- 
eral be   allowed,  because   no   pecuniary   consideration   can   weigh 
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•against  life ;  and  where  guilt  is  clear,  and  a  rigorous  and  disgraceful 
imprisonment  may  follow  for  a  great  length  of  time,  the  presump- 
tion is  strong  that  the  accused  will  not  appear,  and  surrender  himself 
to  the  demands  of  justice,  to  avoid  a  mere  forfeiture  of  property. 
The  safest  course,  therefore,  in  cases  of  felony,  where  the  guilt  of  the 
criminal  is  clear,  is  to  deny  bail.  Hawkins,  (B.  2,  ch.  15,  s.  40,)  ex- 
presses himself  more  clearly  and  correctly  to  this  point  than  any 
other  author  upon  criminal  law.  He  lays  down  the  rule  in  terms, 
that  in  cases  of  felony,  bail  should  be  allowed  only  where  the  guilt 
or  innocence  of  the  prisoner  is  indifferent.  His  words  are,  "  For  bail 
is  only  proper  where  it  stands  indifferent,  whether  the  party  be  guilty 
or  innocent  of  the  accusation  against  him."  And  he  follows  this 
with  the  distinct  proposition,  that_ where  the  guilt  is  not  indifferent, 
in  general,  it  would  be  absurd  to  bail  him.  Several  of  the  authori- 
ties have  been  considered  by  the  chief  justice ;  and  others  will  be 
commented  upon  by  Mr.  Justice  Woodworth.  ■  I  shall  not,  therefore, 
go  over  them.  I  would  merely  observe,  that  I  have  found  no  case  at 
war  with  the  position  of  Hawkins.  Of  the  two  cases  from  Strange, 
Rex  V.  Dalton,  (2  Str.  911,)  and  Rex  v.  Magrath,  (id.  1242,)  relied 
upon  by  the  counsel  for  the  prisoner,  it  is  enough  to  say  that  there  is, 
in  the  report,  a  total  destitution  of  circumstances.  Sufficient  might, 
and  probably  did  appear  of  the  proof,  to  make  them  fit  cases  for  bail. 
It  is  perfectly  evident  to  me,  on  looking  into  those  cases,  and  the 
cases  upon  which  they  were  bottomed,  that  they  were  not  reported 
with  a  view  to  settle  the  weight  of  proof  which  would  warrant  let- 
ting the  prisoner  to  bail ;  but  rather  to  show  what,  kind  of  proof  is 
admissible  upon  the  return  of  the  habeas  corpus.  Rex  v.  Magrath, 
gives  the  authorities  upon  which  both  that  and  Rex  v.  Dalton  pro; 
ceeded.  These  were  Clifton's  case,  and  Lord  Mohun's  case.  1  Salk, 
104.  In  the  first,  bail  was  refused,  because  the  crime  was  thought 
to  be  murder;  although  the  inquisition  was  manslaughter.  The  only 
point  decided  in  Lord  Mohun's  case,  was,  that  the  court  would  look 
into  the  depositions,  upon  the  return  of  the  habeas  corpus,  to  see 
whether  they  warranted  the  finding  of  the  inquest ;  and  in  the  two 
cases  cited  from  Strange,  the  attention  of  the  reporter  seems  confined 
to  this  single  point.  He,  therefore,  very  naturally  omits  to  notice  th^ 
degree  of  the  proof.  His  object  was,  to  show  that.the  finding  of  the 
inquest  should  not  be  conclusive ;  though  this  would  be  otherwise,  if 
an  indictment  had  been  regularly  found  by  a  grand  jury;  that  the 
depositions  before  the  coroner,  being  in  writing,  and  taken  publicly, 
may  be  looked  into  with  propriety ;  whereas,  if  the  finding  had  been 
by  a  grand  jury,  who  had  pronounced  the  crime  to  be  murder,  this 
should  not  be  questioned,  upon  a  motion  for  bail ;  because  the  evi- 
dence before  the  grand  jury  is  taken  orally,  and  in  secret,  and  should 
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not  be  disclosed.  An  indictment,  found  by  them,  is  therefore  very 
properly  distinguished  from  the  finding  before  the  coroner.  The  in- 
dictment must  be  taken  as  conclusive  upon  the  degree  of  the  crime. 
The  opinion  of  the  chief  justice,  in  Rex  v.  Dalton,  wherein  he  says 
generally,  that  if  the  crime  amounted  to  manslaughter  merely,  bail 
might  be  received,  goes  beyond  the  point  intended  to  be  presented 
by  the  reporter ;  and  must  be  taken  in  reference  to  some  facts,  not 
mentioned  by  him,  because  he  did  not  think  them  material.  But  if 
otherwise;  if  the  chief  justice  intended  to  be  understood  as  laying 
down  the  rule  broadly,  and  in  the  abstract,  that  bail  should  be  allowed 
of  course  in  a  case  of  manslaughter,  his  opinion  is  opposed  to  re- 
peated authorities  of  more  modern  date.  From  these,  I  feel  fully 
warranted  in  saying  that  we  ought  not  to  bail  a  prisoner;  accused  of 
manslaughter,  unless  there  be  a  reasonable  doubt  of  his  guilt.  Set- 
fridge's  case  is  not  inconsistent  with  this  rule.  In  the  history  of  his 
trial,  some  of  the  circumstances  which  preceded  it  are  mentioned. 
Among  these,  his  actual  confinement  for  four  months  previous  to  the 
indictment  appears.  If  the  practice  in  the  State  of  Massachusetts 
was  to  bail  of  course  in  manslaughter,  he  would  never  have  been, 
committed  at  all;  or  would  have  been  immediately  let  out  on  bail. 
True,  he  was  finally  bailed  after  indictment;  but  the  particular  cir- 
cumstances which  warranted  this,  are  not  detailed  in  the  report.  I 
see  it  was  proved  ih  the  course  of  the  trial,  that  the  prisoner's  health 
was  very  feeble.  Indeed,  there  may  have  been  many  circumstances 
combined  with  this  consideration,  to  satisfy  the  attorney-general,  and 
the  court,  that  no  objection  could  be  made ;  and  what  is  material  in 
weighing  this  authority,  none  was  made  to  his  being  bailed. 

In  this  case,  upon  the  ex  parte  depositions,  which  we  have  exam- 
ined, I  do  not  think  there  is  any  rational  doubt  that  the  prisoner  is 
guilty  of  manslaughter.  It  is  true,  they  are  ex  parte ;  and,  for  that 
reason,  neither  the  depositions  nor  the  opinion  which  we  give,  can  or 
ought  to  influence  the  final  determination  upon  his  guilt  or  innocence; 
but  they  are  the  only  medium  through  which  we  can  look  at  the 
case ;  and  afford  the  only  lights  to  guide  our  discretion  in  granting  or 
refusing  bail.  We  speak  of  them  in  this  view.  Upon  the  evidence 
before  us,  on  which  alone  we  can  act,  I  think  the  prisoner  ought  not 
to  be  let  to  bail. 

WooDWORTH,  J.  Had  this  been  an  ordinary  case,  I  should  have 
contented  myself  with  the  simple  expression  of  an  opinion.  It  is, 
however,  important  not  only  to  the  individual,  whose  liberty  is  in- 
volved in  the  decision  we  are  to  make,  but  as  presenting  several 
grave  questions,  in  which  the  community  at  large  have  a  deep  in- 
terest. 
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These  questions  are,  1.  On  the  supposition  that  the  crime  of  man- 
slaughter has  been  committed,  can  the  prisoner  be  bailed  ?  2.  Does 
the  evidence  before  the  court  make  out  a  case  of  manslaughter  ? 

Upon  the  first  question,  the  power  of  this  court,  in  their  discretion, 
to  admit  persons  to  bail  in  all  cases  whatsoever,  was  admitted  upon 
the  argument;  and  is  abundantly  proved  by  authority.  1  Chit.  C.  L. 
98.  3  East,  163.  It  was  also  conceded,  and  the  same  authorities 
prove,  that  the  prisoher  cannot  claim  bail  as  a  matter  of  right.  The 
inquiry  followrs,  in  what  manner  is  the  discretion  of  the  court  to  be 
exercised  ?  To  say  that  bail  must  be  allowed  of  course,  where  it 
may  be  collected  from  the  evidence  that  a  felony  has  been  commit- 
ted, would  leave  no  room  for  discretion,  and  utterly  subvert  the  prin- 
ciple upon  which  the  right  to  bail  rests.  Accordingly,  the  rule  laid 
down  by  the  later  and  more  approved  authorities  is,  that  unless  it  be 
doubtful  whether  a  felony  has  been  committed  ;  and  if,  from  the  de- 
positions, the  court  can  collect  that  a  felony  has  been  committed, 
they  will  not  bail  the  prisoner.  1  Chit.  C.  L.  99.  3  East,  157.  2  T. 
R.  257.  The  court  look  at  the  depositions,  to  see  if  enough  is 
charged  to  justify  a  detainer  of  the  prisoner,  and  put  him  upon  his 
trial.  1  Chit.  C.  L.  113.  Hawk.  B.  2,  ch.  15,  s.  80,  says,  «  It  is  diffi- 
cult to  find  an  instance,  where  persons  notoriously  guilty  of  treason 
or  manslaughter,  by  their  own  confession,  or  otherwise,  have  been 
admitted  to  bail,  without  some  special  motive  to  induce  the  court  to 
grant  it."  And  he  cites  1  Roll.  268,  Raym.  381,  3  Bulstr.  113.  In 
Com.  Dig.  Bail,  (F.  3,)  it  is  said,  "  the  court  will  not  bail  in  treason, 
murder,  manslaughter,  &c.  unless  there  be  a  reasonable  cause;"  and 
many  cases  are  cited  in  support  of  the  position.  The  law  is  laid 
down  to  the  same  efiect  in  4  BI.  Com.  299;  and  in  The  King  v. 
Marks,  (3  East,  165,)  the  rule  is  advanced  in  these  cautious  and 
qualified  terms:  "The  court  will  bail,  whenever  there  is  any  doubt 
on  the  law,  or  the  fact  of  the  case." 

Indeed,  the  whole  current  of  authorities  in  the  English  books  sanc- 
tion this  doctrine;  and  it  cannot  be  overthrown  by  a  few  ancient 
cases,  where,  by  the  report,  it  seems  bail  was  allowed  in  manslaugh- 
ter, without  special  cause  shown.  As  to  the  cases  in  Coke's  Entries, 
354  to  356,  there  may,  as  was  observed  at  the  bar,  have  been  impor- 
tant circumstances  which  are  'not  disclosed ;  and  which  could  not 
properly  be  disclosed  by  the  record.  The  compiler  does  not  profess 
to  give  any  thing  more  than  the  mere  form  of  the  entry.  We  have 
a  right  to  presume  from  the  later  authorities,  that  a  proper  case  for 
bail  was  made  out.  Lisle's  case,  cited  for  the  prisoner  from  Kelynge, 
89,  is  stated  generally  to  be  a  case  of  manslaughter ;  but  the  degree 
of  proof  is  not  given ;  and  it  would  perhaps  be  sufficient  to  say,  as 
of  the  entry  in  Coke,  a  proper  case  should  be  presumed  to  have  been 


I-EADING  CRIMINAL  CASES.  577 

Bail — ^Power  to  Grant — What  Offences. 

made  out.  But  that  case  is  contrary  to  Dyer,  179,  pi.  42,  (2  Eliz.) 
The  words  of  the  case  in  Dyejf  are :  "  A  man  found  guilty  of  feloni- 
ous homicide,  before  judgment,  it  was  moved  whether  he  was  baila- 
ble, and  held  he  was  not ;  for  the  intendment  of  the  law  of  bail  is, 
that  it  stands,  indifferently  whether  he  be  guilty  or  not,  until  trial." 
As  to  the  cases  of  Rex  v.  Dalton,  (2  Str.  911,)  and  Rex  v.  Magrath, 
.(id.  1242,)  we  are  fortified  in  the  belief  that  there  was  probably  an 
omission  to  state  the  circumstances,  by  what  Mr.  Justice  Foster  says 
in  his  Crown  Law,  294,  of  another  case  as  reported  by  Strange.  He 
complains  that  Strange  was  over-studious  of  brevity ;  and  instances 
Rex  V.  Tranter,  (1  Str.  499,)  which,  from  the  facts  reported;  seems  to 
be  a  case  of  murder,  and  yet  was  held  manslaughter ;  but  by  a  re- 
port of  the  same  case  in  6  St.  Tr.  195,  it  appears  that  important  cir- 
cumstances were  omitted  by  Strange.  At  most,  these  cases  in 
Strange  are  solitary  ones,  and  cannot  stand  against  the  uniform  un- 
broken current  of  modern  authority.  The  rule  was  well  settled  be- 
fore it  came  under  consideration  in  GoodwirCs  case,  decided  by  the 
late  Chief  Justice  Spencer,  (1  "Wheeler's  Criminal  Cases,  446,)  a 
jiarist  eminently  deserving  the  encomium  bestowed  upon  him  by  the 
prisoner's  counsel.  He  found  himself  obliged  to  do  no  more  than 
apply  a  rule  which  was  well  settled.  He  adverted  to  the  cases  in 
Strange ;  but  was  not  governed  by  them ;  he  uses  nearly  the  same 
qualified  language,  which  I  have  cited  from  the  King  v.  Marks,  (3 
East,  165.)  If  it  be  doubtful  whether  the  prisoner  be  guilty,  or,  if  he 
may  be  innocent,  in  such^case,  as  he  understood  the  law,  he  was  en- 
'. titled  to  bail.  Undoubtedly,  the  true  rule  of  law  is  here  laid  down 
by  the  chief  justice  f  and  it  is  expressed  with  his  usual  precision  and 
perspicuity. 

The  case  of  Selfridge  was  cited  by  the  counsel  fo*  the  prisoner. 
If  that  case  had  been  discussed  and  decided  by  the  court  upon  the 
question  of  bail,  it  cannot  weigh  against  the  English  authorities  and 
our  own.  But  the  application  to  admit  him  to  bail  passed  without 
opposition.  The  attorney  and  solicitor-general  are  to  be  considered 
as  consenting  that  he  should  be  let  to  bail.  They  were  in  possession 
of  all  the  testimony ;  and  making  no  opposition  to  his  going  at  large 
upon  bail,  the  court  might,  from  this  circumstance  alone,  have  inferred 
probable  innocence.  If,  in  the  principal  case,  the  attorney-general 
had  arisen  in  his  place,  and  stated,  to  us  that  he  had  examined  the 
•testimony,  and  was  convinced  that  it  presented  a  question  of  so 
much  doubt  that  bail  would  be  proper,  we  should  hardly  have  deemed 
it  our  duty  to  inquire  further.  In  Selfridge' s  case,  the  event  proved 
the  propriety  of  the  course  which  was  taken.  Upon  the  trial,  the 
following  question  was  submitted  by  Judge  Parker  in  his  charge  to 
the  jury  :  "  Whether  the  accused  could  probably  have  saved  himself 
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from  death,  or  enormous  bodily  harm,  by  retreating  to  the  wall,  or 
throwing  himself  into  the  arms  of  friends  who  would  protect  him. 
This  is  the  real  stress  of  the'case."     The  prisoner  was  acquitted. 

The  nature  of  the  punishment  must  also  be  regarded,  in  deciding 
this  question ;  if  guilty,  the  prisoner  must  suffer  corporal  imprison- 
ment. When,  therefore,  the  circumstances  afford  strong  presumption 
of  guilt,  the  accused,  if  bailed,  would  probably  be  induced  to  flight, 
in  order  to  evade  the  punishment. 

Again  ;  it  was  argued  for  the  prisoner,  that  though  his  case  be  one 
of  clear  manslaughter,  yet  it  is  at  most  technically  so,  and  is,  in  truth, 
of  such  a  mitigated  character  as  to  admit  of  bail.  But  there  is  no 
authority  which  warrants  us,  upon  the  question  of  bail,  in  being 
guided  by  the  apparent  degree,  of  moral  guilt.  If  it  be  clear  that  the 
offence  has  been  committed,  the  prisoner  must  be  remanded.  The 
degree  of  criminality,  or  moral  delinquency,  to  be  gathered  from  the 
mitigating  circumstances  of  the  case,  can  be  considered  and 
weighed  by  that  tribunal  alone  which  is  to  fix  the  extent  of  the 
punishment. 

According  to  the  view  which  I  have  taken  of  the  case,  it  be- 
comes unnecessary  to  say  whether  the  depositions  make  out  the 
crime  of  murder ;  because  I  am  perfectly  well  satisfied  that  if  they 
showi  manslaughter,  beyond  all  reasonable  doubt,  we  ought  not  to 
bail. 

2.  Manslaughter  is  the  unlawful  killing  without  malice  express  or 
implied.  4  Bl.  Com.  191.  To  excuse  a  homicide,  the  person  killing 
must  have  no  other  probable  means  of  escaping  from  his  assailant. 
4  Bl.  Com.  181.  "  He  who  would  excuse  himself  upon  the  foot  of 
self-defence,  must  show  that,  before  a  mortal  stroke  given,  he  had 
declined  any  further  combat,  and  retreated  as  far  as  he  could  ;  and 
that  he  killed  his  adversary  through  mere  necessity."  Foster's  Cr.  L. 
277.  And  in  such  case,  "  it  mattereth  not  who  gave  the  first  blow." 
Id.  ]  Hale's  P.  C.  479.  «  The  fact  of  killing  being  proved,  the  neces- 
sity of  so  doing  mustbe  proved  by  the  prisoner,  unless  it  appears  by 
the  evidence  produced  against  him."  1  East's  C.  L.  224  ;  Foster's 
C.  L.  255.  "  If  one  seeing  two  fight,  takes  part  with  one  of  them, 
and  kills  the  other,  it  is  manslaughter." 

The  case  must  be  tested  by  these  principles;  The  tender  years  of 
the  prisoner  are  not  now  in  question.  He  is  admitted  to  be  above 
the  age  of  discretion,  after  which  he  is  legally  capable  of  crime ;  his 
youth  can  weigh  nothing  except  in  estimating  the  measure  of  his 
punishment.  We  are  under  the  necessity  of  looking  into  the  testi- 
mony, and  of  making  such  remarks  as  are  due  to  the  case,  upon  the 
facts  as  they  are  novy  presented.  If  the  conclusions  which  we  ex- 
press prove  finally  prejudicial  to  the  prisoner,  such  a  consequence  is 
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to  be  deprecated,  but  it  arises  from  his  own  act  in  making  the  pres- 
ent application. 

What,  then,  is  the  case  before  us?  I  will  merely  glance  at  it,  so  far 
as  may  be  necessary  to  justify  the  opinion  we  have  formed.  There 
is  no  reason  to  conclude  that  the  deceased  commenced  the  combat. 
He  acted  on  the  defensive,  after  Gleason  approached  him  with  the 
boys  from  the  academy.'  A  conflict  then  ensued  between  the  de- 
ceased and  these  boys ;  which  was,  for  a  while,  conducted  by  the 
former  without  the  use  of  any  weapon.  His  stick  was  laid  aside; 
sometime  after  which,  he  obtained  a  piece  of  board,  with  which  he 
defended  himself.  While  thus  employed,  the  prisoner  voluntarily, 
and  unnecessarily,  engaged  in  the  affray,  joining  the  combatants  in 
hostility  to  the  deceased;  and,  indeed^  must  be  considered  as  making 
the  first  assault.  If  not,  how  came  he  engaged  ?  It  is  true  that  the 
deceased  struck  him  with  the  piece  of  bojard ;  but  there  is  no  evidence 
that  his  life  was  in  danger,  or  that  great  bodily  harm  was  likely  to 
ensue,  either  from  the  blow,  or  the  instrument  made  use  of.  It  does 
not  appear  that  the  prisoner  retreated,  and  was  pursued  by  the  de- 
ceased ;  or  that  the  deceased  struck  the  prisoner  more  than  once.  It 
does  not  appear  that  the  weapon  would  probably  produce  death,  nor, 
by  the  effect  produced,  that  great  bodily  harm  was  experienced  by  the 
prisoner. 

On  the  law  and  the  facts  before  us,  therefore,  I  concur  in  the  opin- 
ion that  the  application  to  let  the  prisoner  to  bail  must  be  denied  ; 
and  this  on  the  ground  that  the  depositions  present  a  case  of  man- 
slaughter, at  least,  clearly  made  out. 

RULE. 

Supreme  Court,  in  the  Matter  of  .Charles  Tayloe. 

Charles  Tayloe  being  brought  into  court,  in  custody  of  the  keeper 
of  the  gaol  of  the  county  of  Columbia,  by  virtue  of  a  writ  of  habeas 
corpus,  it  is  ordered,  that  the  said  writ,  and  the  return  made  thereto, 
be  filed;  and  upon  reading  the  several  depositions  taken  before 
Lucas  Hoes  and  Barent  Hoes,  justices  of  the  peace  in  and  for  the 
said  county  of  Columbia,and  their  warrant  of  commitment  there- 
upon ;  and  also  the  depositions  taken  before  Samu.el  Clary,  a  coroner 
in  and  for  said  county,  upon  an  infjuest  taken  upon  the  body  of  one 
Eber  L.  Crandall ;  and  the  inquisition  found  by  the  jury,  and  upon 
hearing  counsel  as  well  for  the  people  as  the  prisoner,  it  is  ordered, 
that  the  said, Charles  Tayloe  be  discharged  from  hig  imprisonment 
by  virtue  of  the  warrants  in  said  return  mentioned  ;  and  that  he,  the 
said  Charles  Tayloe,  be  re-committed  to  the  said  keeper  of  the  gaol 
of  the  county  pf  Columbia  aforesaid,  for  unlawfully,  wickedly  ^nd 
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feloniously  stabbing  and  killing  the  said  Eber  L.  Crandall,  on  or 
about  the  nineteenth  day  of  October  last  past,  at  Kinderhook,  in  the 
said  county  of  Columbia,  to  be,  by  the  said  keeper,  kept  in  safe  cus- 
tody, without  bail  or  mainprize,  until  he  shall  be  thence  discharged 
by  due  course  of  law. 


Ex  parte  Baronnet  and  others.' 

November  3,  1852. 

Criminal  Law^Baih^Cha/rge  of  Murder. 

Where  a  person  has  been  committed  upon  a  charge  of  wilful  murder,  found  by  a  coroner's 
jury,  upon  evidence  sufficient  to  support  the  finding,  this  court  will  not  admit  him  to 
bail,  especially  where  the  accused  has  made  a  statement  admitting  his  participation  in  the 
affair  out  of  which  the  charge  of  murder  arises. 

This  was  a  motion  for  a  writ  of  habeas  corpus  for  the  purpose  of 
admitting  to  bail  Etienne  Baronnet  and  EdmondAUain,  who  had 
been  committed  for  trial  on  a  charge  of  wilful  murder,  and  for  a  writ 
of  certiorari  to  bring  up  the  depositions  taken  before  the  magistrates 
and  coroner  of  Surrey  on  their  committal. 

It  appeared  by  the  affidavits  that  the  prisoners  were  natives  of 
France,  who  had  beeif  exiled  from  thence  in  consequence  of  political 
offences,  and  who  had  resided  in  England  since  the  beginning  of  the 
present  year.  The  present  charge  arose  out  of  a  duel  which  recently 
took  place,  near  Egham,  between  two  Frenchmen,  and  which  ended 
in  the  death  of  one  of  them,  M.  Gourmet.  The  depositions  (a  copy  of 
which  was  verified  by  affidavit)  stated  the  following  facts :  On  the 
19th  of  October,  about  half-past  12  o'clock,  a  laborer,  named  Herbert, 
heard  several  persons  talking  very  loud  in  a  meadow  near  the  road 
between  Egham  and  Windsor,  and  shortly  afterwards  heard  the  re- 
port of  a  pistol,  and  then  a  man  hallooing  as  if  for  assistance,  and 
another  answering  in  the  same  language.  He  then  saw  a  person 
(whom  he  could  not  identify)  run  under  the  he'dge  and  across  the 
field  into  the  road;  where  he  met  a  surgeon,  Mr.  Hayward,  and 
brought  him  back  to  the  gate  where  the  witness  was.  Mr.  Hayward 
and  Herbert  went  across  the  meadow,  and  there  found  the  deceased 
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lying  on  his  back,  and  tlie  prisoner  Allain  kneeling  beside  him.     Mr. 
Hayward  identified  the  person  who  met  him  in  the  road  as  the  pris- 
oner Baronnet,  who  said  that  his  friend  had  been  wounded  by  a 
pistol,  and  asked  him  to  accompany  him  to  the  spot,  which  he  ac- 
cordingly did.     He  also  spoke  to  Allain  as  being  the  person  whom 
he  saw  assisting  the  deceased.     Five  minutes  before  he  had  met 
Baronnet  he  saw  three  foreigners  come  out  of  a  gate  communicating 
with  the  place  where  he  found  the  deceased,  and  go  along  the  road. 
One  of  these  asked   him  the  way  to  Windsor.      He  believed,  but 
would  not  swear,  that  two  of  these  were  Eugene  Phillippe  Mornet 
and  Antoine  Barth^lemy.     The  police  constable  who  to#k  the  pris- 
oners into  custody  found  upon  Allain  a  powder-flask,  some  bullets 
and  copper  caps,  and  the  half  of  a  return  ticket,  dated  the  19th  of 
October,  from  the  Waterloo  station  to  Windsor,  and  a  similar  rail- 
way ticket  in  the  pocket  of  the  deceased.     In  consequence  of  infor- 
mation given  by,  Mr.  Hayward,  it  was  ascertained  that  three  foreign- 
ers, who  afterwards  proved  to  be  Baronnet,  Mornet,  and  Barthi^lemy, 
had  left  Windsor  for  London  by  the  25  nlinutes  past  two  o'clock 
train.     The  electric  telegraph  was  used  to  convey  a  description  of 
them  to  London,  (the  principal  points  being  that  their  trowsers  and 
boots  were  muddy,  as  if  they  had  been  walking  in  the  wet  and  after- 
wards in  the  dust,)  and  the  prisoner  Baronnet  and  MM.  Mornet  and 
Barth^lemy  were  detained  as  they  got  out  of  the  train  at  London. 
Under  Mornet's  cloak  were  found  two  swords  rolled  up.     It  further 
appteared  that  the  deceased  died  from  a  wound  caused  by  a  bullet. 
A  witness  also  deposed  to  having  seen  six  foreigners  (four  of  whom 
were  Baronnet,  Allain,  Mornet,  and  Barthelemy)  go  over  into  a  field 
near  the  road  at  about. a  quarter  pa;st  twelve  on-the  morning  in  ques- 
tion.    It  also  appeared  that  on  the  evening  of  the  18th  of  October, 
Allain  had  hired  from  a  shooting  gallery  a  pair  of  pistols,  which  were 
sealed  up  and  delivered  to  another  foreigner.     When  the  prisoners 
were  before  the  magistrates,  and  after  they  had  been  cautioned  mthe 
terms  of  the  act  of  parliament,  a  written  declaration  by  Baronnet 
and  Allain  was  put  in,  which  contained  the  following  admission  of 
their  part  in  the  affair  : — 

«  Quelles  que  soient  pour  moi  les  consequences  de  la  sev^rit^  de  la 
loi  Anglaise  sur  le  duel,  et  que  j'ignorais,  je  declare  que  j'ai  et^  le  19e 
de  la  mois  le  t^moin  de  M.  Gourmet  Baronnet. 

«  J'adh^re  a  cette  declaration  ;  elle  est  conform^e  a  mes  sentimens. 

E.  Allain." 

The  affidavits  of  the  prisoners  stated  that  the  duel  was  conducted 
49* 
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in  the  fairest  manner,  and  that  they  were  ignorant  that,  acoording  to 
the  law  of  England,  it  was  any  offence  to  be  second  in  a  duel,  which 
they  believed  it  is  not  according  to  the  laws  of  France  ;  and  they 
pledged  themselves,  if  admitted  to  bail,  not  to  quit  England,  but  to  sur- 
render themselves,  and  take  their  trial  for  the  offence  for  which  they 
were  committed. 

Chambers,  in  support  of  the  motion.  This  is  a  very  important 
question,  and  one  which  has  never  yet  been  directly  decided, 
whether,  uopn  proper  grounds  being  shown,  parties  committed  under 
these  circumstances,  will  not  be  admitted  to  bail. 

[Lord  Campbell,  C.  J.  This  is  the  first  time  the  court  has  ever 
been  called  upon  to  admit  to  bail,  upon  a  charge  of  wilful  murder.] 

It  is  contended  that  the  court  will  not  act  on  a  different  principle' 
in  admitting  to  bail,  whether  the  offence  be  of  the  highest  or  lowest 
degree.  The  rule  is,  that  unless  there  appears  to  be  a  probability 
that  justice  will  be  defeated,  a  person  ought  not  to  be  deprived  of  his 
liberty.  In  The  Queen  v.  Scaife,  9  Dowl.  P.  C.  553 ;  s.  c.  10  Law  J. 
Rep.  (n.  s.)  M.  C.  144,  Coleridge,  J.,  says :  "  I  conceive  that  the  princi- 
ple on  which  parties  are  committed  to  prison  by  magistrates  previous 
to  trial  is  for  the  purpose  of  ensuring  the  certainty  of  their  appearing 
to  take  their  trial.  It  seems  to  me  that  the  same  principle  is  to  be 
adopted  on  an  application  for  bailing  a  person  committed  to  take  his 
trial,  and  it  is  not  a  question  as  to  the  guilt  or  innocence  of  the  pris- 
oner. It  is  on  that  account  alone  that  it  becomes  necessary  to  see 
whether  the  offence  is  serious,  whether  the  evidence  is  strong,  and 
whether  the  punishment  for  the  offence  is  heavy."  In  the  recent  case 
of  the  Six  Mile  Bridge  affair  in  Ireland,  parties  were  admitted  to  bail 
where  they  were  charged  by  the  coroner's  inquisition  with  wilful 
murder. 

[Lord  Campbell,  C.  J.  There  was  there  no  admission  of  their 
guilt,  as  here.] 

That  is  immaterial  if  the  only  reason  for  imprisoning  before  trial  is 
to  secure  the  party's  appearance  at  the  trial. 

[Lord  Campbell,  C.  J.  Must  we  not  look  to  the  punishment 
awarded  by  law  for  this  offence  ?  ] 

Not  if  the  court  is  satisfied  that  the  due  course  of  justice  will  be 
secured.  These  gentlemen  are  exiled  from  their  country,  and  cannot 
therefore  quit  England  without  the  certainty  of  being  punished  if 
they  go  to  France.  Moreover,  in  the  case  of  foreigners,  ignorant  of 
the  difference  between  our  laws  and  their  own  in  regard  to  duels,  it 
may  be  presumed  that  a  more  lenient  and  humane  administration 
of  the  law  would  be  adopted  in  the  event  of  a  conviction.  There  is 
a  case  to  be  found  in  the  Annual  Register  for  1782,  under  the  dates 
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of  the  26.th  of  June  and  the  6th  of  July,  where  a  Rev.  Mr.  Allen  was 
apprehended  and  committed  to  Tothill  Fields  Bridewell  on  a  charge 
of  murder  of  Mr.  Dulany,  arising  out  of  a  duel,  but  who  appears 
afterwards  to  have  surrendered  and  taken  his  trial.  It  is  quiie  evi- 
dent, therefore,  that  he  must  have  been  bailed  in  the  interval.  In  Lord 
Cardigan's  case,  also,  h&was  admitted  to  bail,  and  in  this  respect 
there  is  no  greater  privilege  for  a  peer  of  the  realm  than  for  the  mean- 
est subject. 

Lord  Campbell,  C.  J.  I  am  clearly  of  opinion  that  no  ground 
is  laid  to  justify  us  in  interfering  by  bailing  these  prisoners.  For  ob- 
vious reasons  I. shall  say  as  little  as  possible,  but  I  consider  it  my 
duty,  after  what  has  fallen  from  the  learned  counsel,  to  make  a  few 
observations.  These  prisoners  are  placed  in  the  same  situation,  and 
will  have  the  same  justice  as  if  they  were  native-born  subjects,  and 
were  in  the  highest  station.  I  am  firmly  convinced  that  if  any  per- 
son, whatever  his  station  might  be,  were  charged  by  a  coroner's 
jury  with  wilful  murder  in  a  duel,  and  had  confessed  that  he  was  an 
accessary  to  that  duel,  it  would  be  in  Vain  to  apply  to  have  him  ad- 
mitted to  bail.  We  are  to  look,  as  stated  most  forcibly  by  my  brother 
Coleridge,  in  the  case  referred  to,  to  the  seriousness  of  the  charge, 
the  nature  of  the  evidence  in  support  of  it,  and  the  severity  of  the 
punishment  awarded  by  law  for  the  offence.  It  cannot  be  supposed 
that  the  court  will  try  by  a  preliminary  application  on  affidavits 
whether  the  duel  was  fair  or  not.  It  would  lead  to  most  inconvenient 
consequences  if  this  were  to  be  done,  and  in  many  instances  it  might 
prejudice  the  party  accused;  therefore,  we  can  only  look  to  the  fact 
of  this  being  a  capital  charge,  and  that  there  is  a  confession  of  these 
parties.  Can  it  be  said,  that  if  this  confession  were  given  in  evidence 
the  jury  would  not,  in  all  probability,  arrive  at  a  verdict  of  guilty  ? 
Although  I  trust  that  the  extreme  sentence  of  death  may  be  avoided, 
it  must  necessarily  be  pronounced  by  the  presiding  judge.  Sitting 
here,  we  cannot  inquire  whether  there  are  circumstances  of  mitiga- 
tion, as  if  we  were  advising  the  crown  after  the  verdict  had  been 
given ;  that  would  be  a  departure  from  our  duty,  and  no  authority 
has  been  cited  for  such  an  application  as  the  present.  The  case  in 
the  Annual  Register  is  much  too  loose  for  us  to  act  upon.  We  do 
not  know  whether  the  party  there  was  actually  bailed  or  by  whom 
he  was  bailed.  It  may  have  been  by  a  magistrate  who  exceeded  his 
duty  in  so  doing-.  As  to  the  Six  Mile  Bridge  case,  that  has  no  re- 
semblance to  the  present  question.  There,  according  to  all  the  evi- 
dence, the  verdict  was  without  any  pretence  for  the  finding,  and  the 
parties  committed,  instead  of  admitting  their  guilt,  strongly  protested 
against  that  conclusion,  and  showed  that  they  had  only  acted  in  self- 
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defence.  I  am,  therefore,  of  opinion  that  these  gentlemen  must  re- 
main in  custody.  Although  they  are  foreigners  who  have  sought 
refuge  in  this  country^  they  must  obey  its  laws  just  as  much  as  if 
they  were  subjects  of  the  realm.  They  will  have  a  fair  trial,  and  will 
be  entitled  to  a  jury  de  medietate  linguce.  I  can  only  wish  them  a 
good  deliverance.  But  if  they  are  found  guilty,  they  must  throw 
themselves  upon  the  mercy  of  the  crown,  with  whom  alone  it  rests  to 
prevent  sentence  being  carried  out. 

CoLEEiDGBj  J.  I  am  entirely  of  the  same  opinion,  because  I  think 
that  if  we  granted  this  application,  and  the  same  argument  as  has 
been  urged  before  us  to-day  were  used  when  the  prisoners  were 
brought  up,  we  should  be  bound  to  remand  'them.  It  is  not  neces- 
sary to  say  much  in  addition  to  what  has  already  fallen  from  Lord 
Campbell,  except  as  to  the  case  of  The  Queen  v.  Scaife,  which  has 
been  relied  upon.  I  still  adhere  substantially  to  what  I  am  there  re- 
ported to  have  said.  A  party  is  committed  for  trial  because  there  is 
a  probability  that  he  would  otherwise  not  appear,  and  not  because  he 
is  presumed  to  be  guilty  of  the  offence  charged  against  him.  This 
court  has  an  unlimited  power  of  admitting  to  bail,  and  since  the  5 
&  6  Will.  IV.  c.  33,  s.  3,  even  magistrates  may  admit  to  bail  after  par- 
ties have  confessed  the  offence  with  which  they  are  charged.  After 
that  enactment,  therefore,  it  cannot  be  said  that  guilt  confessed  is  of 
itself  a  ground  for  refusing  bail ;  and  the  statute  also  shows  that  it 
is  not  on  the  ground  of  a  presumption  of  guilt  alone  that  a  party  is 
committed  for  trial.  In  the  words  of  the  statute,  it  is  to  prevent  the 
due  course  of  trial  being  interfered  with.  But  the  quality  and  cir- 
cumstances of  the  charge  must  be  some  element  in  deciding  whether 
it  is  to  be  fairly  presumed  that  the  party  accused  will  appear  to  take 
his  trial.  Accordingly,  the  three  elements  which  I  mentioned  in  the 
case  referred  to,  the  seriousness  of  the  offence,  the  strength  of  the 
evidence,  and  the  weight  of  the  punishment,  are  those  generally  taken 
into  consideration  in  deciding  whether  there  is  such  a  presumption 
or  not.  Here  we  have  a  charge  of  wilful  murder,  a  confession  of 
the  prisoners,  and  the  fact  of  its  being  a  capital  offence.  Under 
these  circumstances,  the  presumption  has  always  been  that  no  amount 
of  bail  will  secure  the  due  course  of  justice;  and,  except  under  very 
special  circumstances,  the  court  do  not  admit  to  bail.  It  is  said  that, 
because  these  parties  are  foreigners,  there  is  a  probability  of  the 
sentence  of  death  not  being  carried  into  effect  in  case  of  a  convic- 
tion, and  we  are  called  on  to  act  differently  upon  that  ground.  I 
quite  agree  with  what  has  been  said  by  Lord  Campbell,  that  a  for- 
eigner who  claims  the  benefit  of  a  shelter  in  this  country  must  stand 
precisely  on  the  same  footing  as  a  native  in  respect  of  a  breach  of 
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the  law,  and  if  we  allowed  this  as  a  ground  for  admitting  to  bail, "we 
should  be  bound  to  take  into  consideration  equally  in  the  case  of  • 
a  native  subject,  who  alleges  his  innocence.     It  would  be  quite  im- 
proper for  us  to  enter  into  any  suph  speculations.     We  can  only  look 
to  the  punishment  awarded  by  law  for  the  offence. 

WiGHTMAN,  J.,  concurred. 

Erle,  J.  I  think  that  it  is  the  duty  of  the  court  to  refuse  this 
application,  The  principle  has  been  fully  laid  down  already,  that 
where  a  crime  is  of  the  highest  magnitude,  the  evidence  in  support 
of  the  charge  strong,  and  the  punishment  the  highest  known  to  the 
law,  the  court  will  not  interfere  to  admit  to  bail.  Where  either  of 
these  ingredients  is  wanting,  the  court  has  a  discretion  which  it  will 
exercise.  As  to  any  exception  being  made  in  the  case  of  a  foreigner, 
it  is  most  necessary  that  the  administration  of  the  penal  law  should 
be  uniform,  and  it  wotild  be  most  inconvenient  to  allow  any  such 

exception  to  prevail. 

Application  refused. 

Ex  parte  Barth^lemy  and  another. 

On  a  subsequent  day,  (November  23,)  Huddleston  made  a  similar 
application  on  behalf  of  the  two  other  prisoners,  Eugene  Philippe 
Mornet,  and  Antoine  Barthclemy.  There  is  a  distinction  between 
this  application  and  that  already  disposed  of,  as  there  has  been  no 
statement  made  by  these  parties  admitting  their  participation  m  the 
duel.  This  difference  is  observed  by  Lord  Coke,  4  Inst.  178 :  "A  man 
arrested  or  imprisoned,  (and  bailable,)  for  felony  shall  be  bailed  before 
it  appeareth  whether  he  be  guilty  or  no.  But  If  a  man  be  convicted 
by  verdict  or  confession,  &c.,  he  is  not  bailable,  because  it  appeareth 
that  he  is  guilty.  So,  if  upon  examination,  a  man  confesseth  a  fel- 
ony, if  the  mittimus  be  for  felony  confessed,  he  cannot  be  bailed. 
The  King  v.  Gary,  3  Bulst.  206. 

[Lord  Campbell,  C.  J.     Do  these  prisoners  make  any  affidavit 

denying  their  guilt?]  „ 

That  is  not  necessary,  as  the  court  would  not  try  on  affidavit  the 
question  of  their  guilt  or  innocence.  Even  where  there  is  evidence 
to  support  the  charge,  the  practice  has  been  to  admit  to  bail,  if  the 
court  can  see  that  the  accused  parties  will  take  their  trial  at  the  pro- 
per time.  The  mere  fact  of  this  being  a  capital  charge  is  not  sutti- 
cient  to  prevent  the  application  being  granted.  In  the  case  of  CoL 
Fawcett's  duel,  in  1843,  Mr.  Gulliver,  who  was  committed  by  the 
coroner  for  murder,  was  bailed  by  Coleridge,  J.,  and  he  was  after- 
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wards  tried  and  acquitted,  and  admitted  as  a  witness  against  Lieiit. 
Cuddy,  who  was  also  acquitted.  Lord  Ca/rdiga/ris  case,  1840,  is 
another  instance.  He  was  charged  with  shooting  at  Capt.  Tuckett 
with  intent  to  murder,  and  had  admitted  that  he  had  fought  a  duel 
and  hit  his  man.  A  bill  having  been  found  against  him  at  the  Cen- 
tral Criminal  Court,  Bosanquet,  J.,  on  an  application,  enlarged  the 
recognizances  until  the  trial.  Egerton  v.  Morgan,  1  Bulst.  69,  is  a 
very  strong  case ;  there  was  an  appeal  of  murder  as  well  as  an  in- 
dictment for  murder,  and  an  application  being  made  by  the  prisoner 
to  be  bailed  "  the  court  made  answer  untb  him,  that  they  would  be 
advised  further  of  this,  and  so  caused  precedents  to  be  searched  in 
such  a  case,  and  if  there  be  any  such  former  precedents  to  be  found, 
then  he  should  be  bailed.  Waterhouse,  clerk  of  the  crown  and  offi- 
cer of  the  court,  informed  the  court  that  they  had  made  search  for 
precedents,  and  that  they  had  found  some  precedents  directly  in  point, 
that  in  such  a  case  a  prisoner  might  be  bailed.  The  court  answered, 
that  they  would  see  and  peruse  the  same  precedents,  for  now  the 
prisoner  stands  arraigned  and  indicted  of  murder."  Afterwards  the 
court  was  again  moved  to  bail  him,  and  "  by  the  opinion  of  the 
whole  court,  Morgan,  the  prisoner,  is  here  well  bailable ;  and  the  court 
did  all  agree  to  bail  him." 

[Lord  Campbell,  C.  J.  I  do  not  know  that  it  has  been  ever 
doubted  that  the  court  has  power  to  bail  on  a  charge  of  murder.] 

It  was  intimated  on  the  former  occasion,  that  no  instance  could  be 
cited  where  a  party  had  been  admitted  to  bail  after  a  fatal  ddfel. 
These  precedents  show  that  it  has  been  done.  Then,  as  to  the  evi- 
dence on  the  depositions.  [He  referred  to  the  evidence  as  stated 
above.]  There  is  no  such  case  here  made  out  against  these  parties 
as  will  induce  the  court  to  refuse  bail.  Regina  v.  Chapman,  5  Car. 
&  P.  558,  was  also  cited. 

[Lord  Campbell,  C.  J.  We  are  not  bound  to  refuse  the  applica- 
tion because  we  refused  the  former  one.  We  will  look  at  the  depo- 
sitions.] 

Cur.  adv.  vult. 

On  the  following  morning 

Lord  Campbell,  C.  J.,  said :  We  have  looked  at  the  depositions 
both  before  the  magistrates  and  the  coroner,  and  are  of  opinion  that 
we  should  not  be  justified  in  yielding  to  the  application.  It  appears 
that  there  is  an  inquisition  good  on  the  face  of  it,  finding  that  these 
prisoners  are  guilty  of  wilful  murder.  Looking  to  the  depositions, 
the  charge  appears  "to  have  originated  out  of  a  duel,  and  we  think 
that  there  is  evidence  to  support  the  finding  of  the  coroner's  jury. 
We  give  no  opinion  whether  the  evidence  is  conclusive  or  not, — as 
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in  the  former  case  we  say,  God  send  them  a  good  deliverance.  But 
these  persons  are  in  the  same  situation  as  those  against  whom  a 
grand  jury  has  found  a  true  bill  for  wilful  murder,  and  in  that  case 
it  is  quite  plain  we  ought  not  to  admit  to  bail.  Whether  we  should 
interfere  where  there  is  no  evidence,  to  warrant  the  finding  of  the 
grand  jury,  we  need  not  now  determine,  because  here  there  was  evi- 
dence, and  we  cannot  say  that  the  finding  was  wrong.  Therefore, 
it  would  be  contrary  to  all  the  principles  on  which  this  court  has 
uniformly  acted,  if  we  were  to  grant  a  habeas  corpus.  It  would  be 
calling  upon  us  to  make  a  distinction  between  murder  arising  out  of 
a  duel,  and  out  of  any  other  transaction,  which  would  be  most  inex- 
pedient. The  time  was  when  the  public  feeling  ran  counter  to  the 
law  of  the  land  in  this  respect.  But  now  it  happily  corresponds 
with  it,  and  I  trust  that  the  day  is  not  far  distant  when  the  practice 
will  be  entirely  at  an  end. 

Application  refused. 


There  is  no  doubt  but  that  at  the  an- 
cient common  law  all  offences,  including 
treason,  murder,  and  other  capital  felonies, 
were  bailable   at  the   discretion    of  the 
court.    Indeed,  the  power  to  try,  acquit, 
and  finally  discharge  a  prisoner  seems  to 
imply,  as  necessarily  incident  thereto,  a 
power  in  the  same  court  to  admit  to  bail 
or  temporarily  discharge  a  person  accused 
of  any  crime.     The  authority  to  set  free 
unconditionally  must  include  the  right  to 
do  so  with  a  promise  of  return.    Whatever 
the  origin  of  the  power,  it  is  clearly  sus- 
tained by  the  authorities  on  this  subject. 
See  i  Black.  Com.  298,  299  ;  2  Hale,  P. 
C.  129;  1  Chitty,  Grim.  Law,  93;  Bar- 
ney's case,  5   ModeTU,   323  ;  Egerton  v. 
Morgan,  1  Bnlstrode,  69  ;  Rex  v.  Marks, 
3  East,  157,  (1806.)     And  in  this  country 
in  the  absence  of  any  constitutional  or 
statutory  provision  limiting  the  common- 
law  right,  the  power  to  admit  to  bail  in 
capital  cases  has  been  frequently  acted 
upon,   or    directly   recognized.      See    1 
Burr's  Trial,  306,  312;  The  United  States 
V.  Hamilton,  3  Dallas,  18,  (1V95);    The 
State   V.    RockafeUow,   1    Halsted,    332, 
(1796) ;  The  State  v.  Hill,  1  Constitutional 
Court  R.  242,  (1812) ;  The  State  v.  Wicks, 
K.  M.  Charlton,  139,(1822);  The  State 
V.    Abbott,  Id.    244 ;    Commonwealth    v. 
Semmes,  11  Leigh,  665,  (1841) ;  The  Peo- 


ple V.  Smith,  1  California   R.  9,  (1850)  ; 
The  People  v.  Van  Home,  8  Barbour,  158, 
(1850,)  an  elaborate  case  on  this  subject. 
The  People  v.  Hyler,  2  Parker,' C.  C.  570, 
(1855.)     Although  by  all  these  authori- 
ties, murder  was  a  bailable  offence  at  the 
early  common  law,  some  elementary  writ- 
ers on  criminal  law  have  declared  that  this 
crime  was  afterwards  excepted  by  statute. 
Thus  Blackstone  says,  (4  Black.   Comm. 
298,)  "By  the  anaient  common  law,  before 
and  since  the  conquest,  all  felonies  were 
bailable,  till  murder  was  excepted  by  stat- 
ute."    Chitty,  in  1  Criminal  Law,  93,  uses 
similar  language.     And  see  2  Com.  Dig. 
Bail,  F.  1.     Coke's  2d  Inst.  186.    But  this 
remark  may  be  intended  to  apply  only  to 
the  power  of  magistrates  to  admit  to  bail ; 
which  doubtless  was  not  as  extensive  as 
that  of  the  Court  of  King's  Bench.    In- 
deed, the  power  of  the  latter  court  to  admit 
to  bail  in  such  cases  is  said  by  Lord  Camp- 
bell in  Barthfelemy's  case,  16  Eng.  Law 
and  Eq.  K.  367,  ante,  586,  never  to  have 
been  doubted.    And  unless  such  a  power 
was  well  known  and  recognized  in  Eng- 
land, we  should  not  probably  have  heard 
of  the  application  in  the  case  of  the  duels, 
before  mentioned.     See  also  2  Gabbett'a 
Crim.  Law,  173.     Although  the  power 
clearly  exists  in  England  at  the  present 
day,  even  after  conviction,  it  is  seldom  ex- 
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eroised.  Bail  is  not  usually  granted  there, 
after  the  grand  jury  have  returned  a  bill 
of  indictment  charging  the  crime  of  mur- 
der. •  Regina  v.  Chapman,  8  Garrington 
&  Payne,  558,  (1838);  Regina  v.  Out- 
tredge,  9  Id.  228,  (1840.)  It  has  been 
done,  however,  where  the  prisoner  was  in 
such  ill  health,  that  his  life  would  be  in 
danger  from  continued  close  confinement. 
Lord  Aylesbury's  case,  1  Salkeld,  103. 
And  the  same  reason  has  frequently  been 
deemed  sufficient  in  this  country.  The 
United  States  v.  Jones,  3  Wstshington,  C. 
C.  224,  (1813)  ;  Commonwealth  v.  Semmes, 
11  Leigh,  605,  (1841);  Commonwealth 
V.  Archer,  6  Grattan,  705,  (1849.)  But 
mere  ill  health,  when  of  a  constitutional 
nature,  not  endangering  life,  or  if  pro- 
duced by  the  act  of  the  accused  himself, 
has, been  declared  not  sufficient  cause  to 
admit  to  bail,  in  cases  of  felony.  Rex  v. 
Wyndham,  1  Strange,  4 ;  Kirk's  case,  5 
Modern,  454. 

In  this  country  the  constitution  of  many 
States  provides  that  "  all  prisoners  are 
bailable  by  sufficient  sureties,  unless  for 
capital  offences,  where  the  proof  is  evi- 
dent or  the  presumption  great."  And 
this  question  is  to  be  determined  by  the 
court  who  have  power  to  admit  to  bail. 
The  prisoner  has  a  right  to  bail  if  the 
offence  is  not  capital,  owif  capital,  and  the 
evidence  is  not  sufficient  to  create  a  great 
presumption  against  him.  Allery  v.  The 
Commonwealth,  8  B.  Monroe,  5,  (1847)  ; 
Wray,  exparte,  30 Mississippi,  673,  (1856.) 
Under  this  provision  it  has  been  declared 
that  if  on  application  for  bail  the  evidence 
against  the  prisoner  be  of  so  weak  a  char- 
acter that  it  would  not  on  his  trial  sustain 
a  verdict  of  guilty,  it  is  a  clear  case  when 
lie  ouwht  to  be  admitted  to  bail,  even  after 
indictment  found.  The  State  v.  Summons, 
19  Ohio,  139,  (1850.)  In  those  States 
where  no  such  provision  exists,  the  appli- 
cation for  bail,  certainly  in  cases  of  felony, 
is  addressed  to  the  discretion  of  the  court, 
who  have  the  power  to  bail  in  all  offences, 
as  incident  to  the  power  to  hear  and  de- 
termine the  offence  charged.  This  power 
is  to  be  governed,  however,  by  the  circum- 
stances of  each  case,  and  the  rules  of  law 
appUcable  thereto.    It  may  be  exercised 


after  indictment,  as  well  as  before ;  the 
indictment  not  being  conclusive  evidence 
of  guilt.  The  People  v.  Van  Horrte,  8 
Barbour, ,  164,  (1850)  ;  Commonwealth 
Y.  Rutherford,  5  Randolph,  646j  (1826.) 
It  may  also  be  exercised,  upon  a  sufe- 
ciently  important  case,  even  after  convic- 
tion. See  Davis  v.  The  State,  6  Howard, 
(Miss.)  402,  (1842.)  In  The  State  v.  Con- 
ner, 2  Bay,  34,  (1796,)  it  seems  to  have 
been  thought  that  after  conviction,  courts 
had  no  power  to  bail  except  in  minor 
offences.  In  those  States  where  the 
constitution  so  provides,  this  clause  is 
sometimes  understood  to  take  away  the 
power  of  admitting  to  bail,  otherwise  be- 
longing to  the  court,  if  the  crime  is  capi- 
tal, and  the  proof  is  evident  or  the  pre- 
sumption great.  In  those  cases  courts  ' 
have,  it  is  said,  now  no  power  to  bail. 
Commonwealth  v.  The  Keeper  of  the 
Prison,  2  Ashmead,  227,  (1838,)  an  ex- 
cellent case  on  this  subject.  But  qucere — 
whether  the  discretionary  power  does  not 
still  remain,  even  if  the  offence  is  capital, 
.and  the  proof  evident  ?  See  Wray,  ex 
parte,. SO  Mississippi,  673.  For  all  offen- 
ces not  capital,  the  constitutional  provision, 
before  cited,  is  understood  to  give  a^ris- 
oner  an  absolute  right  to  bail,  at  least, 
before  conviction.  Wray,  ex  parte,  30 
Mississippi,  673,  (1856.)  But  after  con- 
viction, it  is  said  stiU  to  be  a  matter  of 
discretion  with  the  court  to  admit  or  re- 
fuse bail.  The  State  v.  Ward,  2  Hawks, 
447,  (1823.) 

The  right  to  bail  also  implies  a  right 
to  reasonable  bail,  and  indeed  by  the 
Constitution  of  the  United  States  as  also 
by  those  of  most  of  the  individual  States, 
magistrates  are  forbidden  to  require  "  ex- 
cessive bail,"  an  adoption  of  the  right 
secured  in  England  by  1  William  &  Mary, 
Stat.  2,  ch.  2.  But  even  at  the  common 
law,  it  was  a  misdemeanor  to  exact  exces- 
sive bail,  as  it  tended  to  deny  public  jus- 
tice. 1  Chitty,  Criminal  Law,  103  ;  Regina 
V.  Tracy,  6  Modern,  178.  The  remedy, 
however,  being  by  indictment  or  informa- 
tion, and  not  by  action  on  the  case,  unless, 
indeed,  positive  malice  could  be  proved. 
Eoans  v.  Foster,  1  New  Hampshire,  374; 
Linford  v.  Pitzroy,  18  Queen's  Bench,  240; 
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it  being  a  judicial  act,  and  not  a  merely 
ministerial  one ;  for  it  is  a  familiar  princi- 
ple of  the  common  law,  that  no  action  will 
lie  against  a  magistrate  for  doing  or  not 
doing  an  act  of  a  judicial  nature,  without 
proof  of  malice.  The  object  of  taking 
bail  being  to  secure  the  attendance  of  the 
party  accused,  to  answer  to  the  indictment 
and  to  submit  to  a  trial  and  the  judgment 
of  the  court  thereon,  it  follows  of  course, 
that  a  forfeiture  of.  a  recognizance,  even 
if  the  bail  be  proceeded  against  and  com- 
pelled to  pay  the  amount,  is  no  bar  to  the 
indictment;  the  accused  is  still  liable  to 
be  arrested,  and  tried  for  the  charge.  Ex 
parte  Milburn,  9  Peters,  704,  (1835.) 
Commonwealth  v.  Thompson,  3  Littell,  284. 
This  being  the  object  of  a  recognizance, 
the  test  whether  a  party  ought  to  be  bailed, 
Inhere  bail  is  a  matter  of  discretion,  has 
been  said  to  be,  whether  it  is  probable  the 
party  will  appear  to  take  his  trial.  To 
determine  that,  the  court  cannot  go  into  the 
question  of  his  character  or  behavior  at  a 
particular  time,  but  should  ask,  what  is  the 


nature  of  the  crime  charged  ?  Is  it  grave 
or  trifling  ?  What  is  the  probability  of  a 
conviction  ?  What  is  the  nature  of  the 
evidence  to  be  offered  by  the  prosecution? 
Is  the  party  liable  to  a  seveje  punishment 
in  case  of  a  conviction  ?  See  Robinson,  in 
re,  25  Eng.  Law  and  Eq.  R.  216,  (1854.) 
The  same  considerations  are  worthy  of 
attention  in  fixing  the  amount  of  bail. 

The  mode  of  taking  bail,  as  well  as  the 
persons  by  whom,  .and  the  crimes  for 
which,  bail  may  be  taken,  is  generally 
regulated  by  statute,  and  an  exact  com- 1 
pliance  therewith  is  considered  necessary 
to  render  the  proceedings  valid,  and  the 
recognizance  binding.  But  a  further  con- 
sideration of  this  subject,  and  the  mode  of 
proceedings  upon  recognizances  is  foreign 
to  the  object  of  this  note.  That  the  personal 
opinions,  or  character  of  those  offered  as 
bail  cannot  be  inquired  into,  provided  they 
are  of  "  sufficient  ability,"  was  declared  in 
Regina  v.  Badger,  4  Queen's  Bench,  468  ; 
1  Leading  Criminal  Cases,  236. 

E.  H.  B. 
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ACCOMPLICE. 
See  Evidence,  2. 

ACQUITTAL. 
On  one  of  two  Counis— Effects  of.]     See  Campbell  v.  The  State,  498. 

ACTION. 

Against  Judges  and  Magistrates.]     See  Piper  y.  Pearson,  2Si ;  Colder  y.  Balket,28S. 

AFFIDAVIT. 
Of  Grand  Juror.]  See  Gband  Jukt,  4. 

APPREHENSION. 
Of  Death.]  See  Dting  Declabations,  2. 

ASSAULT  AND  BATTERY. 
Compromise  of]  See  Misdemeanor. 

See  Railsoads,  4. 

ARREST. 
*  See  Bail. 

ATTEMPT. 
To  obtain  Money  by' False  Pretenees.]     See  False  Pebtenqes. 

AUTREFOIS  ACQUIT. 
See  FOBMER  Acquittal.       • 

BAIL. 

1.  Power  to  Grant — What  Offences.]  In  New  York  the  Supreme  Court  have  the  same  power 
aa  the  King's  Bench  in  England  to  admit  to  bail  persons  charged  with  any  crime  what- 
ever.    Tayloe,  ex  parte,  561. 

2.  Manslaughter.]  A  person  charged  with  manslaughter  is  not  entitled  to  bail  as  of  course, 
but  only  in  case  there  is  reasonable  doubt  of  his  guilt.    75. . 
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3.  Defective  PTairani.]  If  a  warrant  of  commitment  for  the  crime  of  manslaughter  be 
defective,  the  court  will  not,  on  application  for  bail,  discharge  the  prisoner,  but  will  re- 
mand him  under  a  special  rule.    lb. 

BARILLA. 

See  Larcent,  5. 

BURDEN  OF  PROOF. 

See  Beffina  v.  Wamngham,  167. 

See  MuKDEK,  5. 

BURGLARY. 

1.  Indictment — Intent.]  On  an  indictment  for  burglariously  breaking  and  entering  a  dwell- 
ing-house, and  then  jnd  there  stealing  goods  tjierein,  but  omitting  to  state  the  intent,  the 
prisoner  may  well  be  convicted  of  the  burglary,  if  the  larceny  be  proved,  but  not  other- 
wise.    Rex  V.  Fumival,  45. 

2.  Pleading.]  But  it  is  the  better  course  first  to  charge  the  intent,  and  then  to  state  the  par- 
ticular felony  which  has  been  committed.  76. 

3.  Indictment — Larcenyl\  Upon  an  indictment  for  burglariously  breaking  and  entering  a 
dwelling-house,  and  stealing  goods  therein,  the  prisoner  may  be  convicted  of  the  burglary, 
if  the  larceny  be  proved.     Jones  v.  The  State,  46. 

4.  Allegation  of  Intent.]  And  in  such  case  it  is  not  necessary  to  allege  an  intent  to  steal ;  aa 
proof  of  the  larceny  is  sufScient  evidence  of  the  intention.    lb. 

See  Former  Acquittal,  6. 

BY-LAWS. 
See  Railboads,  1. 

CASES  OVERRULED— DOUBTED,  &c. 
Rex  T.  Drew,  8  C.  &  P.  140,  overruled  in  Regina  v.  Baldry,  164. 
Regina  v.  Furley,  I  Cox,  C.  C.  76,  overruled  in  Regina  v.  Baldry,  164. 
Regina  v.  Harris,  1  Cox,  C.  C.  106,  overruled  in  Regina  v.  Baldry,  164. 
Regina  v.  Kenrick,  5  Queen's  Bench  Rep.  49,  examined  in  Regina  v.  Eagleton,  88. 
Rex  V.  Morton,  2  M.  &  R.  514,  overruled  in  Regina.\.  Baldry,  164. 
Rex  T.  Russell,  6  B.  &  C.  566,  overruled  in  King  v.  Ward,  1. 

CHARACTER. 
When  admissible  in  Evidence.]  See  Evidenci!!  1. 

CHEATING. 
See  False  Pkbtbnoes.  • 

CIVIL  INJURY. 
What  is  merely.]  *        See  Regina  y.  Eagleton,  88. 

COMMITMENT. 
See  Bail,  3. 

COMMON  CARRIERS 
See  Railroads, 
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COMPROMISE. 

1.  0/ a  Misdemeanor.]  The  law  will  permit  a  compromise  of  any  offence,  though  made 
the  subject  of  a  criminal  prosecution,  for  which  offence  the  injured  party  might  recover 
damages  in  an  action  j  but,  if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid 
that  is  founded  on  the  consideration  of  Btitiing  a  prosecution  for  it.  Keir  v.  Leeman, 
258.     ^ 

2.  Therefore,  although  the  party  injured  may  lawfully  compromise  an  Indictment  for  a  com- 
mon assault,  an  agreement  to  pay  the  costs  of  a  prosecution  for  assault  on  plaintiff,  and 
riot,  and  of  an  action  for  wrongful  levy  under  a  Ji.  fa.,  which  agreement  was  founded 
partly  on  compromise  of  the  prosecution,  and  partly  on  an  undertaking  to  withdraw  the 
execution  under  the  Ji.  fa.,  is  altogether  invalid,  as  grounded  on  an  illegal  consideration.  lb. 
Altjiough  the  compromise  of  the  prosecution  was  entered  into  with  the  leave  of  the  judge 
before  whom  the  indictment  came  on  for  trial.    26.    • 

CONFESSIONS. 

1.  A  police  constable,  who  apprehended  a  man  on  a  charge  of  murder,  having  told  him  the 
nature  of  the  charge  against  him,  said  "  he  need  not  say  any  thing  to  criminate  himself; 
what  he  did  say  would  be  taken  down,  and  used  as  evidence  against  him."  The  prisoner 
thereupon  made  a  confusion.  Held,  that  the  confession  was  rightly  admitted  in  evidence. 
Eegina  v.  Baldry,  164. 

2.  Rex  V.  Drew,  8  Carrington  &  Payne,  140 ;  Rex  v.  Morton,  2  Moody  &  Bobinson,  514  ;  Re- 
gina  v.  Furley,  1  Cox,  C.  C.  76';  and  Eegina  v.  Harris,  Ibid.  106,  are  overruled.  lb. 

3.  Burden  of  Proof]  In  order  to  render  a  confession  by  a  prisoner  admissible,  the  prosecu- 
tion^ust  show  affirmatively,  to  the  satisfaction  of  the  judge,  that  it  has  not  been  made 
undSr  the  influence  of  an  improper  inducement ;  if  this  appear  doubtful  on  the  evidence, 
the  confession  ought  to  be  rejected.    Regina  v.  Warringham,  167. 

4.  Inducement— by  whom:]  On  an  indictment  for  stealing  the  goods  of  two  persons  in  part- 
nership, a  confession  made  after  an  inducement  to  confess  has  been  held  out  in  their  ab- 
sence by  the  wife  o«  one  of  them,  who  a*isted  in  the  management  of  their  business,  is 
inadmissible,    lb. 

5.  The  wife  of  a  person  in  whose  house  an  offence  is  committed,  such  person  not  being  pros- 
ecutor, nor  engaged  in  the  apprehension,  prosecution,  or  examination  of  the  offender,  and 
the  offence  not  being  in  any  way  connected  with  the  management  of  the  house,  is  not  a 
person  in  authority  within  the  rule  which  excludes  confessions.  R^gim  v.  Mocyre,  178. 

CONSIDERATION. 

lllegaiily  o/]  See  Keir  v.  Leeman,  262. 

CONSPIRACY. 

To  commit  a  Larceny-^ot  merged  in  the  Larceny.]     See  Mekgeb. 

CONSTITUTION  OF  THE  UNITED  STATES. 
Secures  a  Jury  Trial— Meaning  of  the  Term.]     See  Tkial  by  Jdrt. 

CONSTRUCTIVE  POSSESSION. 
See  Lakcent,  3. 

CONTEMPT. 
Qf  Court.]  See  Piper  v.  Pearson,  284. 

CONTRACT. 
JUegal.]  See  Keir  v.  Leeman,  262. 

CONVICTION. 

On  an  indictment  for  larceny,  the  defendant,  if  acquitted  of  the  felony,  cannot  be  convicted 
of  a  misdemeanor.    King  v.  Westbeer,  454. 
50* 
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COUNTS. 
Defects  in  one,  aided  by  another.]     See  Regina  v.  Waters,  69. 

COURT.    • 

Question  for — to  admit  Dying  Declarations^     See  Dying  Declarations,  1 . 

CRIMES. 
Wlien  may  he  compromised.]     See  Keir  v.  Leeman,  262.        , 
What  is  not  a  Crime.]     See  Regina  v.  Eagleton,  88. 

DIFFERENT  OFFENCES. 
See  FoKMEK  Acquittal,  2. 

DISAGREEMENT. 
Of  Jury — Good  Cause  for  their  Discharge.]    See  United  States  t.  Perez,  357,  and  notel 

DISCHARGE.  * 
Of  a  Jury  before  Verdict — Effect  of]     See  New  Trial,  1,  2. 

DIVISABLE  AVERMENTS. 
See  Rex  t.  Hall,  134. 

DYING  DECLARATIONS. 

1.  Question  for  the  Court.]  Whether  or  not  the  declarations  of  the  deceased  were  made  un- 
der an  apprehension  of  danger  must  be  determined  by  the  judge,  in  order  to  receive  or 
reject  the  evidence,  and  not  by  the  jury  after  ^e  evidence  is  received.    Rex  v.  John,  232. 

2.  Apprehension  of  Death.]  The  apprehension  of  danger  may  appear  either  from  the  ex- 
press declaration  of  the  deceased  at  the  time,  or  may  be  inferred  from  the  state  of  the 
wound,  or  illness,  or  other  circumstances  indicating  the  same.    lb. 

3.  Only  in  cases  of  Homicide.]  Defendant  having  been  convicted  of  perjury,  a  rule  nisi  for  a 
new  trial  was  obtained;  whilst  that  was  pending,  the  defendant  shot  the  prosecutor,  and, 
on  showing  cause  against  the  rule,  an  affidavit  was  tendered  of  the  dying  declaration  of 
the  latter,  as  to  the  transaction  out  of  which  the  prosecution  for  perjury  arose  : — Held,  that 
it  could  not  be  read  ;  for  that  dying  declarations  are  admissible  only  where  the  death  is 
the  subject  of  the  charge,  and  the  circumstances  of  the  death  the  subject  of  the  declaration. 
Rex  V.  Mead,  234.  • 

ERROR. 
To  Try  or  Sentence  a  Person  in  his  absence.]     See  Sperry  v.  Commonwealih,  449,  and  note. 

See  Grand  Jury,  3. 

EVIDENCE. 

1.  Charaeter.]  In  capital  trials,  the  prisoner  may  give  his  general  character  in  evidence, 
after  which  the  prosecutor  may  call  witnesses  to  disprove  such  testimony.  CommonvieaUi 
V.  Hardy,  158. 

2.  Of  Accomplice.]  The  information  of  a  dead  accomplice  may  be  read  in  evidence  against  a 
prisoner.     King  v.  Westbeer,  454. 

Rule  that  the  best  must  be  produced.]     See  Commonwealth  v.  James,  139. 

See  Dying  Declarations  ;  Husband  and  Wife  ;  Mdrder  ;  Witness. 

FALSE  PRETENCES. 

1.  Private  Fraud.]  The  defendant  contracted  in  writing  with  the  guardians  of  a  parish  to 
supply  and  deliver  for  a  certain  terra  to  the  out-door  poor,  at  such  times  as  the  guardians 
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should  direct,  loaves  of  bread  of  three  and  a  half  pounds  weight  each.  The  guardians 
were,  during  the  said  term,  to  pay  the  defendant  after  certain  rates  and  prices  for  the  bread 
so  supplied,  and  of  which  a  bill  of  particulars  should  have  been  sent.  The  contract  con- 
tained a  proviso,  that  in  case  the  defendant  broke  the  terms  of  his  contract  in  any  of  the 
ways  therein  named,  one  of  which  was  by  a  deficiency  in  the  weight  stated  and  charged 
for  in  the  said  bill  of  particulars,  the  guardians  might  employ  other  persons  to  supply  the 
bread,  and  charge  the  defendant  with  the  costs  of  such  supply  above  the  ^ice  contracted 
for,  and  might  retain  any  money^due  to  the  defendant  under  the  contract  at  the  time  of 
such  breach,  towards  such  costs,  or  the  damages  which  the  board  might  sustain,  and  might 
also  put  In  suit  against  the  defendant  a  bond  which  he  then  executed,  and  which  was  con- 
ditioned for  the  due  performance  of  his  contract.  The  indictment  contained  ten  counts, 
the  first  sev?n  of  which  were  in  substance  the  same,  and  charged  the  defendant  with  a 
common-law  misdemeanor,  in  supplying  and  delivering,  as  such  contractor,  loaves  of 
bread  to  different  poor  persons,  which  loaves  were  deficient  in  weight,  intending  to  injure 
and  defraufl  such  poor  persons  and  to  deprive  them  of  proper  and  sufficient  food  and  sus- 
tenance, and  to  endanger  their  healths  and  constitutions,  and  to  cbeat  and  defraud  the 
said  guardians.  The  last  three  counts  charged  th-e  defendant  with  attempting  to  obtain 
money  from  the  guardians  by  falsely  pretending  to  the  j-elieving  officer  that  he  had  deliv- 
ered loaves  of  the  proper  weight. 
t  was  proved  in  evidence,  that  on  a  poor  person  applying  for  relief,  the  relieving  officer 
gave  the  applicant  a  ticket,  the  presentation  of  which  to  the  defendant  entitled  him  to  re- 
ceive a  loaf;  that  the  defendant  received  these  tickets  and  gave  to  the  poor  persons  pre- 
senting them,  loaves  of  bread  which  the  jury  found  were  deficient  in  weight,  and  were  so 
with  the  knowledge  of  the  defendant.  By  the  course  of  dealing  the  defendant  would  re- 
turn the  tickets  in  the  following  week,  with  a  statement  in  writing  of  the  number  of  loaves 
he  had  supplied,  and  the  relievimg  officer  would  credit  the  defendant  in  account  with  the 
guardians  with  the  amount,  and  the  money  would  then  be  paid  to  him  at  the  time  stipu- 
lated in  the  contract.  The  tickets  were  so  returned  by  the  defendant,  and  he  was  credited 
in  account  accordingly ;  but  the  fraud  was  discovered  before  the  stipulated  time  for  pay- 
ment of  the  money  had  arrived.  The  jury  found  that  the  defendant  intended  to  defraud 
the  out-door  poor,  and  that  by  returning  the  tickets  to  the  relieving  officer,  he  intended  to 
represent  that  he  had  delivered  .the  loaves  mentioned  in  them,  of  the  weights  stated. 
3e/d,  1.  That  the  first  seven  counts  did  not  disclose  an  indictable  offence,  as  the  delivery  of 
'  loaves  of  less  weight  than  that  contracted  for  was  a  mere  private  fraud,  no  false  weights 
or  tokens  having  been  used.    Regina  -f.'Eaglam,  88. 

,  Attempt  to  obtain  Money.]  That  the  defendant  was  properly  convicted  on  the  three  last 
counts  of  attempting  to  obtain  money  by  false  pretences,  as  the  fraudulent  representation 
made  was  of  an  antecedent  fact ;  and  that  although  the  defendant  had  only  obtained  credit 
in  account,  and  could  not  have  been  convicted  of  obtaining  money  by  false  pretences,  he 
was  nevertheless  properly  convicted  of  the  attempt,  his  obtaining  the  credit  in  account 
being  the  last  act  depending  on  himself  towards  obtaining  the  money.  76. 
,  Qaffire,  whether  a  sale  of  goods  with  a  false  representation  of  the  weight  or  quality  is  an 
indictable  offence  ?     lb. 

.  False  Account.]  A  workman  employed  by  clothiers  was  to  keep  an  account  of  the  num- 
ber t)f  shearmen  employed,  and  the  amount  of  their  earnings  and  wages,  which  he  was 
weekly  to  deliver  in  in  writing  to  a  clerk,  who  paid  him  the  amount.  He  delivered  in  a^ 
false  account,  charging  for  more  work  and  of  other  men  than  done,  by  which  he  obtained 
a  larger  sum  than  was  due.  This  is  obtaining  money  by  a  false  pretence  within  the  30 
Geo.  2  ch.  24  ■  because  without  the  false  pretence  he  would  not  have  obtained  the  credit; 
and  is  not  like  a  case  of  money  paid  generally  on  account.  Rex  v.  Wiichdl,  109. 
.  Proof  of  only  port.]  Upon  an  indictment  for  obtaining  money  by  false  pretences^  it  is  not 
necessary  to  prove  the  whole  of  the  pretence  charged ;  proof  of  part  of  the  pretence,  and 
that  the  money  was  obtained  by  that  part,  is  sufficient.    Rex  v.  Hall,  134. 

FELONY. 
Convicliion  of  only  a  Misdemeanor. \      See  Conviction. 
Does  not  merge  a  Misdemeanor^  See  Mebges. 
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FINDING. 

Lost  PropeHy.]  See  Laecbnt,!,  2. 

FOREIGN   CONVICTION. 
Effect  of.]  See  Witness. 

FORMEE  ACQUITTAL. 

1.  Insufficient  Indictment.]  A  former  acquittal  upon  an  insufficient  indictment  is  no  bar  to  a 
second  prosecution  for  the  same  offence.    Regina  v.  Vaux,  539. 

2.  Different  Offences.]  On  a  charge  of  burglary  accompanied  with  a  larceny,  if  the  burglary 
be  disproved,  the  prosecutor,  to  sustain  the  charge  of  larceny,  cannot  prove  a  larceny 
at  a  prior  time,  and  on  a  different  occasion  from  the  alleged  burglary.  King  y.  Vander- 
comb,  542. 

'  3.  A  prisoner  is  not  entitled  to  a  copy  of  his  Indictment,  to  enable  him  to  plead  autrefois  , 
acquit.    lb.     , 

4.  The  plea  of  autrefois  acquit  must  state  the  record  of  acquittal,    lb. 

5.  A  former  acquittal  is  no  bar  to  a  subsequent  jirosecution,  unless  the  accused  could  have 
been  convicted  thereof  under  the  first  indictment)  upon  proof  of  the  facts  averred  in  the 
second.    lb. 

6.  A  plea  of  autrefois  acquit  on  an  indictment  for  a  burglary  and  actual  stealing  certain  goods, 
is  not  a  bar  to  a  subsequent  indictment  for  burglary  vrith  intent  to  steal  the  same  goods ; 
for  the  two  are  not  the  same  offence.    lb. 

See  New  Trial.    Campbell  v.  The  State,  498. 

FRAUD. 

See  False  Pretences. 

GOOD   CHARACTER. 

When  competent  Evidence.]  See  Evidence,  1 . 

•  GRAND  JURY. 

1.  Number  of]  A  grand  jury  ought  not  to  consist  of  more  than  twenty-three  persons.  King 
v.  Marsh,  317. 

2.  Where  more  than  twenty-three  persons  are  sworn  and  sit  upon  a  grand  jury,  and  a  bill 
of  indictment  i9  found  by  them  to  which  a  defendant  pleads,  and  is  tried  and  found 
guilty,  the  Court  of  King's  Bench  will  not  upon  motion  quash  the  indictment.    lb. 

3.  Writ  of  Error.]    If  more  than  twenty-three  are  sworn  and  sit  upon  the  grand  jury,  the  de- 
fendant, in  an  indictment  found  by  them,  may,  if  that  fact  appears  upon  the  caption  of, 
the  indictment,  bring  error  in  law.    If  it  does  not  appear  there,  then  he  may  bring  error  in 
fact.    lb. 

4.  The  Court  of  King's  Bench  virill  not  receive  an  affidavit  of  a  grand  juror  as  to  what  passed 
in  the  grand  jury  room,  upon  the  subject  of  a  bill  of  indictment.    76. 

HARBOR. 

See  Nuisance. 

HIGHER  AND  LESS  OFFENCE. 
See  Conviction. 

HOMICIDE. 
See  DxiNU  Deolabationb,  3  ;'Muedbb. 
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HUSBAND  AND  WIFE. 
Fitnesses  for  or  against  each  other.]  On  a  question  of  settlement,  the  pauper  having  been 
removed  to  her  maiden  settlement,  respondents  called  A.  to  prove  her  marriage  with  C, 
in  order  to  get  rid  of  the  effect  of  a  subsequent  marriage  of  C.  with  the  pauper.  Bdd, 
that  A.  was  a  competent  witness,  for  C.  not  having  been  called  as  a  witness,  she  did  not 
contradict  him,  and  her  evidence  could  not  be  used  to  criminate  him.  Rex  v.  All  Saints, 
244. 

INDICTABLE  OFFENCE. 
What  is  not]  See  Regina  v.  Eagleton,  88. 

INDICTMENT. 

1.  Aider  by  Verdict.]  The  prisoner  was  charged  in  the  first  count,  "  that  she  in  and  upon  a 
certain  infant  female  child  bom  of  the  body  of  her  the  said  S.  W.  and  of  tender  age,  to 
wit,  of  about  the  age  of  two  days,  and  not  named,"  feloniously  made  an  assault,  &c.,  and 
caused  to  take  poison,  and  so  murdered  her.  In  the  second  count,  "  that  the  said  S.  W.  in  and 
upon  the  said  infant  female  child  so  born  of  the  body  of  her  the  said  S.  W.  and  not  named 
as  aforesaid,  &c.,  feloniously  did  make  an  assault,  and  that  she,,  the  said  S.  W.,  the  said 
infant  female  child  in  and  upon  a  heap  of  ashes,  &c.,  wilfully,  &c.,  did  cast,  &c.,  and  did 
then  and  there  leave  the  said  infant  female  child,  &c.,  in  the  open  air,  &c.,  exposed  to  the 
cold  air,  &c.,  of  which  said  exposure  and  of  the  chilling  thereby  caused,  the  said  infant 
female  child  then  and  there  died,  and  so,  &c.  Held,  1.  That  there  is  a  difference  between 
an  indictment  which  is  bad  for  charging  an  act  which  as  laid  is  no  crime,  and  an  indict- 
ment which  is  bad  for  charging  a  crime  defectively.  The  latter  may  be  aided  by  verdict, 
the  former  cannot.     Regina  v.  Waters,  69. 

2.  That  the  words  "  said  infant  female  child  so  born  of  the  body  of  her  the  said  S.  W."  did 
not  incorporate  by  reference  the  description  of  the  child  given  in  the  first  count,  namely, 
that  it  was  of  tender  age.    76. 

3.  That  the  second  count  was,  therefore,  defective  in  not  showing  that  the  child  was  able  to 
take  care  of  itself,    lb. 

4.  That  had  the  act  of  the  prisoner  charged  in  that  count  teen  a  nonfeasance,  the  indictment 
would  have  been  bad  after  verdict,    lb. 

5.  That  aa  it  was  a  misfeasance,  and  the  death  of  the  child  was  alleged  to  have  been  caused 
thereby,  the  defective  statement  in  the  indictment  must  be  taken  to  be  supplied  by  the 
verdict,    lb. 

6.  Receiving  Stolen  Goods.]  An  indictment  charging  that  a  certain  evil-disposed  person  felo- 
niously stole  certain  goods,  and  that  A.  B.  feloniously  incited  the  said  evil-disposed  person 
to  commit  the  said  felony,  and  that  C.  D.  and  B.  F.  feloniously  received  the  said  goods, 
knowing,  &c.,  is  bad  as  against  A.  B.,  but  good  against  the  receivers  as  for  a  substan- 
tive felony.    Regina  Y.  Caspar,  118.  • 

7.  Aider  by  Verdict.]  After  verdict,  defective  averments  in  the  second  count  of  an  indict- 
ment may  be  cured  by  reference  to  sufiicient  averments  in  the  fi.rst  count.  Regina  v.  Wa- 
verton,  112. 

8.  Reference  from  one  Count  to  another.]  Any  qualities  or  adjuncts  averred  to  belong  to  any 
subject  in  one  count  of  an  indictment,  if  they  are  separable  from  it,  shall  not  be  supposed 
to  be  alleged  as  belonging  to  it  in  a  subsequent  count  which  merely  introduced  it  by  refer- 
ence as  the  same  subject  "  before  mentioned."    lb. 

For  Burglary.]  ^See  Bukglart. 

,  '  See  Nuisance. 

Proof  of  only  part — wlien  sufficient.]    Rex  v.  Hall,  131,  and  note. 

See  Grand  Jhbt. 

INil^AMY. 

See  Witness. 
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INT  ANTS. 

Death  of,  hy  Negka.]  See  Eegina  v.  Waters,  69. 

INFOEMATION. 
See  Accomplice. 

INlSfKEEPER. 
See  Kailroads. 

INTENT. 
Allegation  of— when  not  necessary.]        See  Bukglaet. 

JEOPARDY. 

What  is  Legal  Jeopardy.]     See  United  States  y.' Perez,  357,  and  note. ' 

JOINT   OEFENCES. 
See  note  to  Rex  v.  Hall,  p.  138. 

JUDGES. 

1.  Liability  of,  to  an  Action.]  Trespass  will  not  lie  against  »  judge  for  acting  judicially, 
but  without  jurisdiction,  unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of 
jurisdiction,  and  it  lies  upon  the  plaintiff,  in  every  such  case,  to  prove  that  fact.  Colder 
V.  Ealhet,  288. 

2.  The  21  Geo.  3,  ch.  70,  §  24,  protecting  provincial  magistrates  in  India  from  actions  for  any 
wrong  or  injury  done  by  them  in  the  exercise  of  their  judicial  offices,  does  not  confer 
unlimited  protection,  but  places  them  on  the  same  footing  as  those  of  English  courts  of  a 
similar  jurisdiction,  and  only  gives  them  sin  exemption  from  liability  when  acting  bona 
fide,  in  cases  in  which  they  have  mistakenly  acted  without  judsdiction.    lb. 

See  Justices  ov  the  Peace.  • 

• 
•  JURISDICTION. 
Want  of]  See  Piper  v.  Pearson,  284. 

JURY. 

1.  Separation  of,  before  Verdict — Effect  of]  The  dispersion  of  the  jury  with  the  permission 
of  the  judge  during  the  interval  of  an  adjournment  in  case  of  a  misdemeanor,  does  not 
vitiate  their  ver(Jict,  where  there  is  no  suggestion  of  their  having  been  improperly  prac- 
tised upon  in  the  interim.    King  v.  Woolf,  374. 

2.  Whether  the  jury  shall  or  shall  not  be  permitted  to  separate  before  verdict,  in  cases  of 
misdemeanor,  is  matter  of  discretion  with  the  judge,    lb. 

Judges  of  the  Law  in  Criminal  Cases.]  At  common  law  are  the  jury  in  every  criminal  case 
judges  of  the  law  as  well  as  of  the  facts  1  Held  by  a  majority  of  the  court  that  they  are  ; 
by  Bennett,  J.,  that  they  are  not.  ,   The  State  v.  Oroteau,  3.88. 

May  be  discharged  before  Verdict.]         See  New  Tmal. 

JURY  TRIAL.  '    • 

What  it  imports.]  See  Tkiai,  bt  Jckt. 

JUSTICES  or  THE  PEACE. 
1.  Liability  of,  to  an  Action.]    A  judge  of  an  inferior  court,  acting  in  a  case  of  which  he  has 
no  jurisdiction,  or  exceeding  his  jurisdictioj,  is  liable  in  damages  to  any  party  injured. 
Piper  V.  Peaxson,  284. 
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2.  Thus,  a  justice  of  the  peace,  who,  in  the  course  of  the  trial  of  a  case  of  which  a  police  court 
has  exclusive  jurisdiction,  commits  a  witness  to- prison  for  contempt,  is  liable  to' an  action 
by  the  witness,    lb. 

3.  As  the  police  court  of  Lowell  has  exclusive  jurisdiction  of  all  offences  committed  within 
that  city,  a  record  of  a  conviction,  before  a  justice  of  the  peace  for  the  county  of  Middle- 
sex, of  an  offence  alleged  to  have  been  committed  in  the  city  of  Lowell,  shows  prima  facie 
a  want  of  jurisdiction  in  the  justice,    lb. 

4.  The  record  of  a  conviction  by  an  inferior  court  must  show,  in  order  to  protect  the  justice 
from  liability  to  a  person  imprisoned  pursuant  to  such  conviction,  that  the  case  was  within 
the  limits  of  his  jurisdiction.    lb. 

See  Judges. 

LARCENY. 

1.  Lost  Property — Animo  Furandi.]  If  a  man  find  lost  property  without  any  marks  indi- 
cating the  owner,  and  without  any  circumstances  attending  the  finding  which  would  ena- 
ble him  to  discover  the  owner,  he  does  not  become  guilty  of  larceny  by  subsequently 
appropriating  the  property  to  his  own  use  after  he  has  ascertained  the  owner ;  although  he' 
intended  to  keep  the  property  when  he  first  picttd  it  up.    Reginav.  Thurborn,  18. 

2.  Lost  Chads — Taking.]  Upon  the  trial  of  an  indictment  for  stealing  a  bank-notei  which 
had  been  lost  in  a  public  street,  but  had  the  name  of  the  owner  thereon,  the  judge  told  the 
jury,  that  if  the  prisoner  knew  the  owner,  or  had  reasonable  ground  for  believing  that  he 
could  be  found  at  the  time  when  he  first  resolved  to  appropriate  the  note  to  his  own  use, 
he  was  guilty  of  larceny ;  but  if,  at  that  time,  he  had  not  that  knowledge  or  belief,  he  was 
not  guilty : — 

Held,  a  misdirection ;  because  if  the  prisoner,  when  he  first  took  possession  of  the  note,  so 
as  to  know  what  it  was,  meant  to  act  honestly  with  regard  to  it,  no  subsequent  alteration 
of  that  intention,  and  conversion  of  the  note  to  his  own  use,  could  render  him  guilty  of 
larceny.    Regina  v.  Preston,  25. 

3.  Actiud  and  Constructive  Possession.]  Where  a  miller,  having  received  barilla  to  grind, 
fraudulently  retained  part  of  it,  returning  a  mixture  of  barilla  and  plaster  of  Paris,  it  was 
held  to  be  larceny.     Commonwealth  v.  James,  139. 

4.  It  was  held  that  the  government  was  not  bound  to  produce  the  truckman  who  carried  the 
barilla  to  and  from  the  mill,  to-  prove  that  it  was  not  adulteratad  in  the  transportation, 
although  there  was  only  circumstantial  .evidence  that  it  was  adulterated  by  the  miller.    76. 

5.  The  yroiifiarilla  is  good  in  an  indictment  to  denote  the  subject  of  larceny,    lb. 

6.  A  commission  to  settle  the  boundaries  of  a  manor  is  an  instrument  concerning  the  realty, 
and  not  the  subject  of  larceny.    King  v.  Westbeer,  454. 

See  BuRGLAKT ;  Conviction. 

An  actual  Larceny  does  not  merge  a  Conspiracy  to  commit.]    'See  Merger. 

LIBEL. 

Proof  of  Publication.]  The  publisher  of  a  public  Register  receives  an  anonymous  letter, 
tendering  certain  political  information  on  Irish  affairs,  and  requiring  to  know  to  whom  his 
letters  should  be  directed ;  to  which  an  answer  is  returned  in  the  Register ;  after  which  he 
receives  two  letters  in  the  same  handwriting,  directed  as  mentioned,  and  having  the 
Irish  postmark  on  the  envelopes  ;  which  two  letters  were  proved  to  be  in  the  handwriting 
of  the  defendant,  the  previous  letter  having  been  destroyed :  this  is  a  sufficient  ground 
for  the  court  to  have  the  letters  read  ;  and  the  letters  themselves  containing  expressions 
of  the  writer  indicative  of  his  having  sent  them  to  the  publisher  of  the  Register  in  Middle- 
sex for  the  purpose  of  publication,  the  whole  is  evidence  sufiicient  for  the  jury  to  find  a 
publication  by  the  procurement  of  the  defendant  in  Middlesex.    Rex  v.  Johnson,  306. 

•   4  LOST  PROPERTY. 

Larceny  of]  See  Larceny,  1,  2. 
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MALICE. 

Presumption  of.]  See  Mukdeu. 

MANSLAUGHTEK.' 
See  Bail. 

MERGER. 

1.  Misdemeanor  not  merged  in  a  Fdany.\  Upon  an  indictment  for  misdemeanor,  it  is  no 
ground  for  an  acquittal,  that  the  evidence  netessary  to  prove  the  misdemeanor  also  shows 
that  it  is  part  of  a  felony,  and  that  the  felony  has  heen  completed.  Thus,  upon  an  indict- 
ment for  a  conspiracy  to  commit  larceny,  and  charging  that,  in  pursuance  of  that  con- 
spiracy, the  larceny  had  been  committed,  the  defendant  is  not  entitled  to  an  acquittal, 
though  the  evidence  proves  that  he  was  guilty  of  felony,  the  conspiracy  proved  making 
him  an  accessory  before  the  fact  to  the  crime  of  larceny.     jRegina  v.  Button,  73. 

2.  The  indictment  charged  that  one  C.  L.  was  a  dyer,  and  had  in  his  possession  vats  and 
dye  ;  and  that  the  defendants  were  employed  by  the  said  C.  L.  as  his  servants,' &c.,  and 
that  it  was  their  duty  to  use  the  said  vate  and  dye  for  the  profit  and  advantage  of  the  said 
C.  L.,  and  for  the  dyeing,  &c.,  of  such  woollen,  &c.,  and  other  materials  as  might  belong 
to  themselves,  or  be  intrusted  to  them  by  the  said  C.  L.  for  the  purposes  aforesaid,  and  to 
use  the  vats  and  die  for  no  other  purpose,  and  upon  no  other  materials  ;  and  that  the  de- 
fendants conspired  fraudulently,  and  without  the  consent  of  C.  L.,  to  use  the  said  vats, 
&c.,  in  the  dyeing  of  materials  not  belonging  to  themselves,  and  not  intrusted  to  them  by 
C.  L.  for  that  purpose,  and  to  obtain  for  themselves  profits,  and  to  deprive  C.  L.  of  the 
proper  use  of  the  said  vats  and  dye ;  and  that,  in  pursuance  of  that  conspiracy,  the  defend- 
ants did  wilfully,  and  without  the  consent  of  the  said  C.  L.,  receive  materials,  and  wilfully 
and  without  the  consent  of  C.  L.,  at  his  expense  and  with  Ms  dye,  vats,  &c.,  dye  the  said 
materials  for  their  own  profit.  Held,  good  in  arrest  of  judgment ;  and  that  as  it  was  unnec- 
essary to  prove  the  overt  act,  the  objection  that  the  offence  of  conspiracy  was  merged  in  a 
felony  did  riot  ariseupon  the  face  of  the  indictment ;  though,  if  it  had  arisen,  it  could  not 
have  been  sustained,    lb.  ; 

MISDEMEANOR. 

• 
Compromise  of.\    In  an  action  of  assumpsit,  it  appeared  that  plaintiff  had  indicted»several 

persons  for  riot  and  assault  upon  a  constable  in  the  execution  of  his  duty,  and  upon  otters 
aiding  him,  and  for  simple  assaults  ;  which  offences  were  alleged  to  have  been  commit- 
ted in  impeding  the  execution  of  a  fi.  fa.  issued  by  plaintiff  against  the  goods  of  one  of 
the  persons  indicted.  Defendants,  (being  third  parties,)  in  consideration  that  plaintiff 
would,  at  their  request  not  further  prosecute,  promised  to  pay  the  balance  in  the  original 
action  remaining  unsatisfied  ;  and  likewise  the  costs  of  the  prosecution.  Plaintiff,  in  con- 
sideration thereof,  with  the  assent  of  the  judge  before  whom  the  prosecution  was,  at  the 
assizes,  forebore  to  prosecute  further.  On  demurrer  to  pleas  which  set  out  the  indictment' 
and  which,  in  answer  severally  to  connts  charging  the  different  promises,  relied  upon  the 
illegality  of  the  contract : — Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judg- 
ment of  Queen's  Bench,  that^the  consideration  was  unlawful,  and  that  no  action  could 
be  maint^ned  on  any  of  the  promises.     Keir  v.  Leeman,  262. 

Compromise  of,]  See  Compromise. 

Conviction  of- — on  a  charge  of  Felony.]  See  Convictiosj . 

Not  merged  in  a  Felony.']  See  Merges. 

MISFEASANCE. 
Death  by.]  See  Regina  v.  Waters,  69. 

MURDER. 
1.  Presumption  of  Malice — Borden  of  Proof  .]   When,  on  the  trial  of  an  indictment  for  murder, 
the  killing  is  proved  to  have  been  committed  by  the  defendant,  and  nqfhing  furth^  is 
shown,  the  presumption  of  law  is,  that  it  was  malicious,  and  an  act  of  murder,  and  proof 
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of  matter  of  excuse  or  extenuation  lies  on  tlie  defendant,  which  may  appear  either  from 
evidence  adduced  by  the  prosecution,  or  from  evidence  oflfered  by  the  defendant.  Com- 
monwealth V.  York,  504. 

2.  But  where  there  is  any  evidence  tending  to  show  excuse  or  extenuation,  it  is  for  the  jury  to 
draw  the  proper  inferences  of  fact  from  the  whole  evidence,  and  decide  the  fact  on  which 
the  excuse  or  extenuation  depends,  according  to  the  preponderance  of  evidence.    76. 

3.  Wilde,  J.,  dissenting,  held,  That  when  the  facts  and  circumstances  accompanying  a 
homicide  are  given  in  evidence,  the  question  whether  the  crime  is  murder  or  manslaugh- 
ter is  to  be  decided  upon  the  evidence,  and  not  upon  any  presumption  from  the  mere  act 
of  killing,    lb. 

4.  That  if  there  be  any  such  presumption,  it  is  »  presumption  of  fact,  and  if  the  evidence 
leads  to  a  reasonable  doubt  whether  the  presumption  be  well  founded,  that  doubt  will  avail 
in  favor  of  the  prisoner.    76. 

5.  That  the  burden  of  proof,  in  every  criminal  case,  is  on  the  Commonwealth  to  prove  all 
the  material  allegations  in  the  indictment ;  and  if  on  the  whole  evidence,  the  jury  have  a 

.  reasonable  doubt  whether  the  defendant  is  guilty  of  the  crime  charged,  they  are  bound  to 
acquit  him.    76. 

See  Bail. 

NAVIGABLE  RIVER. 

See  Nuisance. 

NEGLIGENCE. 
TJeati  6^.]  See  Regina  v.  Waters,  69. 

NEW  TRIAL. 

1.  Discharge  without  consentl\  The  court  may  discharge  a  jury  from  giving  a  verdict  in  a  cap- 
ital case,  without  the  consent  of  the  prisoner,  whenever,  in  their  opinion,  there  is  a  mani- 
fest necessity  for  such  an  act,  or  the  ends  of  public  justice  would  otherwise  be  defeated. 
United  States  v.  Perez,  357. 

2.  'Discharge  of  a  Jury  without  a  Verdict.]  The  court  have  power  in  a  capital  case  to  discharge 
a  jury  after  they  have  been  sworn  and  charged  with  the  prisoner,  without  their  giving  any 
verdict ;  and  if  so  discharged  at  the  prisoner's  request,  he  may  again  be  put  on  trial.  Kin- 
loci^s  case,  337. 

3.  Power  to  Grant.]  This  court  has  power  to  grant  a  new  trial,  on  the  motion  of  one  con- 
victed of  a  capital  offence,  sufficient  cause  being  shown  therefor.  Commonwealth  v.  Crreen,  464. 

4.  Illegal  Testimony.]  The  admission  of  illegal  testimony  against  the  prisoner  on  his  trial, 
after  objection  by  his  counsel,  would  be  a  good  cause  for  granting  a  new  trial.    76. 

5.  After  Conviction.]  A  defendant  who  has  been  acquitted  upon  one  of  several  counts  in  an 
indictment,  is  entirely  discharged  therefrom,  nor,  can  he  a  second  time  be  put  upon  his 
trial  upon  that  count.     Campbell  v.  The  State,  498. 

6.  Effect  of.]  Where  a  defendant  has  been  acquitted  on  some  counts  and  convicted  upon 
others,  a  motion  for  a  new  trial  made  by  him  generally  is  applicable  only  to  the  count 
upon  which  he  was  convicted,  and  if  the  court  set  aside  the  whole  verdict,  it  is  erro- 
neous. 76. 

7.  The  prisoner  was  acquitted  upon  the  first  and  third  counts,  but  convicted  on  the  second. 
He  moved  for  a  new  trial,  which  was  granted,  and  the  entire  verdict  set  aside  by  the  court. 
Upon  the  second  trial,  he  moved  the  court  to  put  him  on  trial  upon  the  second  count  only ; 
this  the  court  refused.  Upon  the  second  trial  he  was  acquitted  on  the  first  and  second 
counts,  and  convicted  on  the  third.  Held,  that  it  was  error  in  the  court  to  set  aside  the 
verdict  entirely,  and  that  the  accused  was  entitled  to  judgment  of  acquittal  upon  the  first 
and  third  counts,  because  upon  these  he  was  acquitted  by  the  jury  upon  the  first  trial,  and 
that  he  was  also  entitled  to  judgment  of  acquittal  upon  the  second  count,  because  he  was 
acquitted  on  that  count  upon  the  second  trial.     76. 

VOL.   11.  51 
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NONFEASANCE. 
Death  by.]  See  Regina  v.  Waters,  69. 

.      NUISANCE. 

1 .  Advantages  of— No  Defence.]  On  the  trial  of  an  indictment  for  a  nuisance  in  ,a  navigable 
river  and  common  king's  highway,  called  the  harbor  of  C,  by  erecting  an  embankment  in 
the  waterway,  a  finding  by  the  jury  that  the  embankment  was  a  nuisance,  but  that  the  in- 

'  convenience  was  counterbalanced  by  the  public  benefit  arising  from  the  alteration,  amounts 
to  a  verdict  of  guilty.    King  v.  Ward,  1.  H- 

2.  It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in  some  degree  a  hin- 
drance to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  other  uses  of  the  port.   76. 

Rex  V.  Russell,  6  B.  &  C.  561,  overruled,    lb. 

ONCE  IN  JEOPARDY. 
See  New  Trial. 

PARENT  AND  CHILD. 
See  Regina  v.  Waters,  69. 

PERJURY. 
Dying  Declarations  not  admissible  to  prove.]     See  Dtino  Dbclabations,  3. 

PLEADING. 

See  BuEGLAKT ;  Foemeb  Acquittal  ;  Indictment  ;  Receiving  Stolen  Goods. 

PRACTICE. 

Presence  of  Defendant — Necessary.]      See  Pkesence. 

PRESENCE. 
In  a  prosecution  for  felony,  the  accused  mast  bo  arraigned  and  plead  in  person,  and  in  all  the 
subsecjuent  proceedings  he  must  appear  in  person,  not  by  attorney ;  and  such  appearance 
in  person  must  be  sliown  by  the  record.    Sperry  v.  The  Commonwealth,  449. 

PRESUMPTION. 
See  MuRDBE. 

PROMISSORY  NOTE. 
Compounding  Prosecution.]    A  promissory  note,  given  for  compounding  a  public  prosecu- 
tion for  a  misdemeanor,  is  founded  upon  an  illegal  consideration.    Jones  v.  Rice,  278. 

PUBLICATION. 
Proof  of .]  See  Libel. 

RAILROADS. 

1.  Reasonable  Regulations.]  A  railroad  corporation  has  authority  to  make  and  carry  into  exe- 
cution reasonable  regulations  for  the  conduct  of  all  persons  using  the  railroad  or  resorting 
to  its  depots,  without  prescribing  such  regulations  by  by-laws ;  and  the  superintendenjt  of 
a  railroad  depot,  appointed  by  the  corporation,  has  the  same  authority,  by  delegation. 
Commonwealth  v.  Power,  36. 

2.  Superintendent — Power  of]  A,  superintendent  of  a  railroad  depot  has  authority  to  ex- 
clude therefrom  persons  who  persist  in  violating  the  reasonable  regulations  prescribed  for 
their  conduct,  and  thereby  annoy  passengers  or  interrupt  the  officers  and  servants  of  the 
corporation  in  the  discharge  of  their  duties.    lb. 
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3.  May  use  necessary  Force.\  Where  the  entrance  of  innkeepers,  or  their  servants,  into  a  rail-- 
road  depot,  to  solicit  passengers  to  go  to  their  inns,  is  an  annoyance  to  passengers,  or  a 
hindrance  and  interruption  to  the  railroad  officers  in  the  performance  of  their  duties,  the 
supei'intendent  of  the  depot  may  make  a  regulation  to  prevent  persons  from  going  into  the 
depot  for  such  purpose ;  and  if  they,  after  notice  of  such  regulation,  attempt  to  violate 
it,  and,  after  notice  to  leave  the  depot,  refuse  so  to  do,  he  and  his  assistants  may  forcibly 
remove  them  ;  using  no  more  force  than  is  necessary  for  that  purpose.    76. 

4.  Assault  and  Battery.]  If  an  innkeeper  who  has  frequently  entered  a  railroad  depot,  and 
annoyed  passengers  by  soliciting  them  to  go  to  his  inn,  receives  notice  from  the  superin- 
tendent of  the  depot  that  he  must  do  so  no  more,  and  he  nevertheless  repeatedly  enters  the 
depot  for  the  same  purpose,  and  afterwards  obtains  a  ticket  for  a  passage  in  the  car?,  with 
the  bond  fide  intention  of  entering  the  cars  as  a  passenger,  and  goes  into  the  depot  on  his 
way  to  the  cars,  and  the  superintendent,  believing  that  he  had  entered  the  depot  to  solicit 
passengers,  orders  him  to  go  out,  and  he  does  not  exhibit  his  ticket,  nor  give  notice  of  his 
real  intention,  but  presses  forward  towards  the  cars,  and  the  superintendent  and  his  as- 
sistants thereupon  forcibly  remove  him  from  the  depot,  using  no  more  force  than  is 
necessary  for  that  purpose,  such  removal  is  justifiable,  and  not  an  indictable  assault  and 
battery,    lb. 

KECBIVING  STOLEN  GOODS.I 

In  an  indictment  for  the  substantive  felony  of  receiving  stolen  goods,  an  allegation  that  the 
goods  were  stolen  "  by  a  certain  evil-disposed  person,"  is  good,  without  stating  the  name 
of  the  principal  felon,  or  averring  that  he  is  unknown.    Eex  v.  Jervis,  127. 

SICKNESS. 
Of  Judge  or  Jury — Good  cause  flr  a  discharge  of  Jury.]     See  p.  36. 

SUPERINTENDENTS  OE  RAILROADS. 
Power  of]  See  Railboads. 

TAKING. 

To  constitute  Larceny.]  See  Laecent. 

TRESPASS. 
Against  Justices  of  the  Peace.]     See  Justices  op  the  Peace. 

TRIAL  BY  JURY. 

1.  Twelve  necessary— Vnanimxms  Verdict.]  Trial  by  jury,  at  common  law,  means  a  trial  by 
a  jury  of  twelve  men,  impartially  selected,  who  must  unanimously  concur  in  the  guilt  of 
the  accused  before  a  conviction  can  be  had.     Work  v.  The  State,  327. 

2.  A  statute  diminishing  the  number  of  such  a  jury  in  a  criminal  case,  or  authorizing  a 
verdict  without  a  unanimity,  is  contrary  to  the  Constitution,  and  wholly  void.    lb. 

'  ,  UNANIMITY. 

Necessary  in  all  Jury  Trials.]  See  Tbial  bt  Jtot. 

VERDICT. 
A  finding  that  an  embankment  in  a  river  is  a  nuisance,  but  that  the  inconvenience  is  balanced 

by  the  public  benefit,  is  a  verdict  of  g-iilty.    King  v.  Ward,  1. 
Must  be  manimous.]  S,ee  Tkial  by  JnET. 

When  it  aids  a  Defective  Indictment.]     See  Regina  v.  Waters,  69. 
Defendant  must  be  present  when  the  Verdict  is  returned.]    See  Sperry  v.  The  Chmmonwealth, 

449. 
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WARRANT. 
See  Bail,  3. 

"WITNESS. 

1.  Objections  to.]  Objections  to  the  competency  of  a  witness,  founded  on  a  conviction  of  crime, 
must  be  made  at  the  trial,  and  when  the  witness  is  offered  to  be  sworn ;  and  must  be  sup- 
ported by  the  record  of  the  conviction  and  judgment.    Commonwealth  v.  Green,  464. 

2.  Infamy.]  The  conviction  of  an  infamous  crime  in  a  foreign  country,  or  in  aiy  other  of 
the  United  States,  does  not  render  the  subject  of  such  conviction  an  infcompetent  witness 
in  the  courts  of  this  State,    lb. 

Committed  for  Contempt.]  See  Piper  v.  Pearson,  284, 

See  Husband  and  Wife. 
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